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CITIZENS  PRIVACY  PROTECTION  ACT 


THURSDAY,  JUNE  22,  1978 

U.S.  Sexate, 
Subcommittee  on  the  Coxstitution  of  Tire 

Committee  on  the  Judiciary, 

'Washington^  D.O. 

The  subcommittee  met,  pursuant  to  notice,  at  9:23  a.m.,  in  room 
2228,  Dirksen  Senate  Office  "Rnilding.  Senator  Birch  Bayh  (chairman 
of  the  subcommittee)  presidinfr. 

Present :  Senators  Scott  and  Mathias. 

Staff  present:  Nels  Ackerson,  chief  counsel  and  executive  director; 
Kevin  O.  Faley,  general  counsel :  Mary  K.  Jolly,  staff  director:  Linda 
Rojrers-Kinirsburv,  chief  clerk;  Ted  Humes,  minoritv  counsel:  Jim 
]Mc]\Iillan,  staff  representative  for  Senator  Hatch;  Mike  Klipper,  staff 
representative  for  Senator  ]Mathias:  Afary  Ann  Grabavoj^,  law  clerk; 
Ellen  Carpenter,  law  clerk;  and  Roy  Biagini,  law  clerk. 

OPENING  STATEMENT  OF  HON.  BIRCH  BAYH.  A  U.S.  SENATOR  FROM 
THE  STATE  OF  INDIANA  AND  CHAIRMAN,  SUBCOMMITTEE  ON 
THE  CONSTITUTION 

Senator  Bayh.  The  hearing  will  come  to  order. 

Today  the  Subcommittee  on  the  Constitution  begins  a  series  of  hear- 
ings on  legislation  which  has  been  introduced  in  response  to  the  Su- 
preme Court's  recent  decision  in  the  case  of  Zurcher  v.  Stanford  Daily. 
In  that  decision,  tlie  majority  held  that  police  armed  with  a  warrant 
could,  forcibly  and  without  notice,  search  a  person's  home  or  business 
for  evidence  of  a  crime  even  if  that  person  is  in  no  way  suspected  of 
complicity  in  that  crime. 

While  we  would  all  agree  that  prosecutors  should  have  access  to  nec- 
essary evidence.  I  do  not  believe  this  is  an  appropriate  standard  for 
seeking  evidence  from  innocent  tliird  parties.  It  would  open  our  homes 
and  offices  to  surprise  searches  by  governmental  authorities  seeking 
evidence  of  someone  else's  crimes. 

The  Zvrrher  decision  has  left  us  with  a  serious  potential  for  gov- 
ernmental abuse  of  our  right  to  privacy — the  most  fundamental  and 
com]U'ehensive  of  all  constitutional  rights.  As  Justice  Stevens'  dissent 
points  out.  just  as  the  witnesses  wlio  participate  in  an  investigation  of 
a  trial  far  outnumbei-  the  defendants,  so  the  innocent  persons  who 
may  possess  some  type  of  evidence  of  a  crime  far  outnumber  those 
who  are  actually  involved  in  the  crime. 

I  don't  believe  that  the  proper  enforcement  of  our  criminal  law 
requires  that  innocent  Americans  surrender  their  right  to  privacy  to 
unannounced  Government  searches  of  their  homes  or  businesses. 

(1) 
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The  right  to  privacy  is  the  foundation  of  our  civil  liberties.  It  is  the 
one  concept  more  than  any  other  which  separates  our  society  from 
those  authoritarian  systems  which  do  not  recognize  the  supremacy  of 
the  individual.  In  large  part,  the  very  independence  of  this  Nation  can 
be  traced  to  the  desire  for  individual  privacy  from  unannounced  and 
unwarranted  governmental  intrusion.  Our  founders  drew  up  the  Bill 
of  Rights  in  order  to  secure  for  themselves  and  succeeding  generations 
the  individual  dignity,  security,  and  privacy  inherent  in  a  Government 
of  free  people.  I  believe  it  is  our  responsibility  today  to  carefully  nur- 
ture and  protect  that  heritage,  and  I  hope  these  hearings  will  contribute 
to  that  process. 

In  our  considerations  we  should  bear  in  mind  that  the  implications 
of  the  Zurclier  decision  pose  a  particular  tlireat  to  the  media  and  their 
constitutionally  protected  functions  of  newsgathering  and  dissemina- 
tion. By  their  very  nature  the  news  media  conduct  investigations  of 
possible  criminal  activity  by  a  wide  variety  of  people  and  organiza- 
tions. The  fruits  of  these  investigations  could  almost  routinely  be  con- 
sidered "evidence"  relating  to  crunes  and  would,  therefore,  be  subject 
to  seizure  in  unannounced  police  raids  of  newspapers,  radio,  and  tele- 
vision stations. 

A  search  warrant  obtained  without  notice  or  an  opportunit}'  to  be 
heard  would  allow  police  to  rummage  through  the  files  of  a  newsroom 
inspecting  every  letter,  notebook,  film,  and  document  until  they  found 
those  tliey  are  authorized  to  seize.  Throughout  this  process,  of  course, 
the  authorities  will  see  and  inspect  mam'  more  documents  than  the  ones 
named  in  the  warrant.  "\Anien  potential  sources  of  information  become 
aware  that  the  "confidentiality-'  of  their  identities  are  subject  to  police 
browsing  of  reporters'  files,  the  confidential  news  source  will  become  a 
journalistic  relic.  It  can  only  be  a  matter  of  time  before  a  free  and 
vigorous  press  finds  their  constitutionally  protected  functions  ham- 
pered by  the  resultant  limitation  of  information. 

Moreover,  the  issues  which  are  most  important  for  the  public  to  be 
made  aware  of  are  all  too  often  precisely  those  wliich  will  become  more 
difficult  to  discover  and  reveal.  Journalists  have  indicated  that,  under 
the  procedures  outlined  in  Zurchei\  the  "Watergate  affair  and  the  Pen- 
tagon Papers  revelations  might  still  be  unknown  to  the  American 
people. 

Before  wo  begin  our  task  this  morning,  I  should  raise  a  note  of  cau- 
tion. The  area  which  the  legislation  before  us  seeks  to  enter  is  a  difficult 
and  largely  uncharted  one.  "We  confront  serious  and  troubling  ques- 
tions of  Federal  jurisdiction  and  legislative  authority. 

But  I  believe  we  must  face  these  questions  with  one  thought  in  mind. 
We  are  not  attempting  here  to  extend  the  power  of  governmental 
authority  over  our  citizens,  but  rather  to  restrict  that  power  and  to  pre- 
serve individual  privacy.  "We  seek  not  to  regulate  private  conduct  but 
to  control  the  Go\'crnmont's  power  to  engage  in  searches  of  our  homos 
for  evidence  of  someone  else's  crimes. 

The  legislation  which  I  intT'oducod  to  i-esolvo  these  problems  is  the 
Citizen's  Privacy  Protection  Amendment  of  1078. 

This  bill  is  designed  to  establish  special  procedures  for  searching  and 
seizing  evidence  when  that  evidence  is  in  possession  of  a  person  not 
implicated  in  criminal  activity.  A  special  exception  to  this  approach  is 
incorpoiated  when  there  are  specific  indications  that  the  evidence  to 


be  sought  might  be  liidden  or  destroyod.  Simply  put,  the  Citizen's 
Privacy  Protection  Amendment  embodies  an  attempt  to  protect  the 
legitimate  privacy  rights  of  American  citizens. 

1  have  long  felt  that  it  is  one  of  the  enduring  strengths  of  our 
Constitution  that  it  provides  so  many  safeguards  to  insure  fair  treat- 
ment and  due  process  for  those  persons  suspected  of  crimes.  But  I  also 
strongly  believe  that  when  there  is  no  reason  to  suspect  a  particular 
citizen  is  in  any  way  implicated  in  criminal  activity  that  citizen's 
rights  to  privacy  in  his  or  her  home  or  business  should  be  strictly 
adhered  to  by  our  Government.  This  is  an  ancient  and  honorable 
tradition. 

It  might  be  well  for  us  to  recall  one  of  William  Pitt's  statements  on 
this  issue : 

The  poorest  man  in  his  cottage  may  bid  defiance  to  all  the  forces  of  the  crown. 
It  may  be  frail,  its  roof  may  shake,  the  wind  may  blow  through  it,  the  storm 
may  enter,  but  the  king  of  England  cannot  enter. 

At  this  time  I  would  like  to  submit  Senator  Mctzenbaum's  statement 
for  the  record.  Due  to  his  busy  schedule  he  was  unable  to  attend 
our  hearing  today.  Also  for  the  record  copies  of  S.  3162  and  3164. 

[The  statement  and  bills  referred  to  follow :] 

U.S.  Senate. 
Committee  on  the  Judiciary, 
Washington,  D.C.,  June  26,  J97S. 
Hon.  Birch  Bath. 
Russell  Senate  Office  Building, 
Washington,  D.C. 

Dear  Birch  :  As  a  member  of  the  Subcommittee  on  the  Constitution  and  co- 
sponsor  of  S.  3164,  the  Citizen's  Privacy  Protection  Amendment  of  1978,  I 
would  certainly  have  wished  to  attend  the  hearing  on  the  bill  on  June  22, 
1978.  Only  a  prior  commitment  to  be  in  Ohio  that  morning  prevented  my  at- 
tendance and  the  opportunity  to  make  personal  presentation  of  a  statement 
at  the  hearing. 

In  view  of  those  circumstances,  I  would  greatly  appreciate  your  including  as 
a  IJart  of  the  record  of  the  hearing  on  June  22,  1978  the  prepared  statement 
which  is  enclosed. 

Thank  you  for  this  courtesy. 
Warm  regards, 

Howard  M.  Metzenbaum,  Chairman. 
Enclosure. 

Statement  by  Senator  Howard  M.  Metzenbaum 

Mr.  Chairman,  on  June  5.  1978.  I  joined  you  in  introducing  S.  31&4,  the 
"Citizen's  Privacy  Protection  Amendment  of  1978."  I  did  so  because  I  agree  with 
you  about  the  need  for  a  quick  legislative  response  to  the  Supreme  Court's  recent 
decision  in  the  case  of  Zurcher  v.  Stanford  Daily. 

Although  the  decision  involved  a  newspaper  and  so  had  obvious  implications 
for  the  constitutional  guai*antee  of  freedom  of  the  press,  constitutional  authorities 
have  pointed  out  that  the  decision  could  have  an  even  broader  impact.  It  could, 
they  argue,  erode  the  Fourtli  Amendment  guarantee  of  the  "right  of  the  people 
to  be  secure  in  their  persons,  houses,  papers,  and  effects,  against  unreasonable 
searches  and  seizures." 

Professor  Samuel  Dash  of  Georgetown  University  Law  Center,  a  noted  author- 
ity on  constitutional  law,  is  one  of  those  who  has  called  attention  to  the  wider  im- 
plications of  the  Stanford  Daily  decision.  In  an  excellent  analysis  of  the  portent 
of  the  Supreme  Court's  five-judge  majority  opinion  that  appeared  in  the  Wash- 
ington Post  on  July  11,  1978,  Professor  Dash  said :  "Important  as  the  press  issue 
is,  much  more  is  at  stake  and  much  wider  remedies  are  needed." 

I  am  please<l  to  note.  Mr.  Chairman,  that  you  have  arranged  for  Professor 
Dash  to  testify  at  this  hearing  today  on  S.  3164.  I  look  forward  with  keen  in- 
terest to  hearing  his  views. 


Unfortunately,  Zurchcr  v.  Stanford  Daily  is  but  the  latest  in  a  series  of 
Supreme  Court  decisions  in  recent  years  that  appear  to  diminish  the  established 
constitutional  rights  of  the  individual.  Because  of  this  trend  in  the  majority  view 
of  the  nation's  highest  court,  it  has  become  the  responsibility  of  Congress  to 
bolster  individual  rights  previously  thought  to  have  been  made  secure  by  earlier 
decisions  of  that  very  court. 

As  a  member  of  this  Subcommittee  on  the  Constitution,  as  chairman  of  the 
Subcommittee  on  Citizens  and  Shareholders  Rights  and  Remedies,  and  as  an 
individual  member  of  the  Senate's  Judiciary  Committee,  I  have  been  very  much 
involved  in  the  past  year  in  seeking  legislative  remedies  for  what  I  consider  to  be 
a  regression  l)y  the  Supreme  Court  on  civil  rights.  To  restore  the  individual 
citizen's  full  right  to  access  to  the  federal  courts,  I  have  introduced  such  bills  as 
S.  2390  on  cla.ss  actions :  S.  3005  on  "standing",  the  right  of  individuals  to  bring 
an  action  in  the  federal  courts :  and  I  have  chaired  hearings  before  this  Subcom- 
mittee on  S.  3.5.  a  bill  which  wuld  enhance  the  individual's  opportunity  for  re- 
lief when  his  civil  rights  have  been  violated.  It  should  be  noted  that  the  majority 
opinion  in  Stanford  Daily  concedes  that  Congress  may  properly  legislate  to 
Ptrengthen  Fourth  Amendment  rights.  This  well-timed  hearing  today  indicates 
that  we  intend  to  do  just  that. 

[S.  3162,  95th  Cong.,  2d  sess.] 

A  BILL  to  secure  and  protect  the  freedom  of  Individuals  from  unwarranted  intrusions  by 

persons  acting  under  color  of  law 

Be  it  enacted  hy  the  Setwtc  and  Hon.9e  of  Representatives  of  the  Tnitcd  Stales 
of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the  "Personal 
Privacy  Act  of  1978". 

Sec.  2.  Section  2235  of  title  18,  United  States  Code,  is  amended  to  read  as 
follows : 

"§  2235.  Search  warrants  procured  maliciously  or  against  a  person  not  a  suspect 
of  the  crime 
"(a)  Whoever  maliciously  and  without  probable  cause  pi-ocures  a  search  war- 
rant to  be  issued  and  executed  shall  be  subject  to  the  penalties  under  subsecti(^ii 
(c)  of  this  section. 

"(b)  Any  person  acting  under  color  of  law.  without  prior  adversary  court 
preceding,  who  searches  any  place  or  seizes  any  things  in  the  possession,  cus- 
tody, or  control  of  any  person  shall  be  subject  to  the  penalties  under  subsection 
(c)  of  this  section  unless — 

"(1)  such  search  or  seizure  is  conducted  pursuant  to  a  warrant  issued  by 
a  court  upon  probable  cause  that  such  person  has  committed  or  is  commit- 
ting a  criminal  offense  ;  or 

"(2)   the  court  determines,  on  the  basis  of  the  facts  and  circumstances 
alleged,  that  there  is  reasonable  cause  to  believe  the  giving  of  notice  may 
lead  to  attempts  to  conceal,  destroy,  or  alter  the  items  to  be  seized  or  sub- 
stantially interfere  with  the  conduct  of  the  investigation. 
"(c)  Any  person  who  violates  subsection  (a)  or  (b)  of  this  section  shall  be 
fined  not  more  than  $1,000  or  imprisoned  not  more  than  one  year.". 

[S.  3164.  95th  Cong.,  2d  sess.l 
A  BILL  Entitled  the  "Citizen's  Privacy  Protection  Amendment  of  1978" 

Be  it  enacted  iy  the  Senate  and  House  of  Representatives  of  the  Ignited  States 
of  America  in  Congress  assembled.  That  this  Act  may  be  cited  as  the  "Citizen's 
Privacy  Protection  Amendment  of  1978". 

Sec.  2.  In  order  to  assure  the  rights  of  citizens  under  the  fourth  and  fourteenth 
amendments  of  the  Constitution  and  to  protect  the  freedom  of  the  press  imder  the 
first  amendment,  the  Civil  Rights  Act  of  1964  is  amended  by  adding  at  the  end 
thereof  a  new  title  XII,  as  follows  : 

"TITLE  XII 

"Sec.  1201.  Subject  to  the  exceptions  found  in  section  1202  of  this  Act,  anyone 
acting  under  color  of  law  who  has  probable  cause  to  believe  evidence  of  a  crime 
is  located  on  or  about  premises  in  which  the  person  in  possession  of  the  evidence 
has  a  reasonable  expectation  of  privacy  shall  attempt  to  secure  that  evidence  'mly 
through  a  subpena  duces  tecum. 


"Sec.  1202.  Notwithstanding  section  1201  of  this  Act;  a  warrant  may  issue 

"(1)  there  is  probable  cause  to  believe  the  person  or  persons  in  possessioa 
of  the  evidence  may  be  involved  in  the  crime  under  investigation  ;  or 

"(2)  there  is  probable  cause  to  believe  the  evidence  sought  to  be  seized 
would  be  destroyed,  hidden,  or  moved  if  the  procedures  set  out  in  section 
1201  were  followed. 
"Sec.  1203.  (a)  Any  person  aggrieved  by  a  violation  of  title  XII  of  this  Act 
may  commence  a  civil  action  in  an  appropriate  United  States  district  court. 

"(b)  In  any  action  brought  under  this  section  the  court  may  award  sueh 
general  damages  as  may  be  appropriate  as  well  as  punitive  damages  not  to 
exceed  .'?10,000  for  each  violation.". 

Senator  Bath.  We  are  fortunate  this  morning  to  have  a  group  of 
distinguished  Members  of  Congress,  journalists,  and  experts  in  crimi- 
nal and  constitutional  law  to  join  in  a  discussion  of  these  important 
issues  and  to  help  us  seek  solutions. 

Two  of  our  most  distinguished  colleagues  are  the  first  witnesses  this 
morning — our  distinguished  colleague  from  Kansas,  Senator  Dole, 
and  our  distinguished  colleague  from  Pennsyhania,  Senator  Heinz. 

Gentlemen,  we  appreciate  your  being  here.  Why  don't  you  just 
proceed. 

TESTIMONY  OE  HON.  EGBERT  DOLE,  A  U.S.  SENATOR  FROM  THE 

STATE  OE  KANSAS  „ 

Senator  Dole.  Thank  you,  Mr.  Chairman.  ^  ^ 

First.  I  would  commend  Senator  Bayh  and  the  subcommittee  for 
promptly  holding  this  hearing  on  the  implications  of  the  Zurclier  v.. 
Stanford  Daily  decision,  recently  handed  down  by  the  U.S.  Supreme: 
Court. 

Mr.  Chairman,  I  think  you  have  stated  very  well  the  issue  before  ui?. 
I  certainly  share  the  vicAvs  you  have  just  expressed. 

As  the  Government  continues  to  grow  and  expand,  opportunities 
multiply  for  improper  and  potentially  dangerous  intrusions  into  the 
legitimate  zone  of  privacy  which  every  citizen  enjoys.  As  representa- 
tives of  the  people.  Congress  must  remain  firm  in  support  of  the  maxi- 
mum personal  privacy  that  can  be  achieved  in  a  democratic  society. 

Without  doubt,  the  most  important  source  of  protection  for  individ- 
ual privacy  is  in  the  fourth  amendment  to  the  Constitution.  It  expresses 
an  eloquent,  unequivocal  principle  of  democratic  government,  and  I 
quote : 

The  right  of  people  to  be  secure  in  their  persons,  houses,  papers,  and  effects 
against  unreasonable  searches  and  seizures  shall  not  be  violated. 

The  fourth  amendment's  guarantees  sprang  directly  from  tTie 
colonial  era  when  warrantless  searches  were  routinely  employed  by 
British  soldiers  to  enforce  the  Crown's  tax  laws.  Since  then,  the  sco])e 
of  fourth  amendment  protections  has  been  broadened.  Through  the 
14th  amendment,  it  has  been  made  applicable  to  the  States. 

This  expansion  has  been  concurrent  with,  and  supportive  of.  the 
still-evolving  riffht  to  pi-ivacy  to  which  over\'  American  is  entitled. 
The  right  to  privacy  has  no  specific  constitutional  base.  The  essential 
notion  of  an  individual's  right  to  be  left  alone  by  Government  is  not 
found  in  any  one  clause  or  amendment  in  the  Constitution.  Instead, 
privacy  rights  are  implicit  in  the  scheme  of  democratic  statecraft. 


Americans  have  always  felt  that  the  Government  should  not  intrude 
into  tlieir  pei-sonal  lives  or  businesses  without  an  adequate  justification. 

The  existence  of  a  right  to  privacy  is  firmly  established  in  constitu- 
tional law,  but  no  concrete  definition  of  the  scope  of  that  right  has  been 
enunciated.  Rather,  on  a  case-by-case  basis,  the  parameters  of  con- 
stitutional protection  for  privacy  are  being  established. 

Zurclicr  v.  Stanford  Daily^  the  latest  case  in  this  area,  has  called 
into  question  the  continuing  viability  of  constitutional  giiarantees  of 
piivacy  as  a  protection  against  police  searches.  The  Supreme  Couit 
held  that  a  person  not  suspected — and  I  think  this  is  the  key  to  the 
whole  issue — of  criminal  wrongdoing  has  no  greater  fourth  amend- 
ment protection  than  one  imi^licated  in  a  crime.  As  the  Court  inter- 
preted the  4th  and  14th  amendments,  police  may  be  issued  a  search 
warrant  even  if  a  subpena  would  have  been  as  effective  in  obtaining 
documents  or  other  physical  evidence  held  by  third  parties  not  sus- 
pected of  criminal  activity. 

The  Supreme  Court's  Stanford  Daily  decision  has  also  threatened 
another  freedom  essential  to  the  preserv^ation  of  a  democratic  govern- 
ment— the  first  amendment  guarantee  of  a  free  press. 

The  potentially  chilling  repercussions  of  unannounced  police 
searches  of  newspapers,  broadcasting  stations,  and  other  news  r.iedia 
simply  cannot  be  tolerated  in  a  free  society.  The  public's  right  to  know 
can  only  be  protected  by  a  free  and  uninhibited  press.  The  news  media 
must  also  be  able  to  guarantee  its  sources  a  reasonable  degree  of  con- 
fidentiality. Just  as  we  must  guard  against  unwarranted  invasions  of 
personal  privacy,  we  have  a  responsibility  to  reaflinn  our  commitment 
to  freedom  of  the  press. 

As  an  initial  response  to  the  Stanford  Daily  decision,  I  introduced 
S.  3162,  the  Personal  Privacy  Protection  Act.  That  legislation  pi-ovides 
an  opportunity  for  an  adversary  hearing  before  a  search  warrant 
would  issue  in  most  third-party  situations. 

Today  I  wdll  introduce  a  revised  version  of  S.  3162,  which  better 
guarantees  the  rights  of  all  Americans. 

The  bill  I  am  introducing  today,  S.  3222.  would  protect  against 
searches,  such  as  the  one  conducted  in  the  Stanford  Daily  case,  by 
requiring  police  to  seek  a  subpena  rather  than  a  search  warrant.  A 
search  warrant  could  only  be  issued  in  two  situations. 

First,  if  the  person  whose  premises  are  to  be  searched  is  suspected 
of  involvement  in  the  crime  under  investigation — which  is  certainly  a 
lesritimate  area — a  search  w-arrant  could  be  issued  and  the  search  con- 
ducted  without  prior  notice. 

The  second  exception  would  permit  the  issuance  of  a  search  warrant 
if  there  was  a  likelihood  tliat  the  evidence  sought  by  the  law  enforce- 
ment authorities  would  be  destroyed  if  prior  notice  were  given. 

The  proper  way  to  protect  records  is  an  area  of  some  contention.  It 
has  been  suggested  by  some  that  the  potential  evidence  should  be 
segregated.  If  police  have  to  lock  up  someone's  entire  business  records 
while  the  court  is  deciding  whether  there  was  any  evidence  that  it 
miii-ht  l)e  useful  or  relevant.  I  am  not  certain  what  the  impact  would  be. 

While  the  Stanford  Daily  case  involved  information  gathered  by  a 
newspaper  in  the  normal  course  of  its  operations,  the  Supreme  Court's 
decision  applied  to  any  individual  or  business.  The  congressional 


response  must  also  insure  tluit  the  rights  of  all  individuals,  including 
but  not  limited  to  the  press,  arc  not  infringed. 

The  fundamental  right  we  are  protecting  is  not  freedom  of  the  press, 
but  rather  freedom  of  all  citizens  to  be  secure  in  their  homes  and 
papers.  A  search  conducted  mider  a  warrant  necessarily  exposes  the 
police  officer  to  information  not  related  to  the  search.  To  hnd  the  rel- 
evant documents,  every  item  in  the  hie  must  be  examined.  The  police 
may  search  every  area  of  an  intliNiduaTs  home  under  a  search  war- 
lant.  This  type  of  intrusion  into  personal  privacy  is  simply  not 
justified  if  the  person  is  not  suspected  of  a  crime.  Again,  that  is  the 
key — if  they  are  not  suspected  of  any  criminal  activity. 

A  subpeiui  is  preferable  to  a  search  warrant  for  a  number  of  reasons. 
First,  the  subpena  is  inherently  a  lesser  violation  of  privacy  than  a 
search.  There  is  no  breach  of  privacy  as  to  documents  unrelated  to  the 
investigation.  All  of  the  tiles  of  a  doctor,  lawyer,  journalist,  or  busi- 
nessman would  not  be  exposed  to  outside  view. 

Second,  a  subpena  is  a  lesser  intrusion  into  the  private  affairs  of  an 
individual  or  business  than  a  search  conducted  after  the  issuance  of  a 
warrant.  A  subpena  requiring  the  production  of  physical  evidence 
allows  the  individual  an  opportunity  to  gatlier  the  materials  in  an 
orderly  manner  without  disrupting  home  life  or  business  routine. 

I  am  aware  of  some  of  the  difficult  ]3roblems  confronting  law  en- 
forcement officials  today.  The  task  of  bringing  criminals  to  justice 
is  more  difficult  now  than  ever  before. 

Yet  the  issue  presented  in  the  Stanford  Daily  case  is  substantially 
different  from  most  constitutional  conflicts  that  affect  law  enforce- 
ment. It  dealt  solely  with  individuals  not  suspected  of  any  criminal 
involvement.  The  Supreme  Court's  decision  limited  the  rights  of 
citizens  who  may  have  evidence  relating  to  a  crime  but  have  not  com- 
mitted any  criminal  offense. 

The  Stanford  Dally  case  has,  in  my  opinion,  overextended  tlie 
permissible  scope  of  investigative  activity.  While  I  understand  that 
we  must  balance  legitimate  expectations  of  individuals,  journalists, 
and  businesses  to  privacy  with  the  need  for  effective  enforcement  of 
the  law,  I  do  not  think  that  the  procedures  sanctioned  b}^  the  Start  ford 
Daily  decision  are  fully  consistent  with  American  ideals  of  justice. 

Finally,  Mr.  Chairman,  many  Americans  today  justifiably  feel  that 
their  rights  have  been  threatened  by  the  Stanford  Daily  decision. 
Congress  must  act  quickly  to  insure  that  the  doubts  of  these  Ameri- 
cans— whether  they  be  individuals,  journalists,  businessmen,  labor 
leaders,  or  whatever — are  resolved. 

The  privacy  rights  of  all  citizens  must  be  protected.  Effective  en- 
forcement of  the  law  requires  that  citizens  respect  those  responsible 
for  the  safety  of  the  community.  And  that  respect  can  only  be  estab- 
lished when  citizens  are  certain  that  the  law  will  also  respect  their 
rights. 

I  certainly  look  forward,  as  I  know  other  Members  of  both  the  TTouse 
and  the  Senate  look  forward,  to  working  with  the  subcommittee  to 
make  certain,  if  we  can,  that  no  deterioration  of  this  mutual  respect 
occurs. 

Senator  Batit.  Thank  you  veiy  much,  Senator  Dole. 

You  say  it  very  well. 
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Senator  Dole.  I  would  like  to  include  in  the  record  a  copy  of  the 
revised  bill  that  I  am  froing  to  introduce  today,  along  with  a  section- 
by-section  analysis  of  it. 

Senator  Bayh.  That  will  be  fine. 

[The  revised  bill,  S.  3222,  and  section-by-section  analysis  follow :] 

[S.  3222,  95th  Cong.,  2d  sess.] 

"A  BILL  To  secure  and  protect  the  freedom  of  individuals  from  unwarranted  intrusions 

by  persons  acting  under  color  of  law" 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the  ••Personal 
Privacy  Act  of  1978". 

FINDINGS 

Sec.  2.  The  Congress  finds  and  declares  that — 

(1)  there  is  a  need  to  reaffirm  the  right  of  the  people,  as  guaranteed  by 
tlie  fourth  and  fourteenth  amendments,  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures ; 

(2)  the  execution  of  a  search  warrant  against  a  third  party  not  suspected 
of  a  crime  may  jeopardize  particularly  sensitive  and  privileged  privacy  in- 
terests and  may  needlessly  expose  unrelated  information  to  police  scrutiny ; 

(3)  any  privacy  interests  and  claims  to  confidential  treatment  which  exist 
'■  may  be  irretrievably  lost  once  a  warrant  is  executed,  whereas  the  issuance 
•         of  a  subpena  duces  tecum,  when  no  danger  of  destruction  of  evidence  exists, 

is  more  protective  of  fourth  and  fourteenth  amendment  rights  and  no  less 
■efficacious ; 

(4)  no  legitimate  law  enforcement  interest  is  impaired  by  the  require- 
'        ment  of  a  subpena  duces  tecum,  and  that  an  opportunity  to  be  heard  raises 

no  impenetrable  barrier  to  the  collection  of  information  and  the  protection 
of  public  safety. 

LIMITS  OX  SEARCH  AND  SEIZURE 

Sec.  3.  (a)  Except  as  provided  in  subsection  (b),  any  person  acting  under 
color  of  law  who  has  probable  cause  to  believe  evidence  of  a  crime  is  located 
on  or  about  the  premises  in  which  another  person  is  in  possession,  custody,  or 
control  may  obtain  that  evidence  only  through  a  subpena  duces  tecum. 

(b)  (1)  A  search  warrant  may  be  issued  only  if — 

(A)  there  is  probable  cause  to  believe  the  person  in  possession,  custory.  or 
control  of  the  evidence  to  be  seized  has  committed  or  is  committing  a  criminal 
offense ;  or 

(B)  there  is  reasonable  cause  to  believe  the  giving  of  notice  pursuant  to 
a  subpena  duces  tecum  would  lead  to  the  destruction,  concealment,  or 
alteration  of  the  evidence  to   be  seized. 

(c)  (1)  Any  Federal  official  who  violates  any  provision  of  this  section  shall  be 
fined  not  more  than  $10,000.  and,  for  any  willful  or  malicious  vioQation,  shall  he 
imprisoned  more  than  one  year. 

(2)  Any  State  official  who  violates  any  position  of  this  section  shall  be 
fined  not  more  than  $10,000. 

SECTIONAL   ANALYSIS   OF   DOLE   PRIVACY   LEGISLATION 

Section  1 :  Title — Personal  Privacy  Act  of  197S. 

Section  2:  Findings — Congress  has  the  power  to  implement  the  Fourth  and 
Fourteenth  Amendments  by  appropriate  legislation.  Congress  finds  that  a  sult- 
poena  is  a  preferable  method  to  obtainevidence  from  a  third  party  as  compared 
to  a  search  warrant.  Further.  Congress  finds  that  use  of  a  subpoena  when  no 
1  livelihood  of  destruction  of  the  evidence  exists  will  not  impair  legitimate  law 
enforcement  activities. 

Section  3(a)  :  A  subpoena  duces  tecum  for  the  production  of  evidence  must  be 
aised  in  all  cases  unless  one  of  two  exceptions  in  subsection  (b)  applies. 

(b)  a  search  warrant  may  issue  if : 

( 1 )  the  ixTson  whose  premises  are  to  be  searched  is  suspected  of  involve- 
ment in  the  crime,  or 


9 

(2)  prior  notice  by  a  subpoena  would  create  a  risk  that  the  evidence 
would  be  destroyed. 
(c)   The  penalty  for  violation  of  this  act  is  not  more  than  $10,000,  and,  for 
willful  or  malicious  violation  by  a  Federal  official,  not  more  than  1  year  im- 
prisonment. 

TESTIMONY  OF  HON.  JOHN  H.  HEINZ  III,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  PENNSYLVANIA 

Senator  Heinz.  Mr.  Chairman,  first  let  me  commend  the  coimnittee 
and  thank  you  personally  for  this  opportimity  to  testify  on  the 
Stanford  Daily  decision. 

It  is  a  great  occasion  for  me  to  come  back  to  the  Judiciary  Commit- 
tee, on  which  I  served  early  in  tliis  Congress  as  its  first  nonlawyer. 
.    I  am  delighted,  when  I  rotated  off  the  committee,  that  Senator 
"Wallop,  who  is  also  a  nonlaAvyer,  became  a  member  of  the  committee, 
thus  carrying  on  that  fine  tradition. 

I  appear  before  you  today  as  a  nonlawyer.  but  with  some  thoughts 
that  I  think  both  lawyers  and  nonlawyers  would  be  interested  in. 

Senator  Bayh.  The  committee  appreciates  the  special  expertise  that 
you  gathered  during  those  earl}'  days  on  the  coniniittee  that  you  now 
bring  with  you.  [Laughter.] 

Senator  Heinz.  First,  JNIr.  Chairman,  the  committee's  interest  in  the 
protection  of  individual  rights  is  longstanding  and  widely  recognized. 

I  commend  the  committee  and  you,  Mr.  Chairman,  for  your  decision 
to  hold  these  hearing-s  in  order  to  evaluate  the  potential  impact  of  the 
Stanford  Daily  decision  on  these  rights  and  the  need  for  legislative 
protection  of  them. 

I,  again,  want  to  thank  the  connnittee  for  my  own  per.sonal  oppor- 
tunity to  contribute  to  your  evaluation  of  this  problem. 

I  believe  that  the  Stanford  Daily  decision  is  a  very  clear  and  a  ^ery 
present  threat  to  the  freedom  of  the  press — a  freedom  which  we  all 
recognize  is  an  essential  element  of  our  society.  And  this  is  why  I  do 
urge  tlie  connnittee  to  act  promptly  to  provide  legislative  protections 
for  the  press. 

The  unquestionable  potential  for  erosion  of  the  freedom  of  the  press 
inherent  in  the  Stanford  Daily  decision  is  why  I  am  today  introduc- 
ing legislation  which  would  help  protect  and  preserve  the  crucial  first 
amendments  rights  of  the  press. 

I  will  discuss  that  legislation  in  more  detail  later. 

The  standards  for  search  warrants  articulated  in  the  Stanford  Daily 
decision  could  have  far-reaching  effects  throughout  our  society — effects 
which  would  touch  the  lives  and  expectations  of  every  citizen. 

As  Senator  Dole  has  clearly  pointed  out,  the  Stanford  Daily  de- 
cision nnist  l)e  very  carefully  analyzed  because  tlie  doctrines  articulated 
in  that  decision  could  lead  to  "\videsj>read  abuses  of  the  freedom  of  the 
press. 

However,  before  we  move  moiv  broadly  than  the  scope  of  my  bill, 
which  is  limited  to  first  amendment  freedom  of  the  press  ])rotections, 
I  would  advocate  some  caution,  some  awareness,  and  some  care — 
caution  that  we  do  not  undermine  the  protections  which  Ave  now  ha\e: 
awareness  that  we  are  dealing  Avith  a  (•omi)lex  body  of  law  that  has 
taken  200  vears  for  our  courts  to  define;  and  care  (hat  we  ai-e  not  un- 
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leashing  a  system  which  could  be  more  subject  to  abuses  than  the 
present  one. 

Finally,  I  would  hope  that  any  legislation  that  Congress  enacts  in- 
sures that  law  enforcers  have  sufficient  means  to  protect  the  society  at 
large  and  to  promote  the  security  of  its  citizens. 

Let  me  discuss  the  need  for  the  legislation  that  I  will  introduce  later 
today. 

The  soundness  of  our  democracy  is  underpinnned  by  the  flow  of  in- 
formation which  results  from  a  free,  critical,  and  probing  press.  AVe 
nuist  assure  that  this  freedom,  this  criticism,  and  this  investigative 
capacity  continues  M'ithout  diminution,  without  dilution,  and  without 
interruption. 

The  Sfanfoi'd  Dally  decision  threatens  to  erode  the  freedom  of  the 
press  and  to  undermine  the  information-gathering  process  which  is  so 
essential  to  it. 

In  that  decision,  the  Court  decided  that  in  order  to  justify  issuing  a 
search  warrant,  it  is  not  necessary  for  a  law  enforcer  to  assert  that  the 
individual  in  possession  of  the  property  to  be  seized  has,  or  is  acting, 
criminally.  That  case  involved  a  search  of  the  offices  of  a  college 
newspaper. 

The  Stanford  Daily  decision  menaces  all  press  offices  with  the  possi- 
bility of  unaniiounced,  disruptive  searches. 

The  high  standards  and  professionalism  of  those  who  enforce  the 
law  may  render  this  possibility  remote.  But,  nonetheless,  in  the  vital 
area  of  the  freedom  of  the  press,  we  can  ill  ali'ord  to  take  risks. 

Moreo^•er,  it  is  not  necessary  that  actual  abuses  occur  in  order  to 
silence  confidential  sources  which  are  vital  to  the  flow  of  information. 
The  mere  perception  that  such  abuses  might,  or  will,  occur  is  sufficient 
to  discourage  those  sources  from  coming  forward  to  arm  the  press  with 
those  facts  which  are  essential  to  its  focus  and  operation. 

The  legislation  which  I  am  introducing  today  would  provide  that 
no  person  acting  under  the  color  of  laAV  shall  be  able  to  secure  a  search 
warrant  directed  at  places  under  the  control  of  reporters  or  news  or- 
ganizations unless  that  person  has  established  probable  cause  that  such 
reporter  or  news  organization  has  committed,  or  is  committing,  a 
criminal  offense. 

Additionally,  the  bill  establishes  civil  and  criminal  remedies  and 
authorizes  the  award  of  reasonable  attorney  fees  to  prevailing  parties. 

I  doubt,  Mr.  Chairman,  that  there  is  much  disagreement  that  legis- 
lation that  goes  at  least  as  far  as  that  which  I  propose  is  necessary.  The 
pi'otection  of  the  freedom  of  the  press  demands  no  less. 

The  ({uestion  that  this  connnittee  correctly  addresses:  the  question 
which  is  raised  by  the  legislation  which  has  been  introduced  by  Sena- 
toi-  Dole  and  the  chairman  is :  Do  we  need  more  ? 

The  chairman's  bill,  S.  "104.  the  Citizen's  Privacy  Protection  Act 
of  10T8,  and  Senator  Dole's  bill,  S.  8162,  the  Personal  Privacy 
Act  of  1978,  answers  this  question,  as  I  understand  these  proposals 
aflirmatively. 

I  roinpliment  both  you  and  Senator  Dole  on  your  responsible  efforts 
to  address  all  the  })roblems  raised  by  the  Stanford  Da'ily  decision.  The 
need  to  protect  the  privacy  of  our  citizens  cannot  be  questioned. 

However,  before  we  take  steps  which  could  change  the  requirements 
for  all  search  warrants,  we  should  move  very  cautiously  and  very  de- 
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liberately,  reaching  our  decisions  only  after  all  potential  impacts  in 
this  complex  field  are  evaluated. 

In  effect,  :Mr.  Chairman,  I  am  argninc:  for  very  rapid  action  to  pro- 
tect the  freedom  of  the  press  and  somewhat  more  considered  action 
before  we  extend  the  basic  requirements  involved  in  your  bill  or  my 
bill  to  all  search  warrants. 

I  would  like  to  briefly  discuss  a  few  examples  of  the  kinds  of  ques- 
tions which  I  believe  should  be  answered  before  we  adopt  broad  legis- 
lation concerning  search  warrants,  such  as  S.  3164  or  S.  3162. 

I  am  concerned  with  the  impact  of  the  standards— let  us  say,  in  S- 
3164 — for  search  warrants. 

Section  1202  of  the  chairman's  bill  would  authorize  a  search  warrant 
if  "there  is  probable  cause  to  believe  the  person  or  persons  in  posses- 
sion of  the  evidence  may  be  involved  in  the  crime  under  investigation."' 
The  courts  would  have  broad  discretion  to  interpret  this  language. 
The  term  "may  be  involved"  is,  as  I  understand  it,  a  new  standard.  And, 
loosely  interpreted,  it  might  have  the  effect  of  setting  no  standard  at 
all. 

Strictly  interpreted,  it  might  prevent  law  enforcers  from  carrying 
out  their  necessary  public  responsibilities. 

^\niat  I  am  saying  is  that  there  is  good  reason  for  great  caution 
if  we  are  going  to  legislate  a  new  standard,  such  as  the  "may  be  in- 
volved" standard. 

The  present  standards  for  the  issuance  of  a  search  warrant  have 
evolved  through  200  years  of  judicial  interpretation  of  the  Constitu- 
tion. 

The  basic  requirements  are  known  :  Probable  cause  exists  to  believe 
that  a  crime  has  been  committed  and  that  evidence  of  that  crime  is  lo- 
cated on  a  specified  premise  and  that  the  evidence  to  be  seized  is 
described  with  particularity. 

If  we  are  to  legislate  a  new  standard,  we  should  do  so  only  after  a 
careful,  detailed  analysis  of  how  the  judicial  interpretation  of  that 
standard  might  affect  existing  standards. 

We  must  consider  what  the  practical  effects  of  this  new  standard 
might  be.  "Will  it  simply  result  in  frequent  assertions,  for  example,  by 
law^  enforcers  that  law-abiding  citizens  "may  be  involved  in  a  crime"? 
And  what  would  he  the  effect,  if  this  were  the  case,  of  such  assertions 
on  the  reputation  of  innocent  citizens? 

We  must  be  certain  that  the  protections  we  establish  are,  in  fact,  pro- 
tections and  not  vehicles  for  abuse. 

Another  example :  if  the  courts  construe  the  "may  be  involved" 
standard  broadly,  the  press  might  be  given  less  protection  than  it 
would  under  the  "has  committed  or  is  committing"  criminal  act  stand- 
ard present  in  the  legislation  I  am  introducing  today. 

Senator  Bayii.  I  don't  want  to  make  a  big  issue  out  of  this,  but  I  am 
sure  you  are  familiar  with  the  fact  that  under  the  Stanfoi^d  Daily  case, 
there  is  no  standard  at  all. 

A  person  can  be  totally  innocent.  The  searchers  can  know  you  com- 
mittcnl  no  crime,  but  they  can  search  anyway — whether  you  are  a  news- 
paper or  an  individual. 

Senator  ITeixz.  I  have  read  vei-y  carefully  the  Court's  decision,  and  I 
am  aware  that  the  standard  which  has  been  applied  is  the  one  that  we' 
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have  been  using  for  200  years  which  has  been  drawn  from  many  Court 
interpretations  of  the  fourth  amendment  over  this  period. 

The  Court  did  not  set  a  standard.  Tlie  Senator  from  Indiana  is  en- 
tirely correct.  The  Court  reaffirmed  a  standard  that  has  been  operative 
for  a  very  long  period. 

Let  me  just  finish  the  testimony,  and  I  would  be  happy  to  answer  to 
the  best  of  my  ability  any  of  the  chairman's  questions. 

What  I  am  arguing  for,  if  the  chairman  will  permit  me,  is  a  very 
careful  legislation  of  a  standard. 

As  I  just  said  a  moment  ago,  my  concern  is  that  if  we  choose  a  stand- 
ard, we  better  know  what  it  means.  Otherwise,  the  press  may,  along 
with  everybody  else,  receive  less  protection  than  I  think  the  Senator 
would  want  to  provide. 

(_)nc  of  the  things  that  I  would  observe,  finally,  is  that  legislation 
which  defines  standards  for  all  search  warrants  "could,  and  probably 
would,  have  a,  profound  impact  on  law  enforcement  at  all  levels — Fed- 
eral. State  and  local. 

"We  will  have  toanticipate,  as  rosponsil)le  legislators,  the  application 
of  any  legislation  in  a  wide  variety  of  areas. 

F'or  instance,  will  the  legislation  impede  the  ability  of  law  enforcers 
to  ferret  out  corporate  crimes  when  inculpating  documents  and  records 
are  in  the  possession  of  other  innocent  corporations  with  which  the 
wrongdoer  transacts  business  ? 

A'Miat  will  be  the  impact  of  the  legislation  on  various  State  laws? 

For  example,  the  availability  of  a  subpena  in  my  home  State  of 
Pennsylvania  is  limited.  It  is  my  understanding  that  Pennsylvania 
laM'  enforcers  can  only  secure  a  subpena  if  an  arrest  has  been  made 
and.  second,  if  a  trial  date  has  been  set. 

Thus,  at  least  in  my  State,  law  enforcement  officers  acting  to  protect 
the  public  will  not  be  able  to  secure  a  subpena,  as  would  be  required 
in  some  of  the  legislation,  at  an  early  date  in  an  investigation. 

Tins  could  seriously  impair  their  ability  to  properly  prepare  the 
juiblic's  case  against  the  alleged  wrongdoer. 

^Ir.  Chairman,  the  complexity  of  this  field,  I  submit,  is  unques- 
tionable. 

T  hope  that  my  concerns  and  my  questions  will  aid  the  committee 
iu  its  deliberations. 

The  committee,  I  believe,  is  undertaking  a  very  serious  task:  and 
I  would  expect  this  committee,  as  it  has  so  often  in  the  past,  to  move 
not  only  with  diligence  but  with  prudence. 

I  thank  the  chairman. 

Senator  Bayh.  Thank  you.  Senator  Heinz. 

I  appreciate  the  fact  that  both  you  and  Senator  Dole  have  taken  the 
time  this  morning. 

It  is  a  very  delicate,  yet  critical,  issue  that  we  are  dealing  with 
today.  It  requires,  as  I  think  we  all  have  said,  a  delicate  balance.  On 
one  side,  we  have  no  desire  or  inclination  at  all — I'm  sure  you  don't, 
and  I  certainly  do  not  want  to  tie  the  hands  of  law  enforcement 
nflVinls  whom  we  rely  on  to  protect  us. 

We  are  not  saying  the  police  cannot  liave  the  infonnation,  but  we 
are  saying  that  if  3^011  are  innocent — Avhcther  you  are  powerful  or 
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powerless — you  slioultlu't  h:ivo  :i  knock  on  the  door  in  the  middle  of 
tlie  night.  AVe  need  not  live  under  circumstances  in  which  the  power 
of  the  Government  can  invade  the  home  or  place  of  business  of  an 
innocent  citizen  without  notice. 

I  appreciate  the  reconnuenchition  that  we  be  careful,  and  we  cer- 
tainly intend  to  be. 

Senator  Heinz.  I  would  like  to  make  an  observation  in  response  to 
.something  you  said. 

I  believe  you  said  tliat  right  now  there  can  be  a  knock  on  the  door  in 
tlie  middle  of  the  night.  And  that  implies  that  there  is  no  set  of  stand- 
:ards  for  the  issuance  of  search  warrants.  That  is  not  what  you  said, 
but  I  thinktliatisthe  implication. 

Senator  Bayh.  Then  strike  tiiat  implication  from  the  record,  be- 
. cause  tliat  is  not  what  I  intended. 

Senator  Heinz.  I  know  the  Senator  from  Indiana  knows  what  the 
standards  for  the  issuance  of  search  warrants  are.  They  arc  not  new'. 
They  involve  showings  of  probable  cause. 

Senator  Bayh.  Only  probable  cause  of  the  existence  of  evidence. 
Xot  if  a  person  is  involved  in  crime.  That  is  the  key  question. 

Senator  Heinz.  You  are  right;  a  major  issue  before  us  is  the  need 
to  assert  criminal  activity  by  an  individual  whose  premises  are  to  be 
-searclied.  However,  even  under  the  Stanford  Daily  decision,  tliere  must 
be  a  showing  of  probable  cause  as  to  the  fact  that  there  was  a  criminal 
act.  and  that  the  evidence  is  located  on  the  premises;  and  the  evidence 
must  be  described,  as  tlie  Senator  well  knows,  with  particularity. 

There  is  no  standard — and  in  this  tlie  Senator  is  correct — as  to 
particular  protections  for  the  individual  who  possesses  the  premises 
except  a  standard  of  reasonableness  which  is  sourced  in  the  probable 
cause  requirements  which  do  not  run  specifically  to  the  individual. 

The  courts  over  the  years  have  developed  this  standard. 

I  am  not  saying  that  wdiat  the  Senator  proposes  is  wrong.  I  am 
saying  that  what  the  Senator  proposes  is  far  reaching,  and  that  we 
liad  better  think  it  through. 

Senator  Bayh.  We  all  know  that  if  the  information  is  about  to  be 
•destroyed — and  I  think  most  all  of  us  in  our  legislation  have  put 
that  caveat  in  there — we  must  provide  a  rapid  method  of  obtaining 
the  evidence. 

But  w'e  are  going  to  handle  this  as  carefully  as  we  know  how.  I 
appreciate  the  fact  that  you  gentlemen  are  taking  the  time  and  have 
stimulated  our  thinking  in  this  regard. 

Senator  Dole.  I  would  like  to  add  one  comment. 

I  do  provide  in  the  leoishition  tliat  I  have  introduced  that  a  warrant 
can  be  issued  only  if  there  is  probable  cause  to  believe  the  person  in 
possession,  custody,  or  control  of  the  evidence  to  be  seized  has  com- 
mitted or  is  committing  a  criminal  offense,  or  there  is  reasonable  cause 
to  believe  that  the  giving  of  notice  pursuant  to  subpena  would  lead  to 
the  destruction,  concealment,  or  alteration  of  the  evidence  to  be  seized. 

Tn  addition.  Mr.  Chairman,  T  would  like  to  place  in  the  record  ques- 
tions and  answers  that  I  think  most  people  want  answers  to. 


14 

Senator  Bayh.  I  appreciate  that,  and  they  will  be  included  in  th& 
record. 

[Material  supplied  follows :] 

QUESTIONS   AND   ANSWERS 

Question.  What  are  the  Constitutional  grounds  for  covering  state  ofl3cials  under 
your  Ipgislation? 

Answer.  The  fifth  clause  of  the  14th  Amendment  gives  Congress  the  authority 
to  implement  the  fundamental  guarantees  of  that  Amendment  by  appropriate 
legislation.  Also,  the  4th  Amendment  has  been  incorporated  by  the  14th  which 
extends  Fourth  Amendment  safeguards  as  against  official  state  action.  This 
same  authority  was  used  in  the  Omnibus  Crime  Control  Act  which  extended  elec- 
tronic surveillance  controls  to  state  and  local  police. 

Question.  Why  does  your  bill  extend  beyond  the  press  to  cover  state  officials? 

Answer.  The  fundamental  right  to  be  protected  by  this  legislation  is  the  right 
of  privacy  that  every  individual  enjoys.  4th  Amendment  guarantees  apply  equally 
to  members  of  press  and  those  not  encompassed  by  the  1st  Amendment.  The 
Supreme  Court  did  not  distinguish  between  press  rights  and  other  rights.  I  do 
not  liolieve  Congress  should  create  any  such  dichotomy  either. 

Question.  If  any  interference  results,  it  should  be  minimal  especially  when- 
compared  with  the  importance  of  the  privacy  rights  we  are  protecting.  A  subpoena 
(luces  teritm  is  normally  used  by  law  enforcement  officials  to  have  individuals 
produce  documents.  Obtaining  a  subpoena  is  not  burdensome  and,  in  fact,  requires 
a  lesser  showing  of  probable  cause  than  is  necessary  to  obtain  a  search  warrant. 
Therefore,  this  legislation  should  not  be  a  handicap  to  legitimate  activities  of 
the  police. 

Quest  inn.  Do  you  believe  protection  of  individual  privacy  rights  is  a  sufficient 
.iustification  for  this  pyfension  of  Fourth  Amendment  protections? 

Answer.  The  right  to  individual  privacy  is  so  fundamental  that  invasions  such 
as  occured  in  the  Sltnnford  Dailii  case  must  not  be  permitted.  It  is  not  only  the 
obligation  but  the  duty  of  Congress  to  give  individuals  the  pi-otection  of  their 
homes  and  papers  that  is  justifiably  expected.  Congress  can  not  act  too  quickly 
in  rodressing  this  threat  to  Constitutional  liberties.  I  intend  to  do  everything 
possible  to  ensure  rapid  Congressional   action. 

Senator  Bath.  "\Ve  have  tlie  rather  sio-nificant  honor  and  respon=?i- 
Inlitv  of  Wma;  in  positions  of  some  o-overnmental  power  and  being 
able  to  wield  it.  "We  try  to  do  that  discreetly  and  to  do  it  as  wisely  as 
we  know  how, 

Tt  seems  to  me  that  seldom  have  we  had  an  issue  where  a  question 
of  ijovernmentnl  poAvor  is  so  clearly  drawn. 

T  was  talking  to  nn  Indiana  newspaper  publisher /editor— -one  of  our 
larger  papers— and  he  hazarded  the  assessment  that  in  his  judirment 
he  wondered  whether  this  case  would  have  been  decided  in  this  why  if 
instead  of  beiuir  the  Stfsnford  Daily,  tlie  newspaper  had  been  the  Xew 
York  Times  or  the  "Washinirton  Post. 

T  don't  mean  this  as  a  criticism  of  the  court,  because  they  invited 
the  Copore^s  to  act  in  this  area,  and  we  are  going  to  do  this  as  wisely 
and  as  dispnssionntely  as  we  can. 

But  whether  it  is  a  large  or  a  small  paper  or  whether  it  is  a  rich  or 
a  poor  individual,  it  seems  to  me  we  have  an  opportunity  here  to  see 
tliat  the  relationship  of  that  indiviflual  citizen — powerful  or  power- 
loss — is  based  on  funrlamental  principles  and  the  protection  of  rights. 

T  think  we  can  do  this  in  a  way  that  we  don't  jeopardize  the  impor- 
tant role  that  our  police  and  prosecutors  play  in  protecting^  us  all. 
Avhich  as  you  pointed  out.  Senator  Dole,  is  a  job  which  gets  increas- 
inoly  difficult  every  year. 

T  think  we  have  all  said  this,  and  we  appreciate  the  contribution 
both  of  you  gentlemen  have  made. 


15 

Senator  Scott,  did  you  have  some  words  of  wisdom  for  us  this 
31101  uiug  before  our  colleagues  leave  ? 

Senator  Sco'rr.  I  have  some  words.  Others  may  judge  how  wise 
they  are. 

1  certainly  appreciate  our  two  able  colleagues  being  with  us  and 
sharing  their  thoughts. 

Senator  Dole,  1  read  your  bill  last  night.  It  is  quite  a  short  bill.  On 
section  (a),  I  put  OK  opposite  it.  In  other  words,  I  thought  it  was  a 
good  section. 

I  am  referring  to  S.  3162. 

Then  on  looking  at  the  code,  I  notice  that  is  already  the  law.  So 
your  bill,  section  (a) ,  would  not  change  the  existing  law. 

It  would  provide  that  anyone  who  may  maliciously  and  without 
probable  cause  procure  a  search  warrant — in  a  sense,  that  is  a  niis- 
jiomer;  because  you  cannot  obtain  a  search  warrant  without  probable 
^ause  under  the  Fourth  Amendment. 

But  then  to  say  that  they  would  be  fined  not  more  than  $1,000  and 
imprisoned  for  not  more  than  a  year,  to  me  is  the  heart  of  the 
matter. 

If  somebodj^  maliciously — without  any  sound  foundation  and  with- 
out an}'  probable  cause 

That  is  what  our  Constitution  guarantees  against,  even  without 
the  existing  statute  which  you  would  include  in  your  bill. 

But  then  I  find  difficulty  with  your  section  (b)  : 

"Any  person  acting  under  color  of  law,  without  prior  adversary 
court  proceeding."' 

In  other  words,  you  can't 

Senator  Dole.  I  might  say  that  we  have  revised  that  section.  I  am 
introducing  a  different  bill  today.  Senator  Scott. 

Senator  Scott.  You  are  saying  that  without  notifying  the  potential 
wrongdoer  or  the  person  who  has  within  his  property  or  under  his 
control  some  illegal  item,  you  don't  have  to  notify  him  in  advance 
that  you  are  going  to  get  a  warrant;  is  that  under  your  existing  bill? 

Senator  Dole.  Under  the  revised  legislation  which  will  be  intro- 
duced today,  you  can  only^  have  a  search  warrant  without  prior  notice 
in  two  cases.  That  is  where  you  have  probable  cause  to  believe  that 
somebody  is  committing  or  is  about  to  commit  a  crime. 

Second,  a  search  warrant  would  be  permitted  if  there  was  a  likeli- 
hood that  evidence  sought  b}'  authorities  might  be  destroyed  if  a  notice 
is  given. 

Those  are  the  only  two  exceptions. 

Senator  Scott.  Frankly,  I  did  not  read  the  court  decision  or  the  bill 
that  I  have  before  me,  S.  3162,  until  last  night,  I  spent  about  3  hours 
studying  the  court  decision  and  looking  at  a  few  books  at  the  house. 

It  would  just  seem  to  me  that  this  provision  requiring  adversary 
court  proceedings  would  cause  a  criminal — not  the  person  who  owns  the 
property — to  hide  the  fruits  of  his  crime  on  somebody  else's  property 
and  not  his  own.  Because  nobody  could  get  a  warrant  if  it  was  put  on 
some  Senator's  property — we  all  being  law-abiding  citizens,  of  course. 

They  might  put  it  on  our  property  if  you  couldn't  get  a  court  order 
to  search  that. 

Would  this  not  prevent  a  peace  officer  from  searching  for  weapons,  if 
they  were  stashed  away  on  sombody  else's  property  or  if  there  were 
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il]eo;al  (lniof?=  on  somebody  else's  property,  unless  there  was  probable 
cause  for  believing  that  the  person  in  possession  was  a  party  to  the- 
illegality. 

This  is  something  that  concerns  me, 

T  read  the  court  opinion.  I  realize  the  media  is  upset  about  this,  but 
we  have  to  act  in  the  public  interest — not  necessarily  in  the  media's 
interest. 

There  may  be  times  when  the  public  interest  is  contrary  to  that  of 
our  friends  in  the  media, 

I  read  in  Law  "Week  at  pages  45  and  49  of  the  decision  of  the  court,, 
as  follows : 

As  the  District  Court  understands  it,  denying  third  party  search  warrants 
would  not  have  substantial  adverse  effects  on  criminal  investigations ;  because 
the  nonsuspect  third  party,  once  served  with  a  subpena,  will  preserve  the  evi- 
dence and  ultimately  and  lawfully  respond. 

The  Supreme  Court  disagrees  with  this. 

Tlie  difficulty  with  this  assumption  is  that  search  warrants  are  often  em- 
ployed early  in  an  investigation — perhaps  before  the  identity  of  any  likely  crim- 
inal  and  certainly   before  all  the  perpetrators  are.  or  could  be.   known. 

Tlie  seemingly  blameless  third  party  in  possession  of  the  fruits  of  evidence 
may  not  be  innocent  at  all.  And  if  he  is.  he  may  nevertheless  be  so-related  to  or 
so  sympathetic  with  the  culpable  that  he  cannot  be  relied  upon  to  retain  and 
preserve  the  article  that  may  implicate  his  friends.  Or  at  least  not  to  notify 
those  who  would  be  damaged  by  the  evidence  that  the  authorities  are  aware  of' 
its  location. 

In  any  event,  it  is  likely  that  the  real  culprits  will  have  access  to  the  prop- 
erty :  and  that  the  delay  involved  in  employing  th  subpena  duces  tecum  offer- 
ing, as  it  does,  the  opportunity  to  litigate  its  validity  could  easily  result  in  the- 
disappearance  of  the  evidence  whatever  the  good  faith  of  the  third  party. 

To  me.  such  warrants  serve  a  veiy  useful  purpose.  T  don't  believe- 
subpenas  are  a  substitute.  Seai'ch  warrants  are  only  obtained  when 
yon  have  n  court  determine  prol)able  cause. 

It  may  he  a  magistrate,  and  it  may  be  a  court  at  the  lowest  level  of 
the  hierarchy.  Rut  you  do  have  a  hearing.  Under  oath,  you  have  to- 
establish  probable  cause. 

To  me.  this  is  something  that  is  more  difficult  to  obtain  than  a  sub- 
pena. You  can  get  a  subpena  from  a  clerk  of  the  court.  A  prosecuting 
attorney  can  issue  a  subpena.  But  on  a  search  warrant,  you  have  to  get 
a  court  to  do  that. 

I  have  very  definite  reservations  about  this.  The  old  cliche  about 
hard  cases  making  bad  law — I  believe  we  ought  to  think  on  this  a  bit. 

Having  said  that — and  I  know  you  are  the  witnesses,  and  I  am  one 
of  the  members  of  the  subcommittee — but  Ave  appreciate  your  being 
here. 

T  did  want  to  express  mv  initial  concern.  Certainly  I  knoAv  that  the- 
chairman  and  mvself  and  other  members  of  the  subcommittee  will 
look  verA'  carefullv  at  this  matter. 

Senator  Dole.  Just  let  me  state,  again.  Senator  Scott,  that  insofar 
as  the  adversary  heaiing  i-  concei-ned.  T  think  we  mav  have  reachf»d 
the  same  conchision.  AVe  have  revised  the  legislation.  1  hope  you  will 
have  a  chance  to  look  at  that. 

Senator  Scott.  T  certainly  will. 

Senator  Dot.e.  T  appreciate  very  much  the  opportunity  to  express-^ 
my  views. 
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Senator  Bayii.  We  will  have  a  chance  to  work  out  some  of  the  de- 
tails, but  I  want  to  come  back  to  emphasizing  the  concern  I  have  when- 
we  are  talking  al)Out  innocent  people. 

Whether  we  go  the  warrant  or  the  subpena  route,  we  will  have  a 
chance  to  discuss  that  with  constitutional  scholars  and  the  people  in 
the  law  enforcement  area. 

Senator  Scott.  Ah  the  court  pointed  out,  sometimes  you  don't  know 
who  the  innocent  party  is. 

Senator  Bayii.  In  this  particular  case,  they  know  that  the  Stanford 
Daily  was  not  guilty  of  any  crime. 

If  they  had  reason  to  ])elievo  there  was  involvement  on  the  part  of 
the  newspaper  or  the  individual  being  searched,  then  you  have  another 
question. 

You  are  talking  about  an  individual  about  which  there  is  no  question 
of  his  innocence.  If  we  put  the  heat  of  tlie  Government  on  these  indi- 
viduals, then  I  think  we  are  coming  very  close  to  a  state  that  I  don't 
think  we  want  to  exist  in  our  society. 

Senator  Heinz.  I  have  one  last  thought  if  I  might,  ]\Ir.  Chairman.. 

I  do  recognize  that  the  chairman  and  Senator  Dole  address  with 
their  legislation  a  ver\'  important  issue. 

One  of  the  things  that  I  hope  the  connnittee  will  be  able  to  develop^ 
on  the  record,  as  a  help  to  us  all,  is  the  evidence  of  abuses  of  search 
warrants,  to  the  extent  that  abuses  exist. 

It  seems  to  me  that  if  the  committee  is  going  to  legislate,  it  should 
act  fully  aware  of  the  need  to  curtail  present  and  past  abuses  of  the 
law. 

I  hopa  the  witnesses  who  come  before  the  committee  can  define  what 
really  has  been  happening  under  the  present  rule,  which  I  think  the 
Supreme  Court  simply  affirmed. 

I  am  convinced  that  in  the  Stanford  Daily  case  there  was  an  abuse, 
a  genuine  first  amendment  conflict,  and  that  that  in  and  of  itself  justi- 
fies going  at  least  as  far  as  legislation  to  give  the  press  its  due  protec- 
tion, a  protection  insured  by  the  first  amendment. 

It  is  in  the  other  areas  that  I  hope  the  committee  will  also  work  with 
equal  care. 

Senator  Scott.  Again,  I  would  echo  tlie  chairman's  views.  We  appre- 
ciate both  of  you  gentlemen  coming  here. 

Senator  Dole,  I  have  not  seen  your  revised  Inll ;  but  the  initial  bill 
does  not  mention  the  press.  It  is  a  very  broad  bill  that  would  go  further 
tljan  the  press. 

Senator  Dole.  It  addresses  all  fourth  amendment  issues. 

Senator  Scott.  I  want  to  thank  you  gentlemen  for  being  with  us. 

Senator  Bayh.  Our  next  witnesses  are  Congressman  Drinan,  Con- 
gressman Jacobs,  and  Congressman  Quayle. 

Gentlemen,  we  appreciate  you  being  here.  We  will  proceed  with 
Congressman  Drinan. 

[The  bill  introduced  by  Senator  Heinz  follows :] 

[S.  3225,  95th  Cong.,  2d  sess.] 
A  BILL  To  secure  and  protect  the  freedom  of  the  press,  and  for  other  purposes 

Be  it  enacted  bit  the  Senate  and  Honsr  of  Reprcsenfatire.<i  of  the  Tniled  Sfafrx- 
of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the  "Freedom! 
of  the  Press  Act  of  1978". 
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Sec.  2.  The  Civil  Rights  Act  of  1964  is  amended  by  adding  at  the  end  thereof 
rthe  following  new  title  : 

'TITLE  XII— SEARCH  AND  SEIZURE 

"Sec.  1201.  (a)  It  shall  be  unlawful  for  any  person  acting  under  color  of  law 
to  search  any  place  or  seize  any  thing  in  the  possession,  custody,  or  control  of  any 
reporter  or  news  organization  Tinless  such  search  or  seizure  is  conducted  pursuant 
to  a  warrant  issued  by  a  magistrate  or  other  authorized  judicial  officer  upon 
probal)le  cause  that  such  reporter  or  news  organization  has  committed  or  is  com- 
mitting a  criminal  offense. 

"(b)  For  the  purposes  of  this  section — 

"(1)  'reporter'  means  a  person  regularly  engaged  in  the  business  of  collect- 
ing or  writing  news  for  publication,  or  presentation  to  the  public,  through  a 
news  organization :  and 

"(2)  'news  organization'  means — 

"(A)    an  individual,   partnership,  corporation,   or  other  association 
regularly  engaged  in  the  business  of — 

"(i)  publishing  a  newspaper  or  other  periodical  which  reports 
news  events  which  is  issued  at  regular  intervals  and  has  a  general 
circulation ; 

"(ii)  providing  newsreels  or  other  motion  picture  news  for  public 
showing ;  or 

"(iii)  broadcasting  news  to  the  public  by  wire,  radio^  television,  or 
facsimile ;  and 
"(B)  a  press  association  or  other  association  of  individuals,  partner- 
ships, corporations,  or  other  associations  described  in  (2)  (A)  (i),  (ii), 
or  (iii)  of  this  subsection  engaged  in  gathering  news  and  disseminating 
it  to  its  members  for  publication. 
"Sec.  1202.   (a)   Any  person  aggrieved  by  a  violation  of  this  title  may  com- 
inence  a  civil  action  in  an  appropriate  United  States  district  court  or  State  court 
at  any  time  not  later  than  three  years  after  the  alleged  violation  occurred,  or  one 
year  after  the  discovery  of  such  alleged  violation,  whichever  is  later. 

"(b)  In  any  civil  action  brought  under  this  section,  the  court,  if  it  finds  a 
violation  of  this  title,  shall  award  such  relief  as  may  be  appropriate,  including 
general  damages,  equitable  or  declaratory  relief,  and  punitive  damages  not  to 
exceed  $10,000  for  each  willful  violation. 

"(c)  In  any  civil  action  brought  under  this  section,  the  court  may  allow  the 
prevailing  party  (other  than  the  United  States,  or  nny  agency,  officer,  or  employee 
thereof)  reasonable  attorney  fees  as  part  of  the  costs. 

''Sec.  120,3.  Any  person  acting  under  color  of  law  who  willfully  violates  this 
title  shall  be  fined  not  more  than  $10,000.". 

TESTIMONY  OF  HON.  EOBERT  T.  DRINAN,  A  U.S.  HEPRESENTATIVE 
IN  CONGRESS  FHOM  THE  STATE  OF  MASSACHUSETTS 

^Iv.  Dhixax.  Tlinnk  yon,  Mr.  Cliairman,  Senator  Scott,  and  mem- 
bers of  tlie  subcommittee. 

I  know  that  I  speak  for  my  colleac^ies  wlien  T  say  that  "we  appre- 
ciate tlie  opportnnitv  to  be  here  and  to  talk  abont  the  call  for  correc- 
tive legislation  which  has  arisen  from  the  case  of  Zurcher  v.  Stanford 
Doily. 

That  now-famons  holdinir  has  sanctioned  the  nse  of  search  warrants 
to  obtain  alloiredly  incriminatinir  evidence  in  the  possession  of  the  news 
media  without  reqnirino-  a  showin*!  of  probable  cause  that  the  reporter 
has  committed,  or  is  committincr,  a  criminal  offense. 

The  scope  of  the  rulinof,  ^h\  Chairman,  extends  beyond  the  press 
because  the  rnlimr  applies  to  all  persons  who  are  suspected  of  pos- 
sessinjr  evidence  of  a  crime,  even  thouoh  they  mav  be  totally  innocent 
of  any  Avrongdoing. 
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The  decision  in  Stanford  Dally  presents  not  only  a  serious  threat  to- 
the  freedom  of  the  press,  whicli  was  directly  involved  in  the  case,  but 
also  to  the  rights  of  privacy  of  others  who  may  come  within  its  sweep. 

Mr.  Chairman,  what  is  involved  in  this  case  is  more  than  the  holding: 
in  Stanford  Dally. 

These  cases,  which  in  my  full  statement  I  refer  to,  indicate  a  trend  in 
the  Supreme  Court  to  erode  the  protections  of  the  fourth  amendment 
and  the  fifth  amendment — guarantees  which  the  court  in  its  earlier  his- 
tory enforced  very  strictly. 

Corrective  legislation  would  modify  not  only  the  Stanford  Dally 
decision  but  those  whicli  antedate  it  by  at  least  10  j'cars. 

It  seems  to  me  that  now  is  the  time  to  put  a  stop  to  the  erosion  of 
fundamental  rights  secured  by  the  fourth  amendment  to  the- 
Constitution. 

The  task  before  this  subcommittee,  Mr.  Chairman,  is  twofold. 

One  is  to  determine  whether  law  enforcement  authorities  have  in 
the  past,  or  are  likely  in  the  future,  to  abuse  the  privilege  of  using; 
warrants  to  gather  evidence  of  a  crime ;  and 

Two,  to  determine  if,  in  the  light  of  such  threats,  remedial  legisla- 
tion at  the  Federal  level  is  needed. 

Let  me  speak  first  about  abuse. 

In  the  Stanford  Dally  decision,  Justice  White  had  these  words : 

The  fact  is  that  respondents  and  amici  have  pointed  to  only  a  very  few 
instances  in  the  entire  United  States  since  1971  involving  the  issuance  of  war- 
rants for  searching  newspaper  premises.  This  reality  hardly  suggests  abuse. 
And,  if  abuse  occurs,  there  will  be  time  enough  to  deal  with  it. 

Several  responses  may  be  made  to  this  comment  by  Justice  White^ 

The  absence  of  recorded  instances  of  abuse  may  mean  several  things. 
It  could  suggest,  as  Justice  "\^Tiite  states,  that  no  abuse  has  in  fact 
occurred.  But  it  could  also  mean  that  newspapers  have  been  voluntar- 
ily complying  with  police  requests  to  avoid  the  indiscriminate  searches 
and  seizures  which  accompany  a  warrant. 

Finally,  that  statement  could  also  mean  that  prior  to  this  decision 
in  the  Stanford  Dally  case — and  I  think  this  is  a  most  important 
point — the  police  did  not  believe  that  they  had  the  authority  to  issue 
warrants  to  secure  allegedly  incriminating  evidence  from  the  offices 
of  newspapers.  And  in  the  absence  of  a  perceived  authority,  abuse  is 
unlikely  to  occur.  But  now  that  the  police  have  such  power,  we  may 
anticipate  that  it  will,  in  fact,  be  used. 

When  news  reporters  are  investigating  serious  allegations  of  official 
corruption,  especially  when  tliey  may  involve  police  officials,  it  is  not 
unthinkable  that  such  officials  would  seek  a  warrant  for  the 
incriminating  evidence  gathered  by  the  press  so  as  to  disrupt  the 
investigation. 

The  attractiveness  of  the  warrant  approach  is  tliat  the  offending 
officials  who  are  under  investigation  can  iustifv  the  hitrusion  bv  assert- 
ing  then-  interest  in  enforcing  the  law  against  all  and  defend  the 
search  and  seizure  on  law  enforcement  grounds. 

What  better  way,  Mr.  Chairman,  is  there  to  sidetrack  a  news  media 
investigation  than  for  public  officials  to  seize  the  evidence  from  the- 
news  offices  in  the  name  of  rooting  out  corruption. 
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To  tliGse  apprehensions,  which  I  mentioned,  Justice  White  responded 
in  these  words : 

The  hazards  of  such  warrants  can  be  avoided  by  a  neutral  magistrate  carry- 
in?  out  his  responsibilities  under  the  fourth  amendment,  for  he  has  ample  tools 
at  his  disposal  to  confine  warrants  to  search  within  reasonable  limits. 

That  assurance  prompted  a  man  whom  I  don't  quote  very  often,  Mr. 
James  Kilpatrick,  to  observe  the  followin<^ 

Senator  Bayii,  Father  Drinan,  I  feel  that  you  should  be  forewarned 
that  the  distinguished  journalist  to  whom  you  referred  is  peering 
over  your  shoulder  at  this  particular  moment. 

[Laugliter.] 

Mr.  Drixax.  I  am  very  happy  to  quote  him :  "His  Eminence — Justice 
"White — perhaps  was  born  yesterday." 

It  is  well  known  and  studies  have  confirmed  that  magistrates  do  not 
refuse  many  reque-ts  for  warrants.  According  to  the  reports  of  the 
Administrative  Office  of  tlie  U.S.  Courts,  judges  refuse  to  approve 
warrants  for  electronic  surveillance  in  very,  very  few  cases.  Since  the 
enactment  of  the  wiretap  statute  in  1968,  10  years  ago,  only  a  hand- 
ful of  requests  have  been  denied  during  that  decade. 

Tlie  tendency  to  approve  such  requests  is  even  greater  at  the  local 
level  when  the  local  magistrate  is  a  political  crony  of  the  local  officials, 
liideed,  the  magistrate  in  many  cases  may  be  one  of  the  appointees  of 
the  public  officials  involved.  But  even  if  the  magistrate  adlieres  strictly 
to  the  requirements  of  the  fourth  amendment  in  issuing  the  warrant, 
there  is  no  assurance  that  the  police  will  be  so  scrupulous  in  executing 
it.  (^nce  the  police  are  on  the  ]>remises,  they  will — in  the  words  of  the 
Tower  court  in  the  Stanford  decision — "be  in  a  position  to  see  notes 
and  photographs  not  even  mentioned  in  the  warrant." 

Just  as  the  warrant  technique  renders  vulnerable  to  an  indisci-imi- 
nate  search  the  pi-emises  of  the  news  organization  or  the  residence  of 
the  reporter,  it  also  exposes  to  indiscriminate  seizure  any  materials 
which  the  police  may  examine.  Wiat  will  prevent  the  police  from 
nccidentallv  or  deliberately  removing  from  the  premises  documents, 
notes,  or  other  papers  not  covered  by  the  warrant  ? 

Newsrooms  are  not  Tioted  for  their  pristine  organization.  Tn  classic 
understatement,  the  district  court  in  the  Sfavford  Daily  case,  after 
reading  the  plaintiffs'  affidavits,  observed:  "Newspaper  offices  are 
much  more  disorganized  than,  say,  the  avei-ajre  law  office."  [Laughter.] 

In  executing  any  warrant,  the  police  will  thus  have  access  to  more 
materials  than  are  listed  in  the  warrant.  The  potential  for  abuse  and 
iinlaAvful  seizure  is  fantastic,  and  it  seems  to  me  that  the  Congress 
sho'ild  move  in  that  area. 

Finally,  it  mav  be  that  the  Supreme  Court  in  the  Stanford  Daily 
case  was  not  fully  aware  of  all  the  instances  of  past  abuse. 

What  should  be  the  nature  of  the  i-emedial  legislation  ? 

The  second  maior  issue  confronting  the  subcommittee  is  whether, 
in  view  of  past  abuses  or  potential  future  abuses,  remedial  legislation 
is  needed  at  the  Federal  level.  In  my  judgment.  Congress  must  act  to 
protect  the  news  media  from  the  real  threat  posed  by  the  Stanford 
/>///7// decision. 

In  considering  the  scope  of  corrective  action,  this  subcommittee  will 
need  to  examine  the  coverage  of  the  proposed  legislation. 
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Let  me  speak  first  about  tlie  coverage,  and  let  me  just  telescope  this 
^5art  of  my  testimony. 

I  think'it  is  very  firmly  established  that  we  at  the  congressional  level 
can  in  fact  enact  a  Federal  law  that  will  reach  the  premises  of  all 
news  disseminators. 

Now  let  me  speak  about  other  issues  that  have  to  be  taken  up. 

In  addition  to  the  coverage  of  the  bill  that  I  have  filed,  I  ui-ge  this 
subcommittee  to  include  the  following  additional  elements  in  any 
bill  it  reports : 

One,  require  a  prior  advei'sary,  judicial  proceeding  before  any  per- 
son acting  under  color  of  law  may  gain  access  to  allegedly  incriminat- 
ing evidence  in  the  ])ossession  of  one  not  accused  of  crime. 

Two,  permit  an  ex  parte  warrant  to  issue  only  upon  proba])le  cause 
that  the  possessor  of  the  evidence  has  connnitted,  or  is  committing,  a 
crime. 

Three,  provide  for  adequate  civil  and  criminal  remedies  to  deter  and 
correct  any  violation  of  the  statute. 

Four,  authorize  the  award  of  attorney  fees  to  the  prevailing  party 
otlier  than  the  Government. 

Let  me  just  mention  some  exceptions  and  then,  Mr.  Chairman,  I  will 
defer  to  my  colleagues. 

It  has  also  been  suggested  that  remedial  legislation  should  allow  law 
■enforcement  officials  to  use  ex  parte  warrants  to  obtain  evidence  when 
they  have  reason  to  believe  it  will  be  destroyed.  Both  the  chairman's 
bill  and  Senator  Dole's  bill  would  permit  such  an  exception. 

As  a  general  rule,  in  this  very  sensitive  area  of  fourth  amendment 
rights.  I  have  the  strongest  reservations  about  allowing  too  many  ex- 
ceptions. Before  long,  an  unsympathetic  judiciary  will  construe  the 
exceptions  to  become  the  rule. 

Second.  I  have  been  advised  that  destruction  or  concealment  of 
evidence  is  a  crime  in  most,  if  not  all.  jurisdictions  in  the  United 
States.  The  Library  of  Congress  has  furnished  me  with  information 
about  relevant  decisional  and  statutory  law  which  so  indicates. 

Such  jurisdictions,  including  the  United  States  itself,  treat  such 
matters  either  as  an  obstruction  of  justice,  accessories  after  the  fact, 
'Or  expressly  make  such  conduct  illegal. 

I  should  note  too  that  many  jurisdictions  have  misprision  of  felony 
statutes  which  would,  in  many  cases,  cover  the  ]-)ersons  who  have  pos- 
session of  incriminating  evidence  and  do  not  bring  it  to  the  attention 
■of  the  proper  authorities.  If  destruction  or  concealment  of  evidence  is 
a  crime,  then  an  express  exception  allowing  warrants  to  issue  for  its 
seizure  would,  of  course,  be  unnecessary.  The  general  exception  allow- 
ing warrants  directed  at  persons  engaging  in  criminal  activity  would 
be  sufficient. 

Third,  whether  destruction  or  concealment  of  evidence  is  a  crime 
or  not,  I  have  no  reason  to  believe  that  news  persons  have  any  greater 
disposition  to  destroy  or  conceal  evidence  than  any  other  person  in 
society.  I  am  certain  that  upon  receiving  a  reasonable  request  from 
the  police,  news  reporters  woidd  cooperate  by  furnishing  whatever 
evidence  of  crime  they  have  which  is  not  inconsistent  with  their  news 
reporting  responsibilities  and  with  their  professional  ethics. 

Deputy  Attorney  General  Civiletti  recently  noted  the  success  of 
the  Department  of  Justice  in  obtaining  evidence  by  this  voluntary 
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approacli.  If  compulsion  is  needed,  the  ordinary  civil  process,  such  as^ 
a  subpona,  is  quite  adequate  to  protect  the  interest  of  law  enforcement 
officers  in  obtainin<:;  evidence  of  crime. 

The  advantages  of  the  adversary  proceeding  are,  I  think,  well- 
known. 

In  closing,  let  mo  just  emphasize  the  significant  practical  differences 
between  the  use  of  a  warrant  to  obtain  evidence  and  the  use  of  other 
civil  process,  such  as  a  subpena,  after  an  adversary  proceeding. 

The  warrant  will  issue  ex  parte,  based  solely  on  the  information 
presented  by  the  law  enforcement  officials. 

Although  some  jurisdictions  require  that  it  be  executed  only  in  the 
daytime,  many  States  allow  it  to  be  served  at  night  or  anytime. 

While  police  are  generally  required  to  knock  and  announce  their 
intentions  before  entering  the  premises,  forced  entries  which  follow 
quickly  upon  such  announcement,  are  very  common  and  are,  in  fact,, 
authorized. 

In  addition,  if  the  police  are  aware  that  no  one  is  present  on  the' 
premises,  they  are  not  even  required  to  knock  and  announce  their  pur- 
pose in  beiiig  there. 

Thus,  the  police  could  execute  a  search  warrant  without  the  occu- 
pants of  the  premises  ever  knowing  that  they  were  there. 

In  sharp  contrast,  ^Mr.  Chairman,  the  protections  which  are  markedly 
absent  from  tlie  warrant  procedure  are  pi-esent  if  the  police  are  required 
to  use  civil  process  after  an  adversarial  hearing. 

The  possessor  of  the  evidence  is  first  given  notice  and  an  oppor- 
tunity to  be  heard. 

Second,  if  the  court  orders  the  evidence  produced,  it  will  require' 
the  person  in  possession  to  deliver  the  evidence  to  the  police.  Xo  intru- 
sive search  will  be  authorized. 

Third,  the  contempt  power,  after  notice  and  a  hearing,  is  available 
to  enforce  tlie  coui't  order  if  the  person  should  fail  to  comply. 

Thus,  all  the  procedural  safeguards  which  surroimd  the  u>e  of" 
ordinary  civil  process  would  be  available  if  this  path  is  chosen,  while 
most  of  those  protections  would  be  simply  absent  if  the  police  are 
allowed  to  routinely  to  use  warrants. 

In  final  conclusion.  Mr.  Chairman.  I  underscore  the  importance  of 
enactino;-  legislation  to  ])rotect  the  gatheriujT  and  disseminntion  of  the 
news.  Throughout  our  history,  the  press  has  played  a  vital  role  in 
mnintainin.*xthe  integritv  of  our  democrntic  institutions. 

During  those  times  of  its  greatest  contribution,  the  press  has  expo=;ed 
cori'uption,  disclosed  improprieties  by  high  ranking  officials,  and  re- 
vealed the  undue  influence  of  special  interests  on  the  processes  of 
gOA'ernment. 

In  pui'suinir  that  noble  role,  the  pros?  needs  a  great  deal  of  breath- 
ing s))ace  to  investigate  and  ferret  out  the  impropei-  conduct.  The  de- 
cision in  the  Stanford  Dnih/  case  would  jeopardize  the  precarious 
position  of  the  press  in  achicA-inff  these  goals. 

The  sweep  of  the  Court's  o]:)inio]"i  would  allow  the  police  to  seni'ch 
the  premises  of  a  newspaper  and  seize  whatever  documents  they 
thought  within  the  scope  of  the  warrant.  In  such  instances,  the  war- 
rant will  provide  very  little  protection  against  abuses,  even  though 
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the  newspaper  could  ultimately  force  the  return  of  unlawfully  ob- 
tained materials. 

Because  contidential  sources  and  deadlines  play  such  a  critical  role 
in  a  news  operation,  the  seizure  by  the  police  of  such  documents  could 
strike  a  fatal  blow  to  the  reporting  and  disclosure  of  a  particularly 
devastating  story.  These  practical  eiiects  led  my  favorite  journalist, 
]Mr.  James  J.  Kilpatrick,  to  observe  that  the  8ux)reme  Court  decision 
displayed  "an  astonishing  ignorance  of  the  real-world  nature  of  the 
news-gathering  process."  The  task  of  the  Congress  is  to  recognize  these 
realities  and  enact  a  law  ade<.iuate  to  protect  against  them. 

Mr.  Chairman,  1  coimnond  you  and  the  subcommittee.  1  know  that 
you  will  move  quickly  on  these  bills,  so  that  we  will  have  sound  legis- 
hition  by  the  conclusion  of  the  95th  Congress. 

1  thank  you  very  much. 

Senator  liAvii.  I'our  entire  statement  will  be  included  in  the  record. 

Senator  Scott '^ 

Senator  Sco'rr.  I  would  like  to  just  pose  one  question  of  Father 
Drinan. 

As  1  understood  you,  Congressman,  you  were  indicating  that  war- 
rants were  routinely  issued. 

If  that  is  true,  it  is  contrary  to  the  fourth  amendment  of  the 
Constitution. 

1  realize  you  have  been  dean  of  a  law  school  and  are  very  familiar 
with  this. 

Xo  warant  shall  issue  but  upon  probable  cause,  supported  by  oath 
or  affirmation,  and  particularly  describing  the  x^lace  to  be  searched 
and  the  persons  to  be  seized. 

As  I  understand  it,  when  someone  executing  a  warrant  goes  beyond 
the  scope  of  the  warrant,  they  they  are  liable  for  the  actions  that  they 
take.  So  we  actually  have  something  on  the  books. 

As  far  as  the  law  is  concerned,  it  is  in  our  basic  law — the  Consti- 
tution— that  you  have  to  particularly  describe  the  thing  that  you  are 
looking  for,  and  the  probable  cause  has  to  be  established  to  the  satis- 
faction of  tlie  court,  it  is  under  oatli  that  a  person  obtains  a  warrant. 

On  the  other  hand,  a  subpena  is  something  that  can  perhaps  rou- 
tinely be  obtamed. 

Mr.  Drinax.  Senator  Scott,  I  think  there  are  two  answei^  to  that. 

One,  the  judges  are  careless.  Two,  the  inherent  nature  of  tliis 
process  makes  it  defective.  And  it  may  well  be  an  abuse  of  the  fourth 
amendment. 

In  the  last  10  years  at  least,  the  Supreme  Court  has  eroded  the 
fourth  amendment  in  very  serious  ways.  There  is  a  whole  body  of 
scholarship  indicating  that  they  have  misconceived  the  nature  of  the 
two  separate  clauses  of  the  fourth  amendment. 

You  make  a  veiy  good  point. 

The  record,  as  i  suggested  in  my  testimony,  is  that  at  the  Federal 
level,  and  even  more  at  the  local  level,  the  magistrates  are  issuing  war- 
rants rather  routinely. 

Senator  Scorr.  Perhaps  you  and  I  could  work  together  m  getting  a 
■constitutional  amendment  so  that  the  courts  would  have  to  account 
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for  their  stewardship  and  have  them  nominated  every  10  yeare  and  be 
subject  to  reappointment,  rather  than  this  lifetime  tenure. 

The  jud<^es  are  tlie  ones  who  are  perhaps  the  culprits. 

[The  prepared  statement  of  Eepresentative  Drinan  follows:] 

Prepaeed  Statement  of  REPRESENTATrvE  Robert  F.  DraxAX 

Mr.  Chairman  and  members  of  the  subcommittee.  I  appreciate  your  land  invi 
tation  to  api)ear  today  to  discuss  a  matter  of  utmost  importance  in  the  relation- 
ship between  constitutional  rights  and  the  interests  of  law  enfoi-cement.  On  May 
31.  the  Supreme  Court  seriously  disturbed  the  delicate  balance  V)etween  those  com- 
peting concerns.  These  hearings  seek  to  explore  the  extent  to  which  Congress 
should  restore  the  proper  equipoise. 

The  call  for  corrective  legislation  has  arisen  because  of  the  Court's  decision  in 
Zurcher  v.  Stanford  Daily.  The  now  famous  holding  in  that  case  sanctioned  the 
use  of  search  warrants  to  obtain  allegedly  incriminating  evidence  in  the  possession 
of  the  news  media  without  requiring  a  showing  of  prolial)le  cause  that  th^  re- 
porter has  committed  or  is  committing  a  criminal  offense.  The  scope  of  the  ruling. 
of  course,  extends  beyond  its  application  to  print  or  broadcast  media.  It  applies 
to  all  persons  who  are  suspected  of  prossessing  evidence  of  crime  even  though 
they  may  be  totally  innocent  of  any  wrong-doing. 

The  decision  in  Stanford  DaUy  presents  not  only  a  serious  threat  to  tlie  freedom 
of  the  press,  which  was  directly  involved  in  the  case,  but  also  to  the  right  of 
privacy  of  others  who  may  come  within  its  sweep.  Consequently  the  Chairman  and 
Senator  Dole  are  to  be  complimented  for  their  bills  which  would  prohibit  the 
use  of  ex  parte  warrants  across  the  lio.nrd  in  a  wide  variety  of  circumstances. 

Before  examining  the  scope  of  remedial  legislation,  it  should  l>e  noted  that  the 
judgment  in  Standford  Daily  was  foreshadowed  by  earlier  decisions  of  the  >^u- 
preme  Court.  In  Schmerher  v.  California,  384  IT.S.  757  (1966),  the  Court  held 
that  the  Fifth  Amendment  privilege  against  self-incrimination  extended  only  to 
evidence  of  a  "testimonial"  or  ••communicative"  nature,  permitting  the  police  to 
extract  a  blood  sample  from  a  defendant  to  determine  the  state  of  intoxication. 
The  Court  extended  that  ruling  to  include  so-cniled  •'mere  evidence"  of  crime 
even  when  it  is  located  on  the  premises  of  the  accused.  Warden  v.  Tlaydcv.  .'>s7 
U.S.  294  (1067).  After  Schmerber  and  Haydcn,  the  only  remaining  question  was 
whether  their  holding  would  be  applied  to  third  parties  who  have  evidence  of 
crime.  The  Court  answered  that  question  affirmatively  in  the  Stanford  Daily 
case. 

What  is  involved  here  is  more  than  the  holding  in  Stanford  Daily.  The  cases 
to  which  I  referred  indicate  a  trend  in  the  Supreme  Court  to  erode  the  protec- 
tions of  the  Fourth  and  Fifth  Amendments,  guarantees  which  the  Court  in  its 
earlier  history  enforced  quite  strictly.  Corrective  legislation,  pending  before  this 
Subcommittee,  would  modify  not  only  the  Stanford  Daily  decision,  but  those 
which  antedate  it  by  at  least  10  years.  Now  is  the  time  to  put  a  stop  to  the  erosion 
of  fundamental  rights  secured  by  the  amendments  to  our  Constitution. 

A.    THREAT   OF   'WARRANT   PROCEDURE 

The  task  before  this  Subcommittee  is  two-fold:  (1)  to  determine  whether  law 
enforcement  authorities  have  in  the  past  or  are  likely  in  the  future  to  abuse  the 
privilege  of  using  warrants  to  gather  evidence  of  crime ;  and  (2)  to  determine  if. 
in  light  of  .such  threats,  remedial  legislation  at  the  Federal  level  is  needed.  Let  me 
first  address  the  question  of  abuse. 

In  the  Stanford  Daily  decision,  .lustice  White  noted  :  "The  fact  is  that  respnnc- 
ents  and  amici  have  pointed  to  only  a  very  few  instances  in  the  entire  United 
States  since  1971  involving  the  issuance  of  warrants  for  searching  newspaper 
premises.  This  reality  hardly  suggests  abuse;  and  if  abuse  occurs,  there  will  be 
time  enough  to  deal  with  it."  Several  responses  may  be  made  to  Justice  White's 
comment.  The  absence  of  recorded  instances  of  abuse  may  mean  several  things. 
It  could  suggest,  as  .Justice  White  states,  tliat  no  abuse  has  in  fact  occurred.  It 
could  also  mean  that  newspapers  have  been  voluntanly  complying  with  police 
requests  to  avoid  the  indiscriminate  searches  and  .seizui-es  which  accompany  a 
AA-arrant. 

Finnlly,  it  could  also  mean  that,  prior  to  the  decision  in  the  Stanford  Daily 
case,  the  police  did  not  believe  they  had  the  authority  to  use  warrants  to  secure 
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alleged  iucriuiinating  evidence  from  the  offices  of  newspaiiers.  In  the  absence  of 
a  perceived  authority,  abuse  is  inilikely  to  occur.  Now  that  the  police  have  such 
power,  we  may  anticipate  that  it  will  be  used. 

When  news  reporters  are  investigating  serious  allegations  of  official  corrup- 
tion, for  example,  especially  when  they  nmy  involve  police  officials,  it  is  not  un- 
thinkable that  they  would  seek  a  warrant  for  the  incriminating  evidence  gatheretl 
by  the  press  so  as  to  disrupt  the  investigation.  And  the  -beauty"  of  the  warrant 
approach  is  that  the  offending  officials,  who  are  under  investigation,  can  justify 
the  intrusion  by  asserting  their  interest  in  enforcing  the  law  against  all.  and 
defend  the  .search  and  seizure  on  law  enforcement  grounds.  What  better  way  is 
there  to  sidetrack  a  news  media  investigation  than  for  public  officials  to  seize 
tlie  evidence  from  the  news  offices  in  the  name  of  rooting  out  corruption. 

To  these  apprehensions,  Justice  Wliite  responded  that  the  "hazards  of  such 
warrants  can  he  avoided  by  a  neutral  magistrate  carrying  out  his  re.sponsibilities 
under  the  Fourth  Amendment,  for  he  has  ample  tools  at  his  disposal  to  confiue 
warrants  to  search  within  rea.sonable  linnts."  That  assurance  prompted  James 
Kilpatrick  to  observe:  "His  Eminence  (Justice  White)  perhaps  was  born  yes- 
terday.'' 

It  is  w^ell  known,  and  studies  have  confirmed,  that  magistrates  do  not  refuse 
many  requests  for  warrants.  According  to  the  reports  of  the  Administrative 
Office  of  the  U.S.  Courts,  judges  refu.se  to  approve  warrants  for  electronic  sur- 
veillance in  very  few  cases.  Since  the  enactment  of  the  wiretap  statute  in  1968, 
ojdy  a  handful  of  requests  have  been  denied.  The  tendency  to  aiiprove  such 
retpiests  is  even  greater  when  the  local  magistrate  is  a  political  crony  of  the 
local  officials.  Indeed  the  magistrate  may  !)e  one  of  their  appointees. 

But  even  if  the  magistrate  adheres  strictly  to  the  requirements  of  the  Fourth 
Amendment  in  issuing  the  warrant,  there  is  no  assurance  that  the  police  will  be 
so  .scrupulous  in  executing  it.  Once  the  police  are  on  the  premises,  they  "will 
be  in  a  position  to  see  notes  and  psotographs  not  even  mentioned  in  the  warrant." 
The  St(inf07-d  Daily  v.  Zurcher,  353  F.  Supp.  124,  134  (X.  D.  Cal.  1972).  Their 
eyes  will  inevitably  focus  upon  materials  other  than  those  they  are  authorized 
to  examine. 

The  "iudi.scriminate  nature"  of  such  search  renders  vulnerable  all  con- 
fidential materials,  whether  or  not  identified  in  the  warrant,  and  the  con- 
comitant threat  to  the  gathering  of  news — which  frequently  depends  on  con- 
fidential relation.ships — is  staggering.  Id.  at  135. 

Just  as  the  warrant  technique  "renders  vulnerable"  to  an  indiscriminate  search 
the  premises  of  the  news  organization  or  the  residence  of  the  reporter,  it  also 
exposes  to  indiscriminate  seizure  any  materials  which  the  police  may  examine. 
What  will  prevent  the  police  from  accidentally  or  deliberately  removing  from 
the  premises  documents,  notes,  or  other  papers  not  covered  by  the  warrant?  News 
rooms  are  not  noted  for  their  pristine  organization.  In  cla.ssic  understatement, 
the  District  Judge  in  Sanford  Daily,  after  reading  the  plaintiffs'  affidavits, 
observed  that  "newspaper  offices  are  much  more  disorganized  than,  say,  the 
average  law  office."  Id.  at  1.34.  In  executing  any  warrant,  the  police  will  thus 
have  access  to  more  materials  than  are  listed  in  the  warrant.  The  potential  for 
abuse  and  unlawful  seizure  is  fantastic.  Congress  must  act  to  prevent  such 
future  harm. 

Finally,  it  may  be  that  the  Supreme  Court  in  the  Stanford  Daily  case  was 
not  fully  aware  of  all  the  instances  of  past  abuse.  Witnesses  scheduled  before 
this  Subcommittee  will  undoubtedly  address  that  factual  question  in  greater 
detail  than  I. 

B.  NATUEE  OF  REMEDIAL  LEGISLATION 

The  second  major  issue  confronting  this  Subcommittee  is  whether,  in  view 
of  past  abuses  or  potential  future  abuses,  remedial  legislation  is  needed  at  the 
Federal  level.  In  my  judgment.  Congress  must  act  to  protect  the  news  media  from 
the  real  threat  posed  by  the  Stanford  Daily  decision.  In  considering  the  scope 
of  corrective  action,  this  Subcommittee  will  need  to  examine  the  coverage  of 
the  proposed  legislation. 

1.  Coverage 

Each  of  the  pending  bills  would  extend  to  all  persons  acting  under  color  of 
law,  whether  they  are  Federal,  state,  or  local  officials  or  employees.  That  cov- 
erage, in  my  judgment,  is  critical  to  any  .serious  attempt  to  overturn  the  adver.^e 
Supreme  Court  decisions  in  this  vital  area.  You  will  undoubtedly  receive  testi- 
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mony  from  persons  more  learned  than  I  on  the  scope  of  congressional  authority 
to  enact  such  legislation. 

Based  upon  my  own  personal  study  of  the  applicable  precedents,  such  as  the 
Supreme  Court  rnlinsrs  in  Katzenhach  v.  Morgan,  384  U.S.  641  (1966)  ;  Oregon 
V.  Mitchell,  400  I'.S.  112  (1970)  :  National  League  of  Cities  v.  Vserij,  426  U.S. 
833  (1976)  ;  and  Fitzpatrick  v.  Bitzer,  427  U.S.  44.5  (1976),  I  have  concluded 
that  Congress  has  ample  authority  to  enact  protective  legislation  in  the  area  of 
the  Bill  of  Rights.  In  my  judgment,  four  principles  emerge  from  these  cases : 
(1)  Congress  has  broad  authority  under  Section  5  of  the  14th  Amendment  "to 
enforce,  by  appropriate  legislation."  the  guarantees  of  individual  rights  contained 
in  the  Constitution:  (2)  the  Court  will  defer  to  the  congressional  judgment  so 
long  as  it  is  rationally  based  upon  an  adequate  legislative  record  ;  (3)  the  legisla- 
tion must  not  invade  any  area  of  activity  reserved  exclusively  by  the  Con- 
stitution to  the  States;  and  (4)  tlie  legislation  cannot  contract  any  right  pre- 
viously anounced  by  the  Court  as  protected  by  the  Constitution.  If  the.se  four 
precepts  are  scrupulously  observed,  any  legislation  should  pass  muster  in  the 
Supreme  Court.  After  all.  the  Court  in  Stanford  Daily  did  invite  the  Congress 
to  take  appropriate  action.  At  the  end  of  the  majority  opinion,  Justice  White 
noted  :  "Of  course,  tlie  Fourth  Amendment  does  not  prevent  or  advise  against 
legislative  or  executive  efforts  to  establish  nonconstitutional  protections  against 
possible  al)uses  of  the  search  warrant  procedure. .  .  ." 

A  second  coverage  issue  is :  To  whom  should  legislation  extend,  that  is,  which 
third  parties,  who  have  possession  of  allegedly  incriminating  evidence,  .should 
be  protected  by  this  legislation?  The  bills  introduced  by  the  Chairman  and  by 
Senator  Dole  would  cover  all  third  parties.  Senator  Heinz'  bill  and  my  proposal 
are  limited  to  persons  engaged  in  gathering  and  disseminating  tlie  news.  As  I 
stated  earlier,  the  broader  coverage  is  clearly  warranted  by  the  decisions  of  the 
Coin-t  and  the  potential  abuse  under  them.  On  the  other  hand,  the  more  narrow 
approach  talven  by  Senator  Heinz  and  me  can  also  l>e  justified.  The  freedom  of 
the  press  is  expressly  protected  by  the  First  Amendment,  while  others  seeking 
l)rotection,  such  as  physicians,  and  bankers,  do  not  have  such  explicit  guarantees. 

Second.  I  am  very  concerned  that  a  bill  to  protect  interests  beyond  tho.se 
secured  by  the  First  Amendment  would  inevitably  bog  dox^ni  in  the  legislative 
process.  A  few  years  ago,  the  House  .Judiciary  Subcommittee  on  Courts,  Civil 
Liberties,  and  tlie  Administration  of  Justice,  of  which  I  am  a  member,  reported 
favorably  a  bill  (H.R.  214)  which  would  have  provided  protection  to  citizens 
fi'om  intrusion  by  Government  officials  into  information  about  them  in  the  pos- 
session of  tliird  parties.  The  bill  never  came  to  a  final  vote  in  the  full  Judiciary 
Committee  because  of  the  fierce  opposition  from,  among  others,  the  Justice  De- 
partment and  other  Federal  law  enforcement  agencies.  Uast  week  the  newspapers 
reported  that  Attorney  General  Bell  did  not  favor  legislation  to  correct  the 
Stanford  Daily  decision,  although  I  also  read  tliat  Vice-President  Mondale 
appears  to  favor  some  measures  of  relief  for  the  news  media, 

2.  Additional  elements 

In  addition  to  the  coverage  of  the  bill.  I  urge  this  Subcommittee  to  include 
the  following  addition.nl  elements  in  any  l>ill  it  reports:  (1)  require  a  prior  ad- 
versary, judicial  proceeding  l>efore  any  person  acting  under  color  of  law  may  gain 
acce.ss  to  allegedly  inci-iminating  evidence  in  the  i>ossession  of  one  not  accused  of 
crime;  (2)  permit  an  ex  parte  warrant  to  issue  only  upon  proliable  cause  that 
the  possessor  of  the  evidence  has  committed  or  is  committing  a  crime;  (3)  pro- 
vide for  adequate  civil  and  criminal  rei)ie<lies  to  deter  and  correct  any  violation 
of  the  statute:  and  (4)  authorize  the  award  of  attorney  fees  to  the  prevailing 
party,  or  aggrieved  person,  other  than  governmental  units  or  officers,  in  any  civil 
action  or  proceeding  arising  out  of  an  attempt  to  obtain  or  seize  evidence  in  the 
hands  of  third  parties. 

3.  Errcptions 

It  has  also  lieen  suggested  that  remedial  legislation  should  allow  law  enforce- 
ment officinls  to  use  ex  parte  warrants  to  obtain  evidence  when  they  have  reason 
to  believe  it  will  be  destroyed.  Both  the  Chairman's  bill  and  Senator  Dole's  bill 
would  permit  such  an  exception.  As  a  general  rule,  in  tliis  very  sensitive  area  of 
Fourth  Amendment  rights,  I  hnve  stronsr  reservations  about  allo\\ing  too  many 
exceptions.  Before  long,  an  unsympathetic  judiciary  will  construe  the  exceptions 
to  beconip  thn  rule. 

Second.  I  have  been  advised  that  destruction  or  concealment  of  evidence  is  a 
crime  in  most,  if  not  all,  jurisdictions  in  the  United  States.  The  Library  of  Con- 
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sress  lias  furnished  mp  with  relt'vant  case  and  statufory  hiw  which  so  indicate. 
Snch  jnrsidictions,  inclndinj;  the  United  States  itself,  treat  such  matters  either 
:is  obstruction  of  Justice,  accessories  after  the  fact,  or  expressly  make  such  con- 
duct illejual.  I  should  note  too  tliat  many  Jurisdictions  liave  misprision  of  felony 
statutes,  which  would,  in  nuiny  cases,  cover  the  person  wlio  has  possession  of  in- 
criminating evidence  and  does  not  brinj;-  it  to  the  attention  of  the  proper  authori- 
ties. Tf  destruction  or  conceahnent  of  evidence  is  a  crime,  then  an  express  excep- 
liiiu  allowinj;-  warrants  to  issue  for  its  seizure  is  unnecessary.  The  general  ex- 
ception allowing  warrants  directed  at  persons  engaging  in  criminal  activity  would 
be  suiHcient. 

Third,  whether  destruction  or  concealment  of  evidence  is  a  crime  or  not,  I 
have  no  reason  to  believe  that  news  persons  have  any  greater  disposition  to 
destroy  or  conceal  evidence  than  any  other  person.  I  am  certain  that,  upon  re- 
ceiving a  reasonable  re<iuest  from  the  police,  news  reporters  will  cooperate  by 
furnislung  whatever  evidence  of  crime  they  have  which  is  not  inconsistent  with 
ilieir  news  reporting  responsibilities  and  professional  ethics.  Deputy  Att()rn€\v 
General  Civiletti  recently  noted  the  success  of  the  Justice  Department  in  ob- 
taining evidence  by  voluntary  approach.  If  compulsion  is  needed,  the  ordinary 
civil  process,  such  as  a  subpena,  is  quite  adequate  to  protect  the  interests  of  law 
enforcement  officers  in  obtaining  evidence  of  crime. 

C.  ADVANTAGES  OF  ADVEKSARY  PROCEEDING 

Tu  closing  let  me  emphasize  the  significant  practical  differences  between  the 
use  of  a  warrant  to  obtain  evidence  and  the  ii.se  of  other  civil  process,  such  as  a 
sulipena.  after  an  adversary  proceeding.  The  warrant  will  issue  ex  parte  based 
solely  on  the  information  presented  by  the  law  enforcement  officiaLs.  Although 
some  jurisdictions  require  that  it  be  executed  only  in  the  daytime,  many  states 
allow  it  to  be  served  at  night.  While  police  are  generally  required  to  knock  and 
announce  their  intentions  before  entering  the  premises,  forced  entries,  which 
follow  quickly  upon  such  announcements,  are  very  common  and  authorized.  In 
addirion.  if  the  police  are  aware  that  no  one  is  present  on  the  premises,  they 
.•nv  not  even  reijuired  to  knock  and  announce  their  purixt.se  for  being  tliere. 
Thus  the  police  could  execute  a  search  warrant  without  the  occupants  of  the 
premises  ever  knowing  they  were  there. 

In  sharp  contrast,  the  protections  which  are  markedly  absent  from  the  warrant 
;irrx-edure  are  present  if  the  police  are  required  to  use  civil  process  after  an 
ndversarial  hearing.  The  possessor  of  the  evidence  is  first  given  notice  and  an 
opportunity  to  be  heard.  Second,  if  the  court  orders  the  evidence  produced,  it 
will  require  the  ijerson  in  possession  to  deliver  the  evidence  to  the  police.  No 
intrusive  search  will  be  authorized.  Third,  the  contempt  power,  after  notice 
and  a  liearing.  is  available  to  enforce  the  court  order  if  the  per.son  should  fail 
to  comply.  Thus  all  the  procedural  safeguards  which  surround  the  use  of  ordi- 
nary civil  process  would  be  available  if  this  path  is  chosen  while  most  of  those 
protections  would  be  absent  if  the  police  are  allowed  routinely  to  use  warrants. 

CONCLUSION 

In  conclusion,  I  underscore  the  importance  of  enacting  legislation  to  protect 
the  gathering  and  dissemination  of  the  news.  Throughout  our  history,  the  press 
has  played  a  vital  role  in  maintaining  the  integrity  of  our  democratic  institutions. 
I  >uring  those  times  of  its  greatest  contribution,  the  press  has  exposed  corruption, 
disclosed  improprieties  by  high  ranking  officials,  and  revealed  the  undue  in- 
fluence of  special  interests  on  the  proces.ses  of  Government.  In  pursuing  this 
noble  role,  the  press  needs  a  great  deal  of  breathing  space  to  investigate  and 
ferret  out  unlawful  or  improjier  conduct. 

The  decision  in  the  Stanford  Daily  case  will  jeopardize  the  precarious  position 
of  the  press  in  achieving  these  goals.  The  sweep  of  the  Court's  opinion  would 
allow  the  police  to  search  the  premises  of  a  newspaper  and  seize  whatever  docu- 
ments they  thought  within  the  scope  of  the  warrant.  In  sucli  instances,  the 
warrant  will  i)rovide  very  little  prottK-tion  against  abuses,  though  the  news- 
pai»er  could  ultimately  force  the  return  of  unlawfully  obtained  materials.  Be- 
cause confidential  sources  and  deadlines  play  such  a  critical  role  in  a  news 
npf>rati(m.  the  seizure  by  the  police  of  such  documents  could  strike  a  fatal  blow 
tr.  the  reporting  and  disclosure  of  a  particidarly  devastating  story.  These  prac- 
tical effects  lead  .lames  J.  Kilpatrick  to  observe  that  the  Supreme  Court  decision 
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displayed  "an  astonishing  ignorance  of  the  real-world  nature  of  the  news-gather- 
ing process." 

The  task  of  the  Congress  is  to  recognize  these  realities  and  enact  into  law 
adequate  protections  for  them.  I  urge  this  Subcommittee  to  move  quickly  on, 
these  l)ills  so  that  we  will  have  sound  legislation  by  the  conclusions  of  the  95th. 
Congress. 

Senator  Bayii.  Congressman  Jacobs,  shall  we  proceed  with  you  ? 

TESTIMONY  OF  HON.  ANDREW  JACOBS,  JE.,  A  U.S.  EEPRESENTA-^ 
TIVE  IN  CONGRESS  PROM  THE  STATE  OF  INDIANA 

Mr.  Jacobs.  Thank  you,  Mr.  Chairman. 

I  think  for  the  record  that  we  might  point  out  that  the  panel  con- 
sists of  Mr.  Quayle  who  has  experience  as  a  newspaper  publisher,, 
myself — a  former  police  officer — and  Father  Drinan,  who  is  a  little 
bit  of  everything.  lie  is,  above  all,  I  suppose,  a  civil  libertarian. 

There  is  no  truth  to  the  rumor  that  M^ien  Father  Drinan  arrived 
in  Congress  a  number  of  years  ago,  that  he  heard  three  confessions 
one  morning  and  threw  them  all  out  on  constitutional  grounds. 

Solins  said,  approximately,  that  civilized  government  is  impossible 
until  the  concerned  are  as  outraged  as  the  victims. 

^lost  of  the  third-party  searches,  to  which  we  refer  here,  involve- 
the  tmconcerned  who,  as  good  citizens,  can  be  presumed  to  be  as  out- 
raged as  the  victims.  And,  herefore,  as  inclined  as  the  victims  to  assist 
in  the  prosecution  of  criminal  defendants  alleged  to  have  victimized" 
the  victims. 

Therefore,  I  come  to  the  conclusion  that  in  most  cases  out  of  a  mil- 
lion the  subpoena  is  adequate  to  obtain  the  cooperation  of  good  and 
decent  citizens,  whether  they  be  in  the  newspaper,  television,  or  radio 
business,  or  Avhether  they  just  be  in  any  business  and  happen  to  possess 
evidence  that  might  help  assist  in  the  administration  of  criminal 
justice. 

]\Iost  cases  out  of  a  million  are  not  all  cases  out  of  a  million. 

I  suppose  tliat  it  is  conceivable  that  there  are  those  cases  in  Avhich' 
third  parties  not  alleged  to  have  committed  crimes  are  in  such  sym- 
pathy with  the  criminal  defendants  in  an  instant  case — possibly  be- 
cause of  relationship,  afl'ection  of  some  kind,  or  whatever — that  there 
miglit  be  undue  motivation  or  temptation  to  destroy,  conceal,  or  alter 
evidence  in  such  person's  possession. 

In  those  cases,  1  suspect  that  an  exception  to  the  otherwise  abso- 
lute ban  on  the  issuance  of  search  warrants,  whicli  as  the  Chair  has 
said  constitute  either  a  knock  at  the  door  or  a  rifle  butt  right  through 
it  and  hobnails  in  the  printing  room,  as  they  say 

In  tliose  cases  whore  pi'obable  cause  can  be  shown,  that  there  is 
strong  likelihood  that  the  evidence  might  be  altered  and  destroyed 
or  concealed  further,  then  T  tliiiik  a  search  warrant  probably — and 
I  use  the  adverb  ad\isodly — should  be  issued. 

But  even  then,  1  believe  that  your  legislation  should  consider  what 
takes  place  under  those  dire  circimistances  when  such  a  search  war- 
i-ant  is  issued. 

May  I  say,  parenthetically,  that  it  seems  to  me  that  any  search  war- 
rant Avith  an  adversary  proceeding  becomes,  by  definition,  a  subpoena. 

But  in  those  cases  where  the  search  warrant  is  issued,  then  I  would 
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suooest  tluit  you  consider  inclu(lin<i;  in  vour  legislation  a  provision  for 
sealing  material  on  the  premises ;  and  that  the  court  itself  supervise  the 
examination  of  the  material — sealing  either  by  placing  it  in  con- 
tainers or  by  posting  reliable  authorities  as  guards — and  that  privi- 
leged matter  in  the  premises  be  protected,  even  under  those  dire 
circumstances. 

I  believe  that  it  can  be  administered. 

I  think  that  "Slv.  Quayle  will  probably  comment  on  the  question  of 
contraband.  AVe  have  discussed  that  a  little  bit. 

I  i-eally  have  nothing  to  add.  That  is  the  only  suggestion  that  I 
think  I  have  which  I  have  not  heard  discussed  i3efore  either  of  the 
committees  on  the  House  side  or  on  the  Senate  side. 

So  with  that,  I  guess  I  realh*  want  to  commend  the  Chairman  for 
his  work — not  only  in  the  Congress  and  not  only  in  the  field  of  civil 
liberties  but  in  a  couple  of  my  campaigns. 

Senator  Bayh,  Thank  you.  It  speaks  Avell  of  your  quality  and  ac- 
ceptance by  your  constituents  that  you  could  survive  my  assistance 
in  your  campaign. 

[Laughter.] 

It  is  good  to  have  another  colleague  from  Indiana,  Congressman 
Quayle. 

TESTIMONY  OF  HON.  J.  DANFORTH  QUAYLE,  A  U.S.  REPRESENTA- 
TIVE  IN  CONGRESS  FROM  THE  STATE  OF  INDIANA 

]Mr.  QuAYLiE.  Thank  you,  INIr.  Chairman. 

I  do  commend  the  Senior  Senator  from  Indiana  for  moving  very 
quickly  to  have  hearings  in  this  area,  concerning  the  Supreme  Court 
decision  on  Zvrcher  v.  Stanford  Daily. 

I  am  very  aware  of  your  concern  not  only  of  this  but  of  other  matters 
that  involve  civil  liberties. 

This  court  decision,  quite  frankly,  weakens  the  first  amendment  and 
the  fourth  amendment  and  intrudes  on  the  privacy  not  only  of  the 
press  but  of  all  private  citizens. 

I  thought  what  was  quite  interesting  that  the  conclusion  of  the 
majority  decision  called  upon  the  Congress  to  establish  nonconstitu- 
tional  protection  against  possible  abuses  of  the  search  warrant 
procedure. 

As  a  result  of  this  decision,  I  have  introduced  H.R.  13017.  the 
Citizen  Protection  Act. 

The  thrust  of  this  act  is  to  encourage  the  use  of  the  subpena,  rather 
than  the  search  warrant,  in  gathering  evidence  from  innocent— and 
I  think  we  need  to  stress  "innocent" — third  parties. 

The  appalling  result  of  the  Stanford  Daily  is  that  the  court  author- 
izes the  use  of  the  search  warrant  by-  force'  rather  than  the  much 
more  preferal)le  and  reasonable  approach,  the  subpena. 

By  relying  on  the  search  warrant  for  innocent  third  parties,  tho 
judge  issuing  such  warrant  has  no  opportunity  to  hear  evidence  sup» 
porting  the  third  party.  The  evidence  is  all  from  the  police  officers 

The  Stanford  Daily  case,  which  involved  a  police  search  of  a  student 
newspaper  office  following  a  sit-in  at  the  campus  hospital  in  1971, 
IS  not  an  isolated  incident.  In  the  last  14  montlis,  three  news  organi- 
zations have  been  served  with  search  warrants.  '^ 
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On  April  lU,  19TS,  a  justice  of  the  peace  issued  a  search  warrant 
against  the  Associated  Press  in  Helena,  Mont.  The  sheriif  who  served 
the  warrant  requested  a  tape  of  telephone  conversation  between  a  re- 
poiter  and  a  jailed  murder  suspect. 

Upon  hearnig  the  arguments  from  AP,  the  judge  promptly  quashed 
the  search  warrant.  However,  it  should  be  pointed  out  that  the  police 
officers  were  on  the  premises  and  willing  to  break  into  the  rei)orter's 
files  before  the  j  udge  quashed  the  warrant. 

In  December,  Mann  County's  district  attorney  obtained  a  search 
warrant  from  a  San  Francisco  municipal  court  judge  against  three 
television  stations  in  San  Francisco — KROX,  IvTVLT,  and  KGO — 
mid  one  in  Oakland- — KTIX. 

The  district  attorney  demanded  film  clips  of  Sausalito  houseboat 
owners  who  were  protesting  the  construction  of  a  marina. 

A  third  instance  occurred  in  September  lUTT  when  a  search  warrant 
was  issued  against  Providence,  E.I.'s  WJAR-TV.  Police  sought,  in 
this  case,  the  him  of  a  teacher's  picket  line  which  they  believed  showed 
a  member  of  the  steelworker's  union  assaulting  a  teacher  who  crossed 
the  picket  line. 

In  all  of  these  cases,  a  much  preferable  method  could  have  been  used. 
And  that  would  have  been  the  subpena.  Then  the  confidential  sources, 
whether  it  is  an  invasion  of  the  first  amendment  or  the  fourth  amend- 
ment, could  have  had  an  adversary  proceeding,  rather  than  not  having 
an  adversary  proceeding  and  issuing  the  search  warrant. 

Although  the  facts  of  the  /Stanford  Daily  case  concerned  a  news- 
X^aper,  the  eli'ect  of  this  decision  goes  far  beyond  the  news  media. 
The  decision  is  bound  to  encourage  the  use  of  search  warrants  rather 
tlum  subpenas. 

Supreme  Court  Justice  John  P.  Stevens  explained  the  magnitude  of 
this  decision  in  his  dissent,  and  I  quote : 

"Countless  law-abiding  citizens — doctors,  lawyers,  merchants,  cus- 
tomci'S,  bystanders — may  have  documents  in  their  possession  that  re- 
late to  an  ongoing  criminal  in\estigation.  The  consequences  of  sub- 
jecting this  large  category  of  persons  to  unamiomiced  police  searches 
are  extremely  dangerous." 

The  guide'lines  set  by  the  court  in  this  decision  do  not  set  a  good 
example  of  how  justice  should  be  administered. 

Supreme  Court  Justice  Byron  "White  was  optimistic  enough  to  state 
that  the  hazards  of  search  warrants  could  be  avoided  by  ''neutral 
magistrates*'  in  cariying  out  the  fourth  amendment  using  the  tools 
available  to  them. 

I  must  point  out  that  there  are  approximately  30,000  judges  of  State, 
local,  and  Federal  jurisdiction.  The  majority  of  these  judges  have  the 
l>o\ver  to  issue  search  warrants. 

\[;vny — like  the  Justice  of  the  Peace  in  Helena,  ]Mont. — are  in  no 
position  to  argue  with  the  local  police  force. 

In  attempting  to  write  this  legislation  to  protect  both  citizens  and 

the  press,  I  fcelthe  legislation  should  focus  on  the  following  points: 

One,  to  insure  privacy  for  our  citizens  and  protect  freedom  of  the 

press. 

Two,  establish  guidelines  in  which  the  subpena  shall  be  used  rather 
than  the  unannounced  search  warrant  to  imiocent  third  parties. 
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Three,  there  should  be  specific  liut  limited  exceptions  to  the  use  of  the 
siibpena  in  order  not  to  I'rnsti'ato  the  administration  of  the  laAV 
enforcement. 

In  my  bill,  the  two  exceptions  to  this  are  :  If  there  is  probable  cause 
to  believe  the  person  or  pci-sons  in  possession  of  the  evidence  may  be 
involved  in  the  crime  under  invest  iiration  or  if  there  is  probable  cause 
to  belieA'e  that  the  evidence  sought  to  be  seized  would  be  destroyed, 
hidden,  or  moved. 

Four.  I  think  we  must  make  certain  that  these  cjuidelines  that  we 
establ  ish  nuist  apply  to  Federal,  State,  and  local  officials. 

In  draftino-  the  le2:islation  to  protect  both  citizens  and  the  press,  it  is 
not  our  intent  to  stifle  law  enforcement  officials.  Particularly,  we  do 
not  want  to  prohibit  the  confiscation  of  contraband ;  but  on  the  other 
liand,  Ave  do  not  want  to  subject  law-abidiuir  citizens  to  arbitrary  search 
and  seizure. 

As  ^h\  Jacobs  pointed  out,  this  is  one  of  the  points  that  my  bill  does 
not  deal  with  yet;  and  I  am  still  workin<r  with  it  on  what  to  do  about 
the  question  of  contraband.  Could  we  incorporate  it  in  perhaps  a  sec- 
ond exception? 

I  think  it  is  somethino;  that  this  committee  will  focus  upon,  and 
it  is  a  question  that  I  have  in  my  own  mind  on  what  to  do  with 
contraband,  as  far  as  the  search  warrant  is  concerned,  particularly 
with  innocent  third  parties  who  are  perhaps  unaware  of  the  contra- 
band beiuii"  on  the  premises  that  they  possess. 

In  conclusion,  Mr.  Chairman,  it  is  the  role  of  the  Congress  to 
insure  that  the  rights  of  Americans  are  protected  in  1978,  as  the 
framers  of  the  Constitution  intended  in  1776. 

It  is  our  duty  to  respond  to  the  court's  challenge — and  they  did 
challenge  us  in  the  majority  opinion's  concluding  ]iaragraph — and 
establish  ncmconstitutional  standards  which  will  mandate  the  use  of 
the  preferable  subpena,  rather  than  the  forced  unannounced  searcK 
warrant  to  innocent  third  parties — whether  they  be  the  press  or- 
ordinary  citizens. 

Again,  I  compliment  the  chairman  for  his  expeditious  handling; 
in  calling  hearings  on  this  very  important  matter  to  all  citizens. 

Senator  Baytf.  Gentlemen.  I  appreciate  your  taking  the  time  from 
very  busy  schedules  to  be  with  us  this  morning.  We  will  look  forward 
to  working  with  you  in  the  House,  so  that  together  we  can  resolve 
this  very  important  question. 

Senator  Scott,  do  you  ha^'e  any  questions? 

Senator  Scott.  I  would  yield  to  my  colleague  from  ^Maryland. 

Senator  Bath.  Senator  Mathias? 

Senator  ^Matttias.  Thank  you,  Mr.  Chairman. 

To  lay  the  groimrlwork  for  my  question.  1  would  like  to  quote 
very  briefly  the  statement  of  Douglas  Kneel  and,  a  reporter  for  the 
New  York  Times. 

He  was  quoted  in  the  brief  that  was  filed  in  the  Supreme  Court. 
He  says: 

The  more  sophisticated  sources  know  tliat  newsmen  may  he  snhject  to  snh- 
pena.  But  they  also  know  that  recent  court  opinions  provide  a  basis  for  lawful 
challenge  to  suhi)enas. 

On  the  other  hand,  the  intrusion  of  a  search  is  indiscriminate.  Scope  and 
propriety  cannot  ho  .iudioially  testod  in  advance,  and  flu*  mere  possihility  of 
its  uso  reiulprs  vuliiornl)le  al!   conlldential  material. 
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Witli  that  quotation  in  mind.  I  would  like  to  pose  a  question  to  the 
panel — and  perhaps  direct  it  at  lirst  to  Father  JDrinan. 

I  suppose  that  the  most  famous  confidential  source  of  our  time — 
and  pornaps  the  most  famous  confidential  source  of  all  time — is  Deep 
Tliroat. 

If  we  translate  ourselves  back  5  years  or  if  we  assume  that 
Stanford  Daily  rule  was  in  effect  5  years  ago,  what  can  you  see  that 
migiit  have  occurred  downtown,  looking  f<>r  traces  of  Deep  Throats 

Do  you  think  that  the  press  Asould  have  been  adequately  protected 
with  the  iStanford  Daily  rule^ 

Mr.  Drinan.  The  good  news  is  that  we  might  have  found  out  who 
Deep  Throat  was.  llie  law  enforcement  people  could  have  obtained 
a  warrant,  gone  into  the  office,  and  seen  telephone  numbers,  or  even 
confidential  memos. 

I  think  that  obviously  would  have  been  an  invasion  of  the  confiden- 
tiality of  the  newspaper  people. 

1  think  that  the  gentleman  from  the  New  York  Times  states  it 
well  when  he  indicates  that  the  Stanford  Daily  decision  could  allow 
these  people  to  go  in  when  they  could  give  any  plausible  evidence  to 
the  magistrate  that  they  might  have  the  evidence  of  the  crime. 

Senator  MathlilS.  If  Deep  Thioat  knew  that 

Mr.  Drixan.  Deep  Tliroat  would  never  have  spoken. 

Senator  Mathias.  Yes;  Deep  Throat  may  never  have  surfaced. 

I  think  that  is  the  conclusion  I  have  come  to. 

^Ir.  Drixax.  It  is  more  than  a  chilling  effect ;  it  has  an  absolutely 
terrifving  effect. 

Senator  ]SL\thl\s.  If  we  can  lift  our  eyes  up  a  little  from  the 
Stanford  case  and  look  at  the  larger  question  of  the  whole  law  of 
prnacy,  I  wonder  if  the  panel  has  any  observation  on  the  possible 
relationship  between  the  Stanford  and  the  Miller  cases. 

That,  as  you  will  recall,  was  the  case  in  which  the  court  said  that 
the  bank's  records  of  the  depositor's  accounts  was  not  the  depositor's 
property  but  was  the  bank's  property;  and  therefore,  the  records 
coiifd  be  disclosed  to  law  enforcement  agents  or  other  officials  upon 
proper  lequest — even  without  warrant  or  subpena. 

Is  this  a  trend  in  which  the  law  is  moving — to  destroying  the  tradi- 
tional protections  of  privacy  that  we  have  enjoyed  in  this  country? 

Mr.  Jacobs.  I  think  there  should  be  some  protection  in  the  case  of 
the  Miller  case  in  the  situation  there.  But,  on  the  other  hand,  I  think 
I  rwn  see  the  legal  logic  by  which  the  case  was  decided. 

if  I  understand  it  correctly,  the  bank  has  a  debtor  relationship  to 
the  depositor,  rather  than  a  custodial  relationship. 

I  think  in  terms  of  private  records  that  it  is  something  that  ought 
to  be  acted  upon. 

An  exception  should  be  made,  but  I  think  it  has  to  be  made  to  the 
general  body  of  law  covering  the  relationship. 

Senator  Mathias.  Taking"  the  law  of  privacy  as  a  whole  in  its 
totality,  it  seems  to  me  that  these  two  cases  deal  fairly  grievous 
blows. 

;Mr.  Jacohs.  There  is  no  question  about  it,  and  I  think  both  merit 
congressional  action  for  protection:  but  I  am  not  sure  I  would  hang 
the  justices  for  coming  to  that  conclusion,  particularly  in  the  Miller 
case. 
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I  suppase  logic  would  almost  lead  you  there. 

Senator  ;Matiiias.  If  vou  haiiir  anyi)ody  in  the  MiUer  case,  Ave  are 
the  ones  that  should  be^iuno::  bocaiisc  wc  drafted  a  sloppy  law  to 
give  access  for  a  very  narrow  i)urpose  in  tracing  the  international 
banking  transactions  *of  organized  crime. 

Mr.  I)rixan.  If  I  may  respond,  you  were  the  distinguislied  autlior 
of  a  bill  in  \hc  Senate  which  came  out  of  a  subconunittee  on  wliich  I 
serve  on  the  House  Judiciary  Connuittee  in  the  last  Congress,  H.K. 

214. 

It  would  have  rectified  the  Miller  decision. 

Uufortunately,  the  full  Judiciary  Committee  didn't  reach  that  in 
the  last  Congress.  I  hope  that  we  and  the  Senate  Avill  be  able  to  enact 
some  typo  of  alternative  or  some  type  of  substitute  for  U.K.  2M. 

Senator  jNLvtiiias.  I  think  it  would  l)e  a  good  companion  piece  to  the 
bill  that  we  are  discussing  liere  today. 

Mr.  QuAYLE.  From  the  Supreme  Court  decisions,  apparently,  there 
is  a  lack  of  genuine  concern  for  privacy — whether  it  is  the  Miller  case 
or  the  Stanford  Daily  case  and  whether  it  applies  to  ordinary  citizens 
or  to  the  news  media. 

Senator  ]Mathias.  Either  one  would  concern  me,  but  taken  together 
it  seems  to  be  a 

Mr.  Qfayle.  It  seems  to  be  a  direction  that  they  are  going  in. 

Senator  Mattitas.  Thank  you. 

Senator  Bayii.  Gentlemen. "vou  have  been  \'ery  kind  to  be  here,  and 
we  appreciate  it  vei7  much.  We  look  forward  to  working  with  you. 

Our  next  witness  is  the  distinoiiished  Assistant  Attorney  General- 
Designate  of  the  Criminal  Division  of  the  Department  of  Justice,  the 
Honorable  Philip  Heymann. 

Senator  jVIathtas.  Mi-.  Chairman,  T  have  a  statement  which  I  would 
like  to  have  included  in  the  record  at  a  convenient  time. 

Seiiator  Bayh.  Your  statement  will  be  included  in  the  record, 
Senator  ?.[athias. 

[Material  follows :] 

Prepared   Statement  of   Senator  Charles  McC.  Mathias,  .Jr. 

Mr.  Chairman,  I  welcome  the  opportunity  to  be  here  today  as  the  Senate  .Tu- 
diciary  Sulwommittee  on  the  Constitution  begins  its  consideration  of  proposals 
to  overcome  the  United  States  Supreme  Court's  decision  in  Zurchcr  v.  Stanford 
Daily. 

The  Court's  rulinp;  in  Stanford  Dally  came  as  a  shock  to  those  of  us  who  hnd 
hoped  that  the  Court  would  strike  a  mighty  blow  in  favor  of  the  privacy  rights  of 
Americans  by  holding  that,  barring  extraordinary  circumstances,  warrants  could 
not  I>e  used  to  searcli  the  liomes  and  offices  of  nonsuspects.  By  ruling  to  the  con- 
trary, the  Court  ignored  the  reasonable  expectations  of  millions  of  American.*!, 
and  as  the  New  York  Times  noted,  struck  "a  double  blow  at  individual  privacy 
and  Dress  freedom." 

I  don't  think  tliat  the  American  people  were  expecting  too  much.  They  had 
good  renson  to  expect  that  surprise  searches  of  non-suspects  were  the  exception 
and  not  the  nonn  :  and.  that  ordinarily,  third  parties  would  linve  an  opportunity 
to  go  to  court  and  press  their  ohiections  to  the  government's  request.  Regrettably, 
tlie  Court  saw  things  qnite  differently.  Not  onlv  does  the  de<'ision  threaten  the 
ability  of  the  press  to  fulfill  its  awesome  resi)onsibilities.  it  also  provides  a  means 
for  government  oflficials  to  circumvent  the  confidential  relntiouships  that  we  have 
long  cherished,  including  those  lietween  doctor  and  pntient.  lawyer  and  client, 
and  priest  and  penitent. 

As  the  Court  acknowledged  in  its  opinion,  the  Congress  and  state  legislatures 
are  not  precluded  from  passing  legislation  to  provide  the  safeguards  that  the 
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Court  nilerl  were  not  compelled  by  onr  Constitution.  To  its  credit  Congress  has 
not  ignored  the  Courfs  statement.  Members  of  both  Houses  have  already  in- 
troduced proposals  to  overcome  the  effects  of  the  decision.  And,  you  Mr.  Chair- 
man, deserve  great  credit,  not  only  for  proffering  your  own  proposal,  but  for 
promptly  scheduling  these  hearings. 

The  Congressional  response  to  this  important  problem  is  certainly  a  welcome 
one.  But,  we  must  understand  that  the  task  before  us  is  difficult  and  complex. 
The  Vice  President  made  this  point  last  week  when  he  expressed  the  Adraiius- 
tration's  concern  over  the  Courfs  holding.  lie  stated,  "the  issues  are  enormous- 
ly complex.  They  involve  First  Amendment  rights,  issues  of  privacy,  principles 
of  federalism  and  state  sovereignty  and  intricate  problems  of  draftmanship  and 
enforcement.  The  Stanford  Daily  case  opens  up  all  of  these  questions  and  more. 
And  the  stakes  are  too  high  to  ignore  them." 

In  considering  this  legislation,  we  have  some  tough  choices  to  make.  Should 
the  legislation  cover  all  third  party  searches,  or  as  some  have  argued,  should 
its  protections  be  confined  to  the  press?  Should  the  proposals  cover  state  and 
local  law  enforcement  officials  alike?  Under  what  limited  circumstances  would 
it  be  permissable  for  a  magistrate  to  issue  a  third  party  search  warrant?  And, 
sliould  the  limitation  of  warrants  apply  to  all  requests  for  non-suspect  searches 
or  only  those  dealing  with  documentary  evidence? 

Mr.  Chairman,  it  seems  to  me  that  there  are  some  frightening  similarities 
between  the  Stanford  Daily  case  and  the  Court's  ruling  in  Miller  v.  I'nited 
States.  In  Miller,  the  Court  also  ignored  the  reasonable  expectations  of  millions 
of  Americans  by  ruling  that  a  citizen's  bank  records  were  not  his  private  papers 
and  thus  not  protected  by  the  Fourth  Amendment.  Both  Miller  and  Stanford 
Daily  raised  the  ire  of  the  public  as  have  few  decisions  in  recent  years.  The 
American  people  are  disappointed  and  they  want  the  Congress  to  do  something 
about  it.  I  am'  confident  that  we  will.  Not  only  are  we  meeting  here  today  on 
the  Stanford  Daily  case,  but  both  Houses  are  bu.sy  working  on  proposals  to 
overcome  Miller  and  insure  the  financial  privacy  of  all  Americans.  Congress  can 
strike  its  own  double  blow  in  favor  of  privacy  rights  by  passing  bills  to  over- 
come both  of  these  decisions. 

TESTIMONY  OF  HON.  PHILIP  B.  HEYMANN,  SPECIAL  ASSISTANT 
TO  THE  ATTORNEY  GENERAL,  CRIMINAL  DIVISION,  DEPART- 
MENT OF  JUSTICE 

Senator  Scott.  Mr.  Ileymann,  I  see  that  yoii  are  desigiiated  as 
Assistant  Attorney  General. 

I  wonder,  ]Mr.  Heymann,  if  you  nu*>-lit  tell  us  whether  you  have  been 
with  the  Department  of  Justice  prior  to  this  designation? 

I  would  like  just  some  brief  statement,  so  that  we  know  of  your 
broad  general  background.  I  think  it  would  be  helpful  to  the  com- 
mittee. 

Mr.  Heymann.  I  would  be  happy  to,  Senator  Scott. 

I  was  with  the  Departuient  of  Justice  from  1961  to  1965  in  the 
Solicitor  General's  Office.  I  went  there  after  clerking  for  a  year  after 
law  school. 

I  was  then  in  the  State  Department  for  about  4  years.  I  have  been 
teaching  at  Harvard  Law  School  until  about  :>  weeks  ago. 

Senator  Bayti.  It  is  fair  to  say  that  our  witness  is  also  a  di.-tin- 
guished  constitutioiuil  scholar  in  his  own  right.  He  probably  would  not 
say  that,  but  I  think  the  chairman  can  say  that  without  fear  of  con- 
tradiction. 

^fr.  Hkymaxn-.  Thank  you  very  uuich.  'Sir.  Chainnau. 

]\rr.  Chairman,  if  my  stataeuient  as  a  whole  can  be  introduced  in 
the  record.  I  can  telescope  it  a  little  as  we  go. 

Senator  Bayii.  Without  objection,  it  is  so  ordered. 

Mr.  Hkymann.  T  will  still  go  through  my  statement  in  some  detail. 
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Let  me  say,  if  T  may.  ^h:  Chainnan  and  members  of  the  subcom- 
mittee, tliat  the  Federal  Govornmont  has  taken,  for  some  period  of 
time,  a  vorv  sorions  viow  of  sonrdios  of  iiuMJia  ('stal)lishmonts. 

With  somethin*!;  that  I  would  hardly  call  an  exception,  I  know  of 
no  record  of  a  Federal  search  into  any  press  oi^eration.  Tliat  seems 
to  me  to  be  a  quite  extraordinary  fact. 

I  would  be  happy  to  spell  out  what  I  refer  to  as  half  an  exception. 
It  involves  a  case  where  there  was  a  search  of  a  lawyer's  office  after 
a  newspaper  had  placed  documents  receiv^ed  from  the  Symbianese 
Lil)e ration  Front  in  the  hiAvyer's  office. 

Therefore,  we  are  proud  to  rejiort  that,  after  extensive  search,  we 
know  of  no  search  in  the  history  of  the  country  conducted  by  the 
Federal  Government  acainst  a  press  operation — whether  radio,  tele- 
\  ision,  or  newspaper. 

Senator  ^[.vtiitas.  Since  the  Ivevolutionary  War — since  that  was 
one  of  the  subjects  about  which  the  war  was  beinfr  fouirht. 

Mr.  Heymanx.  Yes.  We  believe,  and  obviously  have  believed  for 
a  long  time,  that  searches  of  press  offices  are  a  matter  of  g-rave  con- 
cern in  a  democracy — that  they  are  a  deep  threat  to  a  free  press,  and 
that  a  free  press  is  essential  to  democracy. 

I  am  going  to  say  in  a  minute  or  two  how  the  Department  of  Justice 
is  going  to  restrict  searches  by  drafting  tight  regulations,  but  first 
I  would  like  to  make  it  clear  that  we  are  trying  to  quiet  fears. 

in  tJie  area  of  searches  and  seizures,  fears  are  almost  as  important 
as  realities.  Even  though  there  is  no  record  of  a  Federal  search, 
newspapers  and  television  may  behave  differently  if  the  fear  of  search 
becomes  extensive.  We  are  trying  to  deal  with  that  fear  right  now, 
and  we  are  trying  to  deal  with  it  quickly. 

Senator  Scoit.  Suppose  you  have  a  reporter  who  is  also  selling 
illicit  drugs  and  keeping  them  in  his  desk.  Would  that  be  an  exception 
to  what  you  are  just  saying?  That  is  not  inconceivable  that  some- 
body Avho  is  connected  with  the  media  would  have  to  do  a  little  moon- 
lighting. Would  you  make  an  exception  ? 

You  are  talking  about  press- related  activities? 

!Mr.  Heymaxx.  I  am  talking  about  press-related  activities. 

It  turns  out  that  we  know  of  no  record  of  a  search  of  a  newspaper 
office,  but  there  may  have  to  be  a  search  if  a  crime  were  being  con- 
ducted out  of  a  press 

Senator  Scott.  Would  you  give  greater  protection  to  a  pressroom 
than  you  would  to  a  ])rivate  home  ? 

Mr.  Hey^iaxx.  We  would  give  greater  protection  to  a  pressroom. 
We  do  now  and  have  done  so  in  the  past. 

Senator  Scott.  You  think  that  the  sanctity  of  a  pressroom  is  greater 
than  the  concept  of  a  man's  home  being  his  castle  that  we  have  had 
in  our  law  since  the  Main^a  Carta  ? 

I  don't  recall  anything  in  the  Magna  Carta  about  freedom  of  the 
press. 

Mr.  Hey^faxx.  We  offer  greater  protection  to  the  press  not  because 
newspapers  or  radio  and  television  stations  are  isolated,  important 
businesses  or  because  of  any  particular  wording  that  refers  to  themby 
name,  Senator  Scott ;  but  we  offer  greater  protection  because  it  is  im- 
portant for  American  citizens  to  have  a  press  free  of  fear.  This  belief 
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has  led  the  Federal  Government  to  be  extremely  restrained  when  it 
considers  press  searches  and,  indeed,  has  led  to  regulations  which 
restrict  our  access  to  press  information  by  tlie  subpena  route. 

But  I  think  I  am  making  a  terrible  mistake,  if  you  will  indulge 
me,  by  not  gomg  through  my  statement  first,  Senator  Scott. 

Senator  Scott.  Mr.  Chairman,  I  apologize  for  interrupting;  yet 
I  just  feel  that  the  first  amendment  speaks  of  freedom  of  speech. 
And  then  the  next  two  words  "and  of  the  press." 

We  are  singling  out  the  press  here  in  such  a  way  that  I  doubt  tliat* 
our  Founding  Fathers  intended  it  to  be. 

I  have  definite  reservations  about  the  things  that  we  are  doing, 
but  I  will  constrain  myself  and  let  the  witness  continue. 

Mr.  Heymaxx.  Thank  you  very  much.  Senator  Scott. 

The  Supreme  Court's  decision  in  the  Standard  Daily  case,  sus- 
tained, as  has  been  said  several  times  this  morning,  a  search  of  the 
offices  of  a  student  newspaper. 

It  sustained  the  search  in  a  ruling  that  stated  there  were  no  special 
requirements  for  searching  a  third  party's  property.  The  Court  also 
stated  that  if  the  magistrate  exercised  unusual  care  in  specifying 
when  and  where  the  search  would  take  place,  as  well  as,  what  could  be 
seized,  there  was  no  special  requirement  of  using  a  subpena  fii'st — • 
even  when  searching  press  property. 

Three  justices  dissented  from  the  opinion — two  on  the  ground  that 
the  search  infringed  upon  the  1st  amendment  and  14th  amendment 
guarantees  of  a  free  press  and  one,  Justice  Stevens,  on  the  broader 
gromid  that  the  majority's  construction  of  the  4th  amendment's,* 
language  threatened  all  innocent  third  parties. 

One  justice  did  not  participate.  It  is  largely  in  response  to  this 
decision  that  a  number  of  bills,  including  yours,  Mr.  Chairman — S. 
3164 — have  been  introduced.' 

The  Department  of  Justice  does  not  today  have  answers  to  all 
the  questions  that  have  been  asked  this  morning.  We  don't  feel  that 
iwe  even  know  all  the  questions.  But  I  hope  to  spell  out  our  views  as 
to  ,what  we  think  we  have  to  do  now  to  insure  that  the  problem  re- 
ceives careful  examination. 

The  administration,  as  I  have  said,  has  taken  an  extremely  pro- 
tective view  of  the  importance  of  a  free  press  and  is  deeply  concerned 
about  the  possibility  that  searches  and  even  subpenas  might  force  the 
revelation  of  confidential  sources. 

We  argued  in  the  Supreme  Court  in  this  case  that  the  Constitution 
itself  did  not  forbid  a  search  by  the  State  or  by  the  Federal  Govern- 
ment, and  that  is  our  position  now. 

However,  as  a  matter  of  administration  policy,  we  believe  that 
searches  in  this  area  are  extremely  dangerous. 

The  administration's  immediate  reaction  to  the  Stanford  Daily 
case  was  a  decision  to  extend  the  regulations  that  we  have  already 
l)roninlgatod  to  limit  snbper.as  of  the  ])ro?s  to  cover  soaivhes  as  well. 

As  I  have  mentioned.  I  do  not  Imow  of  any  Federal  search  of  a  press 
operation.  The  regulations  are  not  going  to  mean  a  change  in  our 
practice. 

"Wliat  we  have  begun  to  do  through  our  regulations,  and  what  we 
want  to  do,  is  to  quiet  the  fears  that  the  Federal  Government  might  use 
the  Stanford  decision  as  an  occasion  for  changing  its  policies. 
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I  would  like  to  mention  that  wc  began  tliis  process  even  before  the 
Stanford  Daily  decision  came  down.  Attorney  General  Bell  discussed 
tlie  need  for  extending  the  regulations,  Avliicli  were  only  in  the  I'orm 
of  restrictions  on  subpenas,  to  cover  search  Nvarrants  months  before 
the,  Stanford  Daily  case  was  decided. 

Let  me,  if  I  may,  describe  briefly  the  restrictions  in  the  subpena 
area — for  the  direction  we  are  moving  in  the  search  warrant  area  is 
to  require  all  of  the  extensive  and  burdensome  restrictions  which  are 
now  required  for  a  subpena  authorization,  plus  a  subpena-tirst  rule. 
The  subpena-iirst  rule  is  the  very  rule  that  was  rejected  in  the  Stanford 
case  by  the  Court. 

We  would  like,  with  some  foi-m  of  narrow  exception  such  as  is  in- 
corporated in  the  proposed  legislation  to  mipose  by  regulation  a  re- 
quirement of  using  a  subpena  prior  to  requesting  a  search  warrant. 
This  has  been  our  practice  and  we  wish  to  emphasize  our  caution. 

The  subpena  rules  begin  with  a  statement  that  is  very  close  to  what 
I  have  been  trying  to  convey :  The  prosecutorial  power  of  Government 
should  not  be  used  in  such  a  way  that  it  impairs  the  reporter's  re- 
sponsibility to  cover  as  broadly  as  possible  controvei-sial  public  issues. 

xlfter  this  statement  of  intention  our  subpena  regulations  set  up  a 
series  of  hurdles  that  have  to  be  cleared  before  a  prosecutor  can  request 
a  subpena  for  press  inf onnation. 

Fii-st,  the  Department  must  exhaust  all  reasonable  opportunities  to 
obtain  information  from  noimiedia  sources  before  a  subpena  request 
is  even  considered. 

Second,  we  have  to  try  to  negotiate  with  the  media.  If  negotiations 
fail,  the  matter  has  to  be  sent  to  the  Attorney  General  of  the  United 
States.  He  will  be  personally  responsible. 

The  Attorney  General's  authorization  is  then  limited.  Tliis  au- 
thorization is  for  subpenas — not  even  search  warrants.  And  we  regard 
search  warrants  as  more  serious  than  subpenas. 

The  Attorney  General's  power  to  authorize  is  limited  by  his  own 
regulations.  The  request  for  authorization  must  reasonably  show  that 
the  information  sought  is  essential  to  a  successfid  investigation, 
^particularly  with  regard  to  establisliing  guilt  or  imiocence. 

The  Goverimient  investigator  who  wanted  the  subpena  must  also 
show  that  the  infonnation  could  not  be  obtained  from  alternative 
nomnedia  sources — ^a  provision  very  much  like  the  one  in  the  wiretap 
statute. 

Furthermore,  even  if  the  subpena  is  justified,  it  has  to  be  limited 
to  the  verification  of  published  information  and  to  circumstances  that 
relate!  to  the  information's  accuracy,  except  under  emergency 
circumstances. 

I  could  go  on  and  on  with  the  subpena  requirements. 

The  amendments  being  drafted  for  search  warrants  are  designed 
to  complement  the  subpena  regulations.  AVe  hope  the  amendments  will 
quiet  fears  that  we  will  change  our  miiform  practice  of  not  searching 
in  the  press  area. 

Investigators  will  be  forced  to  rely  on  the  subpena  process,  except 
for  a  narrow  category  of  situations  where  use  of  a  search  warrant 
seems  absolutely  necessary. 

That  category  has  not  been  defined.  The  task  of  delineating  these 
situations  is  one  that  many  of  the  witnesses  before  me  have  been  dis- 
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cussing.  We  will  try  to  develop  a  definitioii  wliick  permits  a  bypass 
of  tlie  subpena  process  in  only  rare  cases. 

Almost  all  of  the  proposed  bills  before  the  Senate  recognize  the 
need  for  some  exception.  It  is  our  goal  to  restrict  the  exceptions  to  as 
small  a  class  as  possible. 

"We  plan  to  develop  procedures  that  go  beyond  what  some  of  the 
bills  have  mentioned.  For  example,  there  should  be  procedures  to  in- 
sure that  no  search  is  used  as  a  prior  restraint :  Xo  search  should  im- 
necessarily  remove  the  very  documents  that  would  be  published 
thereby  preventing  the  American  people  from  getting  that 
information. 

One  of  the  Congressmen  suggested  earlier  this  morning  that  when 
there  must  be  a  search  within  the  narrow  category  established  by  the 
Senate  or  by  regulations,  documents  might  be  sequestered  or  set  off. 
The  documents  could  not  be  searched  immediately  by  Federal  investi- 
gators, but  would  be  examined  after  a  neutral  party  located  the  specific 
materials  sought. 

We  will  consider  procedures  such  as  that,  to  be  added  as  precautions 
wheii  a  search  is  necessary. 

Tliis  drafting  effort  will  demand  some  weeks  of  work  on  our  part. 
I  think  I  will  make  the  complexity  with  which  we  miist  deal  clear 
as  I  continue.  The  i)rocess  of  determining  when  a  search  is  appropriate 
involves  difficult  issues. 

After  a  complete  draft  of  our  proposed  amendment  is  prepared  by 
the  Department,  we  will  make  it  pu])lic.  We  will  invite  comments  by 
all  pai'ties  before  the  final  regulation  is  approved. 

Our  purpose  is  to  prepare  regulations  which  insure  full  respect  for 
first  amendment  needs. 

I  Avould  like  to  close  this  section  which  descril)es  what  the  Federal 
Government  is  doing  and  Avhat  its  position  is  with  regard  to  searches 
of  the  press  by  giving  you  a  summary  of  what  the  situation  has  been, 
with  regard  to  subpenas. 

Department  of  Justice  records  reveal  tliat  so  far  this  year,  only 
17  sul>penas  have  been  issued  to  the  press.  Twelve  of  those  have  been 
voluntary. 

xV  voluntary  subpena  refers  to  a  case  where  the  journalist  is  en- 
tirely Avilling  to  testify,  but  only  if  snbpenaed. 

Tn  short,  there  Avere  five  contested  subpenas  in  the  entire  Ignited 
States  so  far  this  year.  Of  these  li\'e.  two  were  related  to  business 
records  and  one  was  an  antitrust  demand — neither  of  which  concerns 
repoiting  activities. 

That  seems  to  me  to  mean  that  we  are  only  talking  about  tAVO  sub- 
penas tliis  year. 

Tn  1077.  23  subpenas  were  authorized  and  10  were  voluntary.  There 
were  4  nonvoluntary  subpenas  of  the  press  in  the  entire  United 
States  last  year. 

T]>e  figures  seem  to  me  to  be  verv  reassmnng:  they  reflect  the  Federal 
Government's  past  policy  and  its  future  direction. 

Let  me  turn  now  to  the  questions  that  arise  with  rejiard  to  u<?inrT 
proteetive  statutes  as  opposed  to  reo-ulations,  and  to  roA'cring  all  third 
l->ai-ties  as  opposed  to  the  i^ress  alone.  These  questions  seem  to  us  to 
represent  the  Aeiy  liaixl  issues. 
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Sonator  Bayh,  your  bill  covers  all  third  parties,  as  most  of  the 
proposed  bills  do. 

The  problem  of  protectintr  acninst  searches  can  ])rob;il)]y  l)e  best 
addressed  by  lirst  looking-  at  searches  of  all  thiril  paities — not  oidy 
because  that  is  the  substance  of  your  bill,  Senator  ]^avh.  but  also  be- 
cause  the  press  search  adds  additional  problems  to  the  pio])lems  of  all 
iliird  parties — all  parties  who  ai'e  not  suspected  of  committiiiii-  a  crime. 

i  f  1  talk  first  al)out  thii-d  parties,  we  can  cover  most  of  tlie  diilicuit 
])roblems.  Then  we  can  turn  to  the  additional  problems  of  the  press 
.search. 

It  is  a  strikin,a:  fact.  I  l)elieve — and  an  impoi-tant  one — that  there  is 
no  i-eal  diliVrence  among  any  of  the  people  who  discuss  third  party 
searches  as  to  what  the  right  policy  oi-  standard  sliould  be.  The  dill'er- 
ences  all  aiise  in  the  areas  of  administration  and  imi)l(Mnentation. 

Whether  we  are  talking  about  ariests  of  iiulivi(hials  or  searches  and 
seizures  of  places  and  things,  any  decent  government  should  attempt 
to  use  the  least  force  possilde  to  deal  with  its  citizens. 

That  is  simply  what  you  do  if  you  are  a  decent  go\-ermnent.  You  use 
tlie  least  force  that  Avill  accomplish  what  is  necesstiry  to  bring  a  person 
to  court  or  to  get  evidence. 

If  what  is  sought  is  a  document,  the  government  should  start  simply 
by  requesting  the  document — that  may  do  the  job.  ]f  a  icriuest  won't 
work,  evidence  should  be  sulijienaed.  A  search  should  be  used  only  if  a 
request  or  a  suVii)ena  would  threaten  legitimate  law  enfoi-cement 
purposes. 

So  we  agree  on  the  policy  and  the  sequence  and  the  decency.  I  think, 
in  the  search  and  arrest  aieas. 

This  is  the  theorj'  underlying  the  drafting  of  S.  oli'A.  The  theory  is : 
Don't  search  unless  a  subpena  will  not  do. 

Tlie  difficult  questions  in  the  search  area  come  at  the  stages  of  im- 
plementation procedures  and  admiiiistration.  and  these  questions  are 
very  difficult. 

It  is  obviously  reasonalde  to  assume  that  a  guilty  i:>arty  Avill  not  turn 
over  evidence  requested  or  subpenaed.  Following  this  approach.  Sen- 
ator Bayh's  bill  excludes  from  the  re(|uirement  of  subpena  lirst  a  per- 
son who  may  be  quilty  of  the  crime. 

The  hard  question  is:  What  assumption  should  we  make  about  other 
third  parties  who  hold  evidence  ?  I  am  not  talking  about  the  ])ress. 

Ignore  the  press  for  the  moment.  What  assum{)tion  should  we  make 
about  M-hether  other  third  parties  Avho  are  not  suspected  of  committing 
a  crime  are  likely  to  turn  over  the  evidence  or  may  destroy  it? 

First,  we  must  i-ealize  that  what  a])]iears  to  l)e  a  sim))le  single  classi- 
fication of  all  tliird  parties  actually  divides  into  a  variety  of  categories. 

At  one  end  of  the  third-party  spectrum  is  perhaps  the  bank  or  the 
other  institution,  which  is  custodian  of  some  form  of  evidence  as  part 
of  a  regular  business  relationshij). 

There  is  no  reason  to  think  that  serving  a  subpena  on  some  such 
institution  will  cause  them  to  destroy  or  remove  from  the  jurisdiction 
the  evidence  they  hold. 

Xow  what  is  at  the  other  end  of  the  spectrum  ? 

If  we  set  aside  suspects  Avho  we  think  are  ])robably  guilty  and  even 
set  aside  the  difficult  categoi-y  tliat  Justice  White  refers  to.  of  people 
who  may  be  suspects  of  which  we  are  not  yet  fully  awaie,  then  at  the 
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other  end  of  the  spectrum  we  still  have  the  family,  the  friends,  the  rela- 
tives, and  the  associates  of  a  suspect  who  may  have  in  their  possession 
the  e\'idonce  tending  to  incriminate  the  suspect. 

At  that  end  of  the  third  party  spectrum,  it  seems  to  us  to  be  ex- 
tremely questionable  whether  a  subpena  would  result  in  the  production 
of  tlie  evidence.  Indeed,  a  subpena  might  result  in  the  destruction  of 
the  evidence. 

I  don't  regard  this — and  perhaps  I  should  not  admit  this  too 
readily — as  shocking  behavior  on  behalf  of  wives  or  children  or  parents 
or  the  closest  of  friends.  It  is  understandable  that  this  group  may  not 
cooperate  freely  and  immediately  or  at  least  that  they  might  be  tempted 
to  try  to  help  out  a  very  close  associate.  This  behavior  is  not  lawful ; 
it  is  not  right ;  but  it  is  a  human  temptation,  and  it  seems  to  us  to  be  a 
real  one. 

Thoir  lo3'alty  may  not  be  to  the  law ;  it  may  not  be  to  the  Govern- 
ment ;  it  may  be  to  their  immediate  associates. 

As  a  practical  matter,  I  don't  think  anybody  knows  whether  most 
third  parties  who  may  be  holding  evidence  are  more  like  the  bank  or 
are  more  like  the  wife,  child,  mother,  father,  or  friend  of  a  suspect. 

I  am  extremely  concerned  that  a  veiy  large  class  of  third  parties 
may  fall  in  the  category  of  close  associates. 

1  recognize.  Senator  Bayh,  that  your  bill  states  that  if  a  magistrate 
finds  probable  cause  to  believe  that  the  evidence  may  be  destroyed,  a 
search  warrant  may  be  issued. 

The  issue  that  remains,  though,  is  what  evidence  will  it  take  to  find 
a  likelihood  that  the  evidence  will  be  destroyed?  Is  it  sufficient  that 
we  are  dealing  with  a  wife  or  a  husband  or  a  child  or  a  close  friend  ? 

Surely  it  is  not  wise  for  us  to  seek  out  and  then  present  to  a  magis- 
trate more  detailed  evidence  of  a  relationship.  Senator  Mathias  stated 
his  fears  about  invasions  of  privacy  a  little  while  ago.  Surely  the 
Federal  Government  should  not  get  in  the  business  of  saying :  We  can 
search  because  these  are  extremely  close  friends  or  this  is  a  cliild  who 
adores  his  parents  or  something  like  that. 

It  is  hard  to  see  how  we  can  go  further  tlian  simply  noting  the  rela- 
tionship if  we  wish  to  remain  nonobtrusive.  Then  the  question  becomes ; 
Is  the  relationsliip  enough  ? 

The  third  party  search  is  an  extremely  troubling  matter  to  us  and 
it  is  troubling  because  we  think  many  of  the  people  who  will  have  evi- 
dence of  the  crime  and  who  are  not  themselves  criminals  or  suspects 
will  have  close  relations  and  loyalties  to  suspects. 

The  difficulties  become  even  greater  when  we  recognize  that  in  deal- 
ing with  third  parties  we  have  to  look  at  certain  special  categories 
other  than  the  press — special  categories  such  as  the  lawyer-client  rela- 
tionship. These  are  categories  that  may  require  special  protections: 
lawyer-client,  doctor-patient,  spouses,  and  areas  where  there  are  com- 
monhiw  priA'ileges. 

Tliis  piol)lem  tliat  the  third  parly  category  involves  a  lot  of  people 
who  may  be  more  loyal  to  the  suspect  than  to  tlie  law  or  the  Govern- 
ment would  not  make  much  difference  if  it  did  not  make  much  differ- 
ence whether  you  went  by  the  way  of  a  subpena  or  a  search  warrant. 
But  real  differences  turn  on  that  choice ;  this  is  why  the  bills  have  been 
introduced  asking  for  a  subpena-first  rule. 
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A  subpcna  has  real  advantages  in  terms  of  fairness.  It  allows  the 
named  party  to  ohalloTijie  the  reqnest,  thus  providin<j^  the  benefit  of 
judicial  consideration  in  an  adversary  proceedins^  to  determine 
■\vliether  the  demand  is  relevant  to  a  leijitimate  law  enforcement 
piii'])ose  and  Avhether  the  sub])ena  is  unduly  burdensome  or  oppressive. 

Tlic  subpena  process  avoids  anj'  problem  of  rummajifinjj  tlirou2:h 
someone's  possessions.  The  problem  does  not  arise  when  a  subpena 
is  used  because  the  person  v.ho  receives  the  subpena  simply  delivers 
what  is  soufjht  or  he  doesn't. 

But  there  are  obvious  costs  to  followino-  the  subpena  process — costs 
that  are  the  absolute  converse  of  the  benefits  I  have  just  described. 

Xotice  and  an  opportunity  for  liti^'ation  provide  people  whose 
loyalty  is  to  the  suspect  with  an  opportunity  to  destroy  evidence  and, 
at  a  minimum,  to  invoke  considerable  delay  which  may  be  a  serious 
impediment. 

They  not  only  provide  the  opportunity,  but  I  think  delay  or 
destruction  is  a  likelihood. 

Indeed,  someone  mentioned  this  morning — I  think  it  may  have  been 
Senator  Scott — that  any  system  which  creates  a  sanctuary,  a  certain 
class  of  third  ])arties  who  coiddn't  be  searched,  may  lead  to  the  special 
problem  of  designating  a  place  where  evidence  may  be  unduly  safe. 

A  search  warrant,  on  the  other  hand,  has  the  advantages  that  a 
subpena  lacks.  It  has  the  advantages  of  certainty  and  promptness 
not  present  in  the  subpena  process.  But  search  warrants  also  have  the 
disadvantages  that  correspond  to  certainty  and  promptness. 

If  we  go  to  a  close  friend  or  a  relative  and  search  for  evidence  of 
a  serious  crime  with  a  search  warrant,  we  are  likely  to  get  the  evi- 
dence if  it  is  there.  The  evidence  will  not  be  destroyed. 

But  then  there  are  the  disadvantages.  Search  warrants  do  not 
permit  an  adversary  proceeding.  They  necessarily  involve  some  great- 
er invasion  of  privacy  and  some  more  rimimaging  through  other  peo- 
ple's possessions  than  does  a  subpena. 

Search  warrants  do  require  a  higher  standard.  You  can't  get  a 
search  warrant  unless  there  is  probable  cause  to  l)elieve  that  evidence 
is  in  a  particular  place  and  that  it  is  connected  with  criminal  activity. 

For  a  subpena  all  you  need  is  a  relevant  law  enforcement  purpose. 
However,  use  of  a  search  warrant  is  still  a  heavier  hand. 

Compromises  between  the  two  procedures  are,  of  course,  possible.  I 
think  Senator  Dole's  earlier  proposal  was  a  search  warrant  with  an 
adversarv^  proceeding. 

To  suiii  up  on  this  section  on  general  third  party  search  issues.  I 
note  in  all  frankness  that  the  third  party  category  causes  us  consid- 
erable concern,  Senator  Bayh. 

The  category  causes  us  concern  not  because  we  have  any  problem 
with  the  policy  standard  that  is  stated  in  your  bill  and  in  some  of 
the  other  bills,  the  standard  of  using  the  subpena  route  if  you  can 
unless  evidence  will  be  destroyed.  Rather,  our  concern  with  the  cate- 
gory is  that  the  standard  doesn't  really  tell  us  what  to  do,  and  we  are 
afraid  that  it  will  be  read  to  mean :  Go  by  the  subpena  route,  even 
vlicn  vou  are  dealing  with  people  who  may  be  suspects  and  may  be 
accomplices  and  are  friends  and  relatives,  and  people  who  we  think 
may  very  well  destroy  evidence. 
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In  m}'  own  mind,  I  have  sonic  question  as  to  Avliich  is  the  more 
decent  route  to  go  witJi  close  reLatives — subpena  or  search.  The  snb- 
pena  asks  a  relative  to  turn  over  to  the  Government  evidence  against 
a  rekitive.  The  search  does  not  ask  the  relative  to  take  part  in  the 
investigation  in  the  same  direct  and  personal  way. 

There  is  only  one  other  major  issue  which  relates  to  general  third 
party  searches.  This  major  issue  is:  AVho  should  decicTe  whether  a 
search  is  appropriate  i  Whatever  the  standard  is,  who  should  apply  it  ( 

Should  the  decision  that  a  search  warrant  is  too  dangerous,  in  terms 
of  e\  idence  being  destroyed,  be  made  by  the  Attorney  General  alone 
or  should  it  also  be  made  by  a  magistrate  ^ 

There  is  a  good  bit  to  be  said  on  each  side  of  that  f{uestion.  The 
Attorney  (ieneral  has  expertise  and  a  fund  of  judgment  and  of  ex- 
perience that  magisrates  will  not  have. 

^\'sting  that  responsibility  in  the  Attorney  General,  as  we  do  with 
the  subpena  regulations  and  as  we  are  likely  to  do  with  the  search 
warrant  regulations,  creates  a  single  center  of  public  accountability. 

The  question  of  magistrate  or  Attorney  General — who  should  be 
responsible  for  additional  test — would  be  the  same  if  we  were  talking 
about  the  press  or  third  parties. 

Senator  ^Scott.  Mr.  Chairman,  might  I  interrupt  very  briefly  ( 

Is  not  it  true  that  that  has  been  done  by  both — the  prosecutor,  the 
U.S.  attorney  or  the  count}-  prosecutor  has  to  first  determine  he  wants 
it.  Then  he  has  to  go  to  court  in  order  to  get  it.  It  is  not  either-or. 
Under  the  Constitution  one  has  to  apply  and  the  other  has  to  authorize. 
1  do  not  follow  the  logic  of  that. 

Mr,  Heymanx.  You  are  absolutely  right.  Senator  Scott.  Indeed  it 
gets  a  touch  complicated.  Let  me  say  what  this  issue  is  once  more. 

As  Senator  Scott  just  said,  with  any  search  warrant  of  a  suspect, 
the  .Vttorney  (ieneral  or  somebody  in  the  Department  of  Justice  has 
to  approve  the  warrant  request  and  then  a  magistrate  has  to  authorize 
it.  So,  the  magistrate  and  Department  of  Justice  are  botii  involved. 

Now,  who  should  decide  whether  a  subpena  alone  is  adequate  when 
we  deal  with  a  specially  protected  category  of  matters — let's  say  the 
press,  for  example.  The  category  could  be  all  third-party  searches, 
but  let's  say  it  is  the  press,  a  narrower  category,  one  that  is  more  con- 
genial— at  least  one  that  is  less  troublesome  to  me.  We  all  agree  that 
there  should  be  something  like  a  subpena  first  rule  for  the  press  with 
a  very  narrow  exception;  at  least  we  in  the  Department  of  Justice 
agree  with  that. 

But  who  shoidd  decide  the  question  whether  this  is  one  of  those  rare 
cases  where  a  s(>arch  is  necessary^  Should  it  be  the  Attorney  General 
alone  or  should  it  be  the  Attorney  General  folloAved  by  a  magistrate'^ 

The  way  the  proposed  legislation  addresses  this  question  is  one  of 
the  matters  that  I  think  has  to  be  studied.  I  think  it  is  significant  that 
there  is  no  record  in  the  history  of  the  Federal  Government  of  tlie 
Attorney  General  abusing  this  approval  authority.  Furthermore,  the 
Attorney  General  will  be  constrained  by  new  regulations.  There  has 
been  no  search  of  the  press  in  the  history  of  the  country.  That  record 
is  one  reason  why  we  might  wish  to  allow  the  Attorney  General  alone 
to  decide  if  we  are  in  the  unique  situation  where  a  search  warrant 
might  be  recpiired. 
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Another  reason  why  we  might  wisli  to  leave  the  authority  witli  the 
Attorne}'  General  alone  is  thai  the  unique  situation  n\  wliich  we  might 
wish  to  search,  an  event  Avhich  has  never  jet  arisen  in  2Uo  years  of  tliis 
country,  is  very  lilcely  to  be  an  emergency  situation,  it  is  likely  to  be 
one,  it  it  ever  arises,  that  in\olves  a  terrorist  holding  someone  or 
making  some  bold  threat.  It  is  likely  to  be  a  situation  where  prompt 
action  is  required. 

Let  me  try  and  draw  this  to  a  close.  1  appreciate  the  length  of  time 
you  have  gi\  en  me  already. 

On  the  press  protection  issues,  as  I  said  earher,  we  recognize  that 
there  are  iwo  types  of  problems.  One  type  of  problem  is  whether  the 
X^ress  is  in  fact  being  searched  and  conhdential  sources  being  revealed, 
riie  other  is  whether  the  fear  of  searches  alone  can  have  an  extremely 
damaging  ell'ect  on  the  press. 

In  many  ways  we  think  the  present  context  makes  the  second  con- 
cern, the  concern  of  the  eli'ects  of  fear,  the  more  serious  one. 

Again,  as  far  as  anyone  can  trace  in  the  history  of  the'  country  there 
have  been  14  or  15  searches  of  the  press.  1  recei\  ed  these  iigures  from 
the  lleporters*  Committee  for  Frecloin  of  the  Press  througii  Mr.  Jack 
Landau.  There  does  not  seem  to  be  any  record  of  a  press  search  before 
the  jStanfonl  Pally  case.  There  have  been  about  11  or  15  since  then, 
lliat  includes  all  States. 

There  are  47  States  which  are  in  the  same  position  as  the  Federal 
Government,  never  having  searched  a  press  establishment,  to  the  best 
of  anybody's  knowledge.  Tlie  exceptions  are  California,  ]Montana,  and 
Khode  Island.  Most  of  the  cases  are  in  California;  many  in\ol\e  the 
Simbionese  Liberation  Army. 

There  are  three  alternatives  for  dealing  with  press  protection.  One 
alternative,  which  Deputy  Attorney  General  Civiletti  announced 
would  be  our  policy  where  he  addressed  the  AVashington  IM'ess  Club, 
is  the  subpena  tirst  rule.  That  rule  apx)ears  in  some  of  the  bills. 

The  second  alternative,  which  I  think  appeared  originally  in  Senator 
Dole's  earlier  draft,  was  a  warrant  procedure  that  gave  the  press  or 
perhaps  all  third  parties  a  right  to  appear  and  engage  in  an  adversary 
argument  at  the  stage  of  issuance  of  a  search  warrant. 

A  third  alternative,  which  relates  to  Avhat  Senator  ]Mathias  was 
saying  earlier  today,  would  be  to  create  some  special  protection  for  the 
category  of  those  who  report  governmental  wrongdoing:  whistle- 
blowers.  President  Carter  has  amiounced  his  support  for  whistle- 
blowing. 

Certahily  the  most  important  category  of  everything  we  are  dealing 
with  today  is  the  category  which  includes  such  informants  as  Deep 
Throat  aiid  reporthig  Watergate.  This  is  the  category  of  protecting 
the  press  against  government,  of  insuring  that  the  press  is  free  to 
report  on  government. 

i  will  state  the  last  two  questions  very  quickly.  First,  should  we  pro- 
tect against  Federal  (io\erninent  excesses  by  using  a  regulation  or  a 
statute?  I  have  already  said  there  is  no  record  of  Federal  abuse.  There 
is  great  security  in  tlie  Federal  held,  both  by  uninterrui)ted  practice 
and  by  new  regulations.  If  the  i-egulations  are  faulty,  they  are  easier 
to  change  than  a  statute  v>-ould  be.  Tt  is  earier  to  improve  them. 

Nor  will  there  be  anonymous,  silent.  back-Kiom  changes  is  regtda- 
tions.  If  tluMc  are  any  changes  in  these  i)ublislicd  regulations,  we  will 
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all  hear  about  it;  I  can  assure  you  of  that.  Tliat  is  tlie  case  for 
re<rulations. 

On  the  other  hand,  the  comparative  rigidity  of  legislation  is  to  some 
extent  an  advantage.  The  rigidity  assures  that  a  change  in  administra- 
tion will  not  create  a  change  in  regulations  or  a  change  in  policy  and 
interpretation.  The  choice  between  regulations  and  a  statute  is  not  an 
easy  one. 

The  final  question  is,  in  many  ways,  the  hardest  of  all.  I  will  close 
with  this  choice:  Should  the  States  be  covered  in  any  statute?  Again, 
I  would  like  to  say  that  our  position  at  the  moment  is  one  where  we 
wnnt  to  siudy  tlio  matter  further. 

I  have  mentioned  that  there  are  only  three  States  in  which  there 
has  been  any  known  problem  in  the  history  of  the  country.  California, 
Montana,  and  Rhode  Island  are  the  only  States  where  we  knov\'  press 
searches  occurred. 

Surprisingly,  the  constitutional  question  of  legislating  national  law 
enforcement  procedures  is  not  a  clear  one.  In  the  old  daj's,  one  could 
say  that  if  Congress  wished  to  reach  the  States,  at  least  with  a  bill  in 
the  press  area,  that  the  constitutional  question  would  be  an  easy  one. 

It  Keems  to  me  not  to  be  an  entirely  clear  question  now.  I  am  not  say- 
ing these  statutes  would  be  unconstitutional.  I  am  simply  saying  that 
the  issue  is  one  that  we  would  have  to  look  at  hard,  and  that  the  con- 
stitutionality might  depend  on  the  terms  of  the  bill.  The  most  clearly 
constitutional  bill  is  the  one  that  may  be  least  desirable  as  a  matter  of 
policy  and  even  politics;  this  would  be  a  bill  that  would  condition 
State  receipts  of  LEAA  funds  on  changing  their  search  procedures  or 
some  similar  choice. 

Statutes  based  on  the  5th  clause  of  the  14th  amendment  take  us  into 
a  very  difficult  area  entangled  by  confusing  Supreme  Court  decisions 
of  the  last  2  or  3  years.  Once  again,  I  am  not  saying  that  this  option 
is  constitutional  or  unconstitutional.  There  are  just  substantial  con- 
stitutional questions  in  that  area. 

We  will  produce  an  opinion  on  the  constitutionality  of  the  proposed 
legislation,  and  we  would,  of  course,  happly  furnish  it  to  the  connnit- 
tee. 

As  a  matter  of  policy,  the  question  of  extending  national  rules  to 
the  States  is  one  that  always  arises  in  the  area  of  federalism.  There 
may  be  3  or  4  or  6  or  10  ways  to  deal  with  the  problems  of  press  and 
law  enforcement;  47  States  are  dealing  with  it  now  satisfactorily.  We 
will  make  our  proposals.  Congress  will  come  up  with  its  proposals. 
Congress  will  come  up  with  its  proposals.  It  may  be  that  States  could 
come  up  with  better  proposals  or  new  protections.  The  federalism 
problem  is  tlie  one  tliat  was  roferi-ed  to  by  Brandeis  many  years  ago; 
it  is  the  question  of  permitting  the  States  to  serve  as  experimental 
laboratories. 

National  legislation  may  be  a  subject  of  slightly  more  concern  in  this 
particular  case  because  law  enforcement  procedure  is  an  area  where 
Congress  has  gone  out  of  its  way  to  leave  the  States  considerable 
freedom  after  they  satisfy  their  constitutional  obligations.  There  is 
an  exception  to  Congress'  restraint  in  this  area :  the  wii-etap  statute  is  a 
Fedei-al  law  regulating  the  States.  But  it  is  the  only  exception.  Law 
enforceuient  is  near  the  heart  of  State  powers. 
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Again,  there  is  much  to  be  said  on  both  sides  of  this  question.  I  am 
not  stating  an  administration  position.  I  am  simply  saying  that  we 
want  to  look  very  hard  at  this  ibsue  in  the  days  ahead. 

i  will  close  by  saying  that  President  Carter  has  announced  that  he 
has  put  together  a  team  to  look  hard  at  the  question  of  legislation. 
This  analysis  will  be  performed,  together  with  the  drafting  of  regula- 
tions. 

Excuse  me  for  taking  so  much  of  your  time,  Senators. 

Senator  Bayh.  Not  at  all.  We  appreciate  your  giving  us  your 
thoughts.  I  appreciate  the  fact  that  the  administration  now  has  this 
task  lorce  undertaking  to  study  this  question. 

Can  you  give  us  an  idea  of  how  long  that  study  will  take  ? 

Mr.  Heymann.  It  is  extremely  hard  to  say,  Senator  Bayh.  The 
answer  depends  somewhat  on  whether  we  try  to  determine  what  hap- 
pened in  California;  whether  we  go  into  tlie  question  of  how  many 
of  the  State  shield  laws — there  are  at  least  2(3  States  that  otl'er  some 
protection  to  reporters  against  subpenas  through  shield  laws — oU'er 
X^rotection  against  search  warrants.  It  would  at  least  take  us  4  wrecks, 
but  1  do  not  like  to  promise  you  a  deadline. 

Senator  Bayh.  i  understand  it  is  not  an  exact  science ;  it  is  a  trying- 
business  trying  to  ferret  out  answers  to  diiiicult  questions  like  tliis. 

I  would  like  to  ask  this.  You  have  emphasized,  understandably,  the 
fact  that  in  200  years  of  history  no  Attorney  General  has  abused  this ; 
only  three  States  have  used  this  particular  tool.  Thus,  there  is  the 
question  of  whether  the  problem  is  significant  enough  that  we  should 
move  into  a  legislative  area. 

Is  it  fair  to  suggest  that  we  may  be  in  a  whole  new  ball  game  now  ? 
The  fact  that  only  three  States  have  pursued  this  teclmique  could  very 
well  have  been  hinged  on  the  fact  that  they  did  not  believe  the  use  of 
that  technique  was  available  under  the  Constitution  of  the  United 
States.  Now,  the  Supreme  Court  has  said  very  clearly  it  is. 

I  do  not  suggest  that  State  authorities  or  local  authorities  are  going 
to  act  with  maliciousness.  They  might  begin  using  what  they  feel  is 
a  very  legitimate  tool  in  the  protection  of  society  generally. 

The  question  is,  Under  what  procedure  should  they  exercise  the 
pursuit  of  that  goal  ? 

Now  they  have  been  given  a  broader  fiat  of  authority  to  pursue 
this  information  and  to  invade  what,  prior  to  the  Supreme  Court 
decision,  could  well  have  been  considered  otf  limits. 

Is  that  an  unreasonable  assessment  'i 
^  Mr.  Heymann.  No;  I  do  not  think  it  is  an  unreasonable  assessment, 
Senator  Bayh. 

I  cannot  quite  decide  myself  what  the  actual  risks  are.  I  think  your 
argument  is  a  plausible  one.  If  I  were  to  build  tlie  argument  in  terms 
of  danger  or  on  the  basis  for  fear,  I  would  emphasize  that  there  had 
not  been  a  search  until  the  Stanford  Daily  search  in  1970,  but  that 
there  had  been  15  searches  since.  So,  one  could  say  the  best  way  to  look 
at  the  problem  is  not  to  say  there  have  only  been  15  searches  in  the 
last  203  years;  but  to  say  that,  after  194  years  there  were  no  searches, 
and  there  have  been  15  in  the  last  9. 

Senator  Bayh.  I  think  this  all  has  to  be  taken  in  the  context  that 
my  colleague  from  ;Maryland  suggested.  There  are  some  of  us  who 
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are  a  bit  concerned  that  this  relaxation  on  the  right  of  privacy  of  inrli- 
vidnals  and  the  press  establishment  may  be  considered  by  some  to  be 
tlie  wa\e  of  the  future.  It  may  be  considered  to  significantly  broaden  a 
license  ^v]lich,  prior  to  this  time,  has  been  very  narrow  and  verj  seldom 
used. 

Afr.  I  Ikymaxx.  It  is  quite  possible. 

The  figuiv  tiiat  strikes  me  mo:-t  on  (he  other  side,  Senator  Bayh,  is 
that  oidy  three  States  have  ever  been  involved.  If  one  were  to  think 
about  wliat  could  be  done  l)y  tlie  States  to  deal  with,  this  pro])lem,  one 
could  stai-t  l>v  tliinking  al>f)ut  tlie  three  States  whei-e  searches  took 
])hice.  Ahnost  all  the  seaivhes  have  taken  place  in  California.  I  do  not 
know  whethei'  they  were  justified  or  unjustified.  The  Symbionese  Lib- 
ei-ation  Army  was  a  serious  threat  to  life.  Its  kidnaps  are  infamous. 

The  information  that  suirgesis  that  fears  are  real  says  two  things: 
First,  cases  have  increased  rapidly  since  1970;  there  were  none  before, 
and  there  are  15  now.  Second,  as  you  have  just  suggested,  the  Supreme 
Court  decision  may  look  like  an  invitation  in  some  States  to  search. 

I  do  not  know  whether  it  will  look  like  an  invitation  or  not. 

Senator  lx\vn.  The  develoi)ment  of  tlie  law  veiy  seldom  is  some- 
thing as  clear  and  certain  as  a  given  Supreme  Court  decision  or  the 
])assa,u-e  of  a  gi\en  law.  ]^ut,  slowly  but  surelv.  step  by  step,  things 
happ(>n.  Soon  you  aiv  there.  Precedents  have  been  established. 

"W'e  arc  talking  ahout  lelativelv  few  searches.  But  the  standard 
a])pli(>d  th.ere  then  can  1k>  expanded  to  other  circumstances  where,  for 
all  good  purposes,  slowly  but  surely  you  ijivade  the  very  sacred  rights 
of  nuMubers  of  tlie  ])ress  and  individual  citizens. 

We  really  will  not  know.  I  would  hope  that  in  vour  studv  you  are 
considei'ing  that. 

You  mention  that  the  Department  of  Justice  rule  is  subpena  first, 
with  ve IT  nai-i'ow  exceptio?is:  f  find  that  comfortintr.  I  appreciatc<l 
liearing  Mr.  Civiletti  mcn(  ion  that.  1  think  it  is  particularlv  laudatorv 
that  he  would  do  it  so  quickly  after  the  case  and  tliat  vou  would  stress 
the  imi)oi'tance  of  allayi)ig  fears  here  today. 

I  ha\  e  to  confess  to  yo)i  that,  given  that  nde  which  I  find  basically 
a  good  rule — and  it  is  basically  the  one  that  we  have  relied  on  in  tl'e 
legislation  which  I  have  intrcxluced— I  find  that  rather  inconsistent 
with  oui-  friend  "Wade  ^IcC'ree.  the  Solicitor  General,  gettinir  involved 
in  this  California  case.  Can  you  give  us  some  idea  of  how  the  Federal 
Government  g(>t  in\-olve(l  in  that  one  ^ 

Afr.  IfKv.AiAxx.  I  think  I  can  answer  that  one  completelv.  Senator 
]^>j,yh 

Senator  !> wii.  I  liave  a  gicat  deal  of  i-esjiect  foi-  Judge  ]\IcCree  vou 
uudeistand.  '^  '^ 

Mv.  Ukvm Axx.  We  were  invited  in.  It  is  mv  understanding  we  did 
not  vohmteer  to  pait icii)ate.  We  vreie  asked  by  the  Court  if  Ave  would 
tell  tluMu  what  oui-  views  were  oji  the  constitutional  issue. 

Senator  Ilwir.  You  could  not  have  had  a  prior  commitment  when 
you  got  the  in\  itaiion  i  [Laughter.] 

Mv.  TTkv.maxx.  I  rJiink  uiaybe  we  tried  that  a  few  times,  but  thev 
kept  asking. 

In  othei-  words,  if  we  had  \olunteered  to  go  in,  the  question  would 
be,  whv  did  we  volunteer  to  o'o  in. 
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Senator  Bayii.  Having  accepted  the  invitation  and  feeling  that  that 
is  the  responsible  thing  to  do,  that  you  could  not  run  and  hide  on  an 
isHue  like  this,  why  is  it  that  the  advice  you  gave  to  the  Court  su[)p()rted 
The  Palo  Alto  police,  which  diel  not  adiiere  to  the  standard  that  the 
Department  of  Justice  has  just  outlined  'i 

Mr.  Heymanx.  Because  we  believe  that  our  standard  is  not  constitu- 
tionally required,  Senator  liayh.  In  other  words,  we  do  not  tiiink — antl 
this  is  what  we  argued  in  the  Court — that  the  Constitution  recjuires  a 
subpena-hrst  rule. 

A  lot  of  the  constitutional  arguments  go  back  in  history.  "We  do  not 
think  the  Constitution  recjuires  a  subpena-Hrst  rule  in  the  press  case. 
And  we  certainly  do  not  think  it  requires  a  subpena-lirst  rule  in  the 
broader,  third-party  case. 

"We  think,  howcAer,  as  a  matter  of  policy  and  Avisdom,  that  subpena. 
first — with  some  kiiul  of  narrow  exception — has  to  be  the  rule  for  the 
press  area  :  and  we  Iuxac  indeed  applied  it. 

Senator  Bayh.  I  have  not  had  the  chance  to  read  the  Solicitor  Gen- 
eral's brief — the  Government's  brief  on  this.  Would  it  not  have  been 
Avise  to  stress  the  policy  aspect  instead  of  the  constitutioiuil  aspect,  since 
tliat  was  the  policy  that  was' being  followed  by  the  Department  of 
Jtistice? 

Mr.  Heymaxn.  I  have  read  the  brief  carefully  a  week  ago  in  prepara- 
tion for  these  hearings,  Senator  Bayh.  I  think  the  brief  was  quite 
balanced,  although  I  clo  not  like  to  rely  on  my  memory  on  that. 

I  think  our  brief  mentioned  the  possibility  that  regulations  or  legis- 
lation coidd  be  devised  to  implement  a  policy  stand  that  was  consider- 
ably more  protective  of  the  press  than  what  we  thought  the  Constitu- 
tion itself  required. 

Senator  Bayh.  You  mention  the  preference  toward  regtdation,  yet 
A-erv  forthrightly  yoti  pointed  out  the  strengths  and  weaknesses  of  that 
approach.  The  fact  that  you  do  have  flexibility  and  it  is  easy  to  change 
can  be  either  a  strengfh  or  a  weakness,  given  temptations  that  may 
occur  in  the  future.  Some  waves  of  sentiments  might  be  prevalent  in  the 
cotmtrs'  at  a  given  time.  The  temptation  would  be  to  change  the  regula- 
tions. That  might  be  popularly  acceptable  even  though  it  might  signifi- 
cantly violate  the  constitutional  rights  of  certain  individuals. 

ISIr.  Heymaxn.  We  are  actually  quite  opcnminded  and  neutral  on  the 
issue  of  regtdation  versus  statute.  Senator  Bayh.  I  may  have  been  em- 
phasizing the  regulatory  side  more  than  I  shotild  have. 

Senator  Bayti.  Yoti  pointed  out  that  you  had  four,  I  think,  in  the 
years  you  mentioned,  subpenas  utilized  by  the  Department  of  Justice. 
How  many  subpenas  during  those  same  periods  were  individual  citi- 
zens, third-party  subpenas?  Can  we  get  an  idea  of  what  the  burden  is 
tliere,  what  the  incidents  are  there  ? 

Mr.  Heyimaxx.  I  am  just  going  to 

Senator  Bayit.  Warrants,  I  mean.  Warrants. 

!Mr.  Heymaxx.  The  figure  was  subpenas.  There  have  been  no  war- 
rants  

Senator  Bayh.  Xo  warrants. 

Mr.  Heymaxx.  There  haA'e  been  no  warrants  against  the  press  by  the 
Federal  Government  from  the  start  of  the  country  to  1978,  as  far  as  we 
can  tell. 
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In  any  given  year  there  would  be — I  do  not  know  whether  it  is  thou- 
sands or  tens  of  thousands,  search  warrants  ao-ainst  private  citizens. 

The  fio^ire  tliat  worries  me  greatly  is  liow  many  of  those  warrants 
were  used  with  third  parties. 

Senator  Bayii.  Is  it  possible,  as  you  study  tlie  pro])lem.  to  get  that 
information  for  us,  please,  so  we  have  some  idea  of  what  the  burden  is, 
the  size  of  the  problem  as  far  as  third  parties  are  conceined? 

Mr.  Heymaxn.  If  it  is  avaihable.  we  will  furnish  it.  sir. 

Senator  Bayh.  I  would  appreciate  it.  I  thiidv  that  does  give  us  an 
idea  of  how  much  potential  there  is  for  abuse  there. 

Let  me  ask  you  this.  You  emphasize  tlie  difficulty  of  defining  third 
parties  particularly  when  we  are  talking  about  family  relation- 
ships  

Mr.  IIky^sfaxx.  Even  close  friends. 

Senator  Bayti,  Close  friends. 

But  I  would  suggest  to  you  that  some  standard  has  to  be  applied 
now  as  to  whether  it  is  going  to  be  a  warrant  or  a  subpena.  I  assume 
that  destruction  of  evidence  is  one  of  the  inajor  things  that  is  relied 
upon. 

Mr,  Heyivianx.  Absolutely. 

Senator  Bayh.  Is  it  inconceivable  that,  whatever  that  standard  is 
that  is  used  now  to  limit  or  ]irohibit  the  destruction  of  evidence,  it 
could  also  be  used  in  the  future  ? 

"What  I  am  concerned  about  is  this.  You  have  got  somebody  out 
there.  I  don't  care  whether  they  are  kissing  cousins  or  total  strangers. 
They  have  evidence  that  they  are  about  to  destroy.  Or  they  are  a  per- 
son wdio  themselves  participated  in  a  crime.  I  want  the  law  to  see  that 
justice  is  done  and  the  accused  gets  due  process.  But  I  would  like  to 
have  them  convicted  if  indeed  they  are  guilty. 

But  if  you  are  talking  about  somebodv  wlio  is  an  innocent  party  that 
is  not  ])articipating.  and  l)_v  a  reasonable  definition  is  not  about  to  de- 
stroy evidence,  then  to  participate  in  this  kind  of  warrant  procedure 
I  find  very  distressing. 

Is  it  not  possible  to  at  least  narrow  the  o-vay  area  so  that  vou  can 
separate  one  group  that  clearly  should  not  ha^■e  this  kind  of  invasiA-e 
tactic  directed  at  them  and  another  grou]i  that  we  accept  as  part  of 
the  exception? 

INfr.  TTf:YMAxx.  "\Ve  ought  to  take  a  look  at  that.  Senator  Bayh,  and 
we  will. 

Senator  Bayh.  Could  you  give  us  some  evidence  or  some  records  of 
what  standards  is  now  being  applied  by  the  Department  of  Justice? 

jNIr.  IlKY:\rAXX.  I  will  indeed.  I  am  afraid  it  will  sound  verv  nuich 
like  the  standard  you  have  written  in  tlie  bill;  I  predict  it  will.  But 
then  we  are  going  to  find  that  it  is  applied  bv  individual  U.S.  attor- 
neys, probablv  at  that  level  of  supervision.  Each  one  of  the  04  U.S. 
attorneys  will  be  using  his  or  her  own  judonient,  without  a  magistrate 
intervening  and  second-guessing  Hie  rpiostion  of  whether  that  evidence 
miirht  be  destroyed  :  the  magistrate  will  only  be  deciding  whether  the 
evidence  is  where  the  attorney  claims  it  is. 

Senator  Hvytt.  If  vou  coidd  give  us  that,  we  would  have  a  little 
firmer  ground  to  work  on. 

I  hare  one  last  question.  You  mentioned  the  1974  San  Francisco 
Phoenix  case  where  the  FBI  did  search  an  attornev's  office  for  a  letter 


49 

sent  from  the  Simbionese  Liberation  Army.  Of  course,  you  were  not 
dealing  sx^ccilically  Avilh  the  press  tlierc,  but  you  Avcrc  dealing  with  a 
situation  where  you  had  the  lawyer-client  relationship  there,  liow  did 
you  get  around  that? 

Mr.  IJLeymann.  The  Supreme  Court  has  rendered  a  recent  decision 
on  that  issue.  1  camiot  remember  the  case  name,  Senator  Jiayh.  It  ad- 
dressed the  question  oi'  what  happens  when  a  suspect  delivers  records 
to  a  lawyer.  For  example,  can  tlie  records  be  subpenaed?  Or  can  they 
be  searched  and  seized^  The  question  is  whether  the  lawyer-client 
pri\ilege  attaches  to  any  records  that  are  delivered  by  3'ou  to  your 
lawyer. 

i  think  the  answer  to  the  question  is  no.  Unless  the  records  are 
records  of  a  conversation  between  the  lawyer  and  the  client  or  some- 
thing else  of  that  nature,  they  could  be  seized.  They  are  not  privileged 
just  uecause  you  put  them  in  a  lawyer's  hands. 

Senator  liAYu.  The  question  is — 3'ou  know  very  well,  though,  that, 
when  you  open  that  tile  to  get  a  letter  that  fits  into  that  category,  you 
expose  e\"erytliing  else  that  is  subject  to  the  lawyer-client,  doctor- 
patient,  husband-wife  relationship. 

Mr.  iIeymann.  This  issue  of  minimizing  the  exposure  of  documents 
to  Government  view  is  one  of  the  things  we  ought  to  be  looking  at  as 
part  of  our  study  of  sensitive  searches  would  probably  be  those  tliat 
mvolved  the  laAvyer-client  relationship  or  the  press,  as  was  suggested 
earlier  this  morning.  The  American  Law  Institute  has  proposed  that, 
in  some  such  circumstances,  if  there  has  to  be  a  search,  a  rile  drawer 
ought  to  be  picked  up,  wrapped  up,  carried  into  a  judge,  and  not  rifled 
through  until  an  adversary  Hearing  is  held  as  to  whether  any  x^iece  of 
that  tile  drawer  should  be  exposed. 

Senator  Bayh.  Thank  you  very  much. 

I  am  anxious  to  see  the  product  of  your  stud}- .  I  know  of  your  intense 
concern  and  historic  sensitivity  to  this  particular  problem. 

1  would  hope  that,  as  the  Attorney  General  makes  recommendations, 
we  would  resist  the  temptation  to  Ihid  the  overly  simple  solution.  It 
seems  to  me  that  cutting  oil'  of  LEA  A  funds,  for  example,  may  be  a 
simple  solution;  but  it  is  basing  a  rather  sigiiiricant  constitutional 
question  on  a  rather  crass  material  basis  instead  of  establisliing  a  con- 
stitutional right.  You  will,  of  course,  have  to  do  what  you  think  is 
right.  This  goes  beyond  a  few  dollars  and  cents,  it  seems  to  me.  It  is 
something  that  there  is  no  tangible  monetary  value  for,  and  that  is  the 
sacred  rights  of  individual  citizens.  I  do  not  need  to  preach  on  that ; 
I  think  ail  of  us  here  are  sensitive  to  that. 

Senator  Scott  ? 

Senator  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  Heymami,  you  s^^eak  of  the  small  number  of  r"ines  that  the 
searches  have  been  made  with  regard  to  the  media,  none  by  the  Federal 
Government  and  none  by  47  of  the  States.  The  chairman  was  referring 
a  few  minutes  ago  to  tins  decision  perhaps  activating  more  searches  in 
the  future. 

Would  not  the  converse  also  be  true?  Somebody  who  might  want  to 
hide  something  might  find  that  a  pressroom  would  be  an  excellent  place 
to  hide  it  if,  in  fact,  it  is  inviolate.  If  you  wanted  to  put  the  fruits  of  a 
crime,  you  just  stick  it  in  a  drawer  in  a  pressroom.  If  you  wanted  to 
cache  away  a  giui  or  some  drugs  or  something  like  that,  if  nobody  is 
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going  to  searcli  a  pressroom,  you  have  a  sanctuary.  People  used  to  go  to 
the  nionasterit's.  You  have  a  place  that  the  police  are  not  going  to 
search. 

1h  that  a  danger  at  all  in  saying  thou  shalt  not  search  a  pressroom  ? 

^Senator  jNlATiiiAs.  A  Member  of  Congress  might  take  his  receipt 
from  Tongsun  Park  down  to  a  pressroom. 

Senator  Sco'rr.  It  would  be  a  good  place. 

^Ir.  Heymaxx.  The  idea 

Senator  ScoTr.  I  am  saying,  is  it  not  two-pronged  ? 

Mr.  Heymaxx.  It  is  two-pronged. 

Of  course,  in  almost  every  case  of  the  sort  that  3'ou  and  I  are  discus- 
sing, Senator  Scott,  the  newspaper  would  simply  not  agree  to  keep  the 
evidence.  They  would  turn  it  over.  Even  if  A'ou  could  not  search,  you 
could  walk  up  and  say,  "'Say,  did  that  guy  Heymami  leave  evidence 
here  r'  And  the  newspaper  would  say,  "Yes,  he  left  a  bundle  of  evidence 
downstaii"s ;  we'll  get  it  for  you." 

Senator  Sccrr.  But  the  editor  of  the  paper,  the  publisher  of  the 
paper,  certainly  he  does  not  rifle  through  everybody  connected  with 
liis  organization.  Our  major  papers  here  in  Washing-ton  have  hun- 
dreds or  perhaps  thousands  of  people  that  work  for  them.  I  am  only 
talking  about  one  individual  who  has  a  little  locker  where  he  puts 
something,  and  it  is  free.  It  is  on  sacred  property  there. 

I  am  not  suggesting  that  the  head  of  the  newspaper  would  counten- 
ance anything  like  that.  But  surely  he  does  not  know  everything  that 
every  employee  does. 

Mr.  Heymaxx.  I  would  like  to  give  you  two  answers  to  that,  Senator 
Scott. 

One  is  that  it  is  a  matter  of  concern.  I  assume  that  in  a  case  like  the 
one  5'ou  suggested  the  law  enforcement  officials  would  go  and  talk  to 
the  })ublisher.  The}'  would  say,  "We  think  one  of  your  employees  has 
stolen  heroin  in  his  locker.  Do  you  mind  if  we  come  in  ?"  Then  of  couree 
there  would  be  a  search  at  the  locker,  but  there  would  not  be  a  search  of 
the  pressroom.  There  would  not  be  any  wdde-ranging  search.  And  the 
search  would  be  made  with  the  cousent  of  the  owner  right  up  to  the 
point  where  the  power  of  the  search  warrant  would  be  used  to  open 
the  locker. 

My  second  point  goes  to  all  these  bills.  The  very  talented  lawyers 
for  the  Stanford  Daily  made  an  exception  for  contraband,  instru- 
mentalities of  the  crime,  fruits  of  the  crime;  they  did  not  argue  that 
these  types  of  evidence  could  not  be  subject  to  a  search.  So,  as  we  look 
at  this  problem,  we  have  to  look  at  that  category  of  evidence,  too. 

Senator  Scott.  Let's  look  at  the  fourth  amendmnt.  Of  course,  you 
are  thoroughly  familiar  wnth  that  and  the  right  of  the  people  to  be 
secure.  "No  warrant  shall  issue  but  upon  probable  cause  supported 
by  oath  or  affirmation  and  particularly  describing  the  place  to  be 
searched  and  the  jiei'son  or  things  to  be  seized." 

Xow.  is  the  difficulty  to  a  large  extent  because  the  full  provisions 
of  the  Fourth  Amendment  are  not  completely  complied  with?  If  we 
complied  completely  with  this — you  do  not  get  a  warrant  without 
someone  under  oath  and  describing  the  very  thing  you  are  looking  for. 
And  you  do  not  go  beyond  the  scope  of  the  Marrant. 

Now.  if  in  fact  the  literal  provisions  of  the  fourth  amendment  were 
followed,  would  there  be  a  major  problem?  Bear  in  mind  the  state- 
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uients  you  have  made  with  regard  to  the  history  of  the  search  warrants 
in  the  past.  Is  the  trouble  because  the  fourth  amendment  is  not  fully 
complied  with? 

Incidentally,  we  have  the  present  provision  of  the  law  today,  title 
18,  section  2235,  that  says  whoever  maliciously  and  without  probable 
cause — of  course,  in  theory  you  cannot  obtain  a  warrant  without  [)rol)- 
able  cause;  but  this  statute  undoubtedly  is  thinkino;  about  when  you 
do  not  obey  the  fourth  amendment — without  probable  cause  procures 
a  search  warrant  to  be  issued  and  executed  shall  be  subject  to  the 
penalties  in  section  c.  Tlien  it  says  that  any  person  who  ^  iolates  section 
a  and  b  of  this  section  shall  be  lined  not  more  than  $1,01)0  or  imprisoned 
not  more  than  1  year. 

Xow  we  not  only  have  the  fourth  amendment  but  we  have  a  statute 
on  the  books  which  says  that  anybody  who  obtains  a  search  warrant 
that  is  not  in  compliance  with  the  fourth  amendment  is  guilty  of  a 
misdemeanor.  They  can  be  fined.  They  can  be  imprisoned  for  not  more 
than  a  year. 

Is  it^a  question  of  complying  with  the  Constitution  and  complying 
with  the  law  ?  Or  do  you  go  beyond  that  ? 

I  have  heard  theory  expressed  that  the  district  attorney  or  the 
magistrate  or  the  county  judge  are  cronies  and  they  work  together. 
In  elTect,  it  is  accusing  them  of  being  crooked. 

Mr.  He-oiann.  Senator  Scott,  I  think  the  problem  is  only  in  the 
press  area.  I  think  the  problem  is  that  the  first  amendment  implies 
that  something  more  than  normal  fourtli  amendment  protections  are 
needed  when  what  the  search  is  of  a  newspaper. 

Senator  Scott.  Would  3'ou  put  a  newspaper  office  above  a  home  ? 

Mr.  Hetmann.  I  would  take  it  more  seriously  because  the  home  is 
protected  by  the  normal  fourth  amendment  protections;  that  is  why 
the  fourth  amendment  was  drafted.  Senator  Bayh  began  l)y  quoting 
from  William  Pitt  earlier  this  morning  about  how  search  warrants 
jirotect  the  home. 

The  press  is  also  protected  by  the  first  amendment.  The  writers  of 
the  Constitution,  the  Supreme  Court  has  just  told  us,  thought  that 
the  press  was  protected  sufficiently  by  the  normal  fourth  amendment 
safeguards.  But,  as  a  practical  matter,  I  think  there  is  reason  for  con- 
cern at  the  possibility  that  any  sizable  number  of  searches  of  news- 
papers or  television  would  interfere  with  the  free  press. 

Let  me  state  it  in  just  one  otlier  very  practical  way.  It  turns  out  tliat 
in  our  country  there  are  two  groups  of  ]ieople  who  are  busy  in  the 
investigation  business:  lavv'  enforcement  officials  and  newspaper 
reporters. 

Our  special  concern  arises  out  of  the  fear  that  law  enforcement 
investigators  will  piggyback  on  the  work  of  newspaper  investigators, 
making  it  impossible  for  newspapers  to  discharge  their  duties.  "We  are 
talking  about  the  necessity  for  regulatory  limits  or  statutory  limits 
that  keep  the  law  enforcement  investigators  from  riding  on  the  work 
of  newspaper  investigators. 

Senator  Scott.  The  opinion  itself  that  we  are  speaking  out,  the 
Stanford  case,  indicates  a  major  reason  for  the  fourth  amendment  was 
the  press  and  the  difficulties.  T  think  the  concurring  o]iinion  bv  ^Sfr. 
Justice  Powell — this  is  just  the  first  parngrapli  liorc:  "I  join  in  tlio 
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opinion  of  the  court.  I  write  simply  to  emplmsize  -what  I  take  to  be 
the  fundamental  error  by  Mr.  Justice  Stewart's  dissenting  opinion.  As 
1  miderstand  that  opinion,  it  ^YOuld  read  into  the  fourth  amendment  as 
a  new  and  per  se  exception  the  rule  that  any  search  of  an  entity  pro- 
tected by  the  press  clause  of  the  first  amendment  is  unreasonable.  Any 
search  is  unreasonable  so  long  as  a  subpena  could  be  used  as  a  sub- 
stitute procedure." 

He  is  saying  that,  as  he  understands  it,  the  minority  decision  would 
take  away  from  the  prosecutor  the  decision  as  to  whether  or  not  he 
should  get  a  search  warant  or  a  subpena. 

Would  you  concur  with  the  minority  opinion  on  that  ?  Or  should  it 
remain  with  the  prosecutor  to  make  that  determination  in  a  specific 
case? 

Mr.  HETMANisr.  We  think  that  the  standard.  Senator  Scott,  whether 
a]iplied  by  prosecutor  or  magistrate,  ought  to  be,  as  a  matter  of  policy, 
to  use  a  subpena  first.  We  think  that  ought  to  be  the  rule. 

We  know  of  no  difficulty  w^ith  allowing  the  Attorney  General  of  the 
United  States  to  make  that  decision.  He  has  been  making  the  decision 
for  200  years  and  it  lias  worked.  We  are  going  to  prepare  regulations 
that  will  have  him  make  that  decision  . 

But  he  will  make  that  decision  under  regulations  which  say  to  him, 
whenever  possible,  unless  it  is  unreasonable  and  will  be  destructive 
of  law  enforcement,  use  a  subpoena  rather  than  a  search  warrant. 

Senator  Scott.  Now  you  are  talking  about  Federal  cases  oidy. 

Mr.  HET:\rANN.  Yes. 

Senator  Scott.  Yet  the  14th  amendment  makes  this  4th  amendment 
a])plicable  to  the  States.  I  liave  not  studied  in  detail,  but  T  uiulerstand 
this  was  a  State  case.  It  arose  from  California.  A  decision  in  such 
circumstances  would  not  be  made  by  the  U.S.  Attorney  General. 

Would  you  have  the  law  apply  to  the  States  as  well  as  the  Federal 
Government?  Or  would  you  apply  it  only  to  the  Federal  Government? 

]Mr.  Heyaianx.  That  is  what  w^e  want  to  stud}^  and  come  back  to  you 
with,  Senator  Scott.  We  find  it  a  very  difficult  question. 

Senator  Scott.  Well,  it  might  be  a  constitutional  question  in  itself. 

Mr.  PlEY:\rAxx.  Difficult  as  a  matter  of  constitutional  law:  difficult 
as  a  matter  of  policv.  On  that  one,  we  would  just  like  to  return. 

Senator  Scott.  We  appreciate  you  being  here.  I  have  not  intended 
to  unduly  infringe  on  my  colleague's  time.  Thank  j'ou  for  your  infor- 
mation A'ou  have  given  us. 

Mr.  TlEvrvrAxx.  Thaiikyou. 

Senator  ]\rATTiiAS.  General,  T  want  to  join  in  the  thanks  for  your 
being  here  and  your  advice.  I  also  would  join  in  the  admonition  given 
you  by  our  chairman :  Don't  reach  for  th.e  sim]~)le  solution. 

We  had  a  great  INIarylander  named  ^Mencken.  Pie  said  that  for  every 
problem  there  is  a  solution  wliich  is  simple,  easy,  and  wrong.  That  is 
the  kind  we  want  to  avoid. 

I  think  the  complexity  of  this  problem  is  illustrated  bv  tho  very 
example  that  you  gave  us.  I  think  tliis  is  part  of  the  value  of  this 
meeting  today  and  this  dialog  while  the  Dei-)artment  of  Justice  is  still 
in  the  stage  of  considering  the  problem.  It  does  give  us  time  to  explore 
some  of  the  possible  alternatives. 
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You  montioned  one  of  the  possibilities  might  be  some  protection  of 
the  wiiistleblowers,  confidential  sources.  Of  course,  the  complexity  and 
fragility  of  that  kind  of  protection  is  illustrated  by  the  fact  that  just 
about  a  week  ago  the  a(.lniini>tration  came  in  and  suggested  a  G-month 
press  gag  on  whistleblowers.  No  whistleblower  could  go  to  a  newspaper 
for  (i  months  after  he  had  obser\  ed  some  irregularity  on  the  job. 

I  think  it  is  crazy.  I  do  not  think  the  Congress  is  going  to  buy  it. 
1  do  not  think  it  would  work  even  if  the  Congress  did  buy  it.  liut, 
nonetheless,  you  have  these  kinds  of  cross  currents  that  are  going  on. 
Tiie  press  gag  is  imposed  on  the  whistleblowers  at  one  end,  and  you  try 
and  give  them  some  protection  on  the  other.  So,  it  is  a  complex 
situation. 

1  just  have  a  couple  of  specific  questions  on  the  kind  of  direction 
that  the  guidelines  are  taking.  I  assume  from  your  statement  that  the 
guidelines  would  not  apply  just  to  the  press  but  would  apply  to  a 
variet}'  of  third-party  searches. 

Mr.  Heyiniann.  I  understand  Avhy  you  assume  that,  Senator  Mathias, 
but  they  will  apply  only  to  the  press.  I  misled  you  by  going  into  the 
fact  that  there  are  other  categories  that  are  somewhat  similar  to  the 
press. 

Senator  Mathias.  Well,  if  the  guidelines  are  limited  to  the  press 
then,  how  are  you  going  to  distinguish  the  interest  in  protecting  the 
press  and  other  contidentiul  relationships — the  lawyer-client,  the  doc- 
tor-patient type  of  relationships— where  there  are  these  very  widely 
recognized  privileges? 

]Mr.  Heymaxn.  I  think  we  are  going  to  have  to  take  a  careful  look. 
It  makes  sense  to  me  to  begin  with  the  press  and  then  to  take  a  careful 
look  at  whether  there  are  relationships  that  are  indistinguishable  in 
terms  of  their  importance,  their  constitutional  protection,  the  privacy 
they  involve.  If  there  are — and  maybe  the  lawyer-client  is  one — we 
are  going  to  have  to  start  looking  at  that  next. 

Senator  Mathias.  But  as  of  now  your  consideration  is  not  that 
broad. 

Mr.  Hetmanx.  I  would  like  to  make  clear  that  we  have  prepared  an 
early  draft  of  regulations  on  search  warrants.  It  has  been  narrowly 
distributed.  It  will  receive  many  comments  and  major  revisions.  I 
have  simply  stated  the  direction  we  intended  to  take.  The  early  draft 
is  a  short  preliminary  job.  It  will  go  through  many  changes  before  it 
is  first  made  public  and  then,  after  it  is  made  public,  it  wdll  perhaps 
go  through  further  changes,  too. 

Senator  JVLvthias.  If  you  are  limiting  the  scope  of  the  guidelines  to 
the  press,  what  sort  of  definitions  of  the  press  are  you  going  to  im- 
posed Those  fellows  over  there  with  pencils  are  the  press?  Or  are 
these  fellows  over  here  with  electronic  gear  the  press?  Or  are  both 
the  press?  Who  is  the  press  t 

Mr.  Heymaxx.  Obviously  it  is  both  the  printed  press  and  the  wire 
and  broadcast  press. 

Defining  the  press  is  a  difficult  job.  When  I  said  to 

Senator  Mathias.  That  is  why  I  asked  the  question. 

Mr.  Heyz^iaxx.  Wlieroas  I  said  to  Senator  Bayh  that  the  Congress 
will  have  a  hard  time  defining  the  third-party  protection  category, 
the  difficidt  definitional  job  on  a  first  amendment  protection  is  to  de- 
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fine  tlie  press.  'SVc  have  manacGd  to  work  witliout  a  definition  of  the 
press  in  onr  subpena  reguhition?.  I  do  not  know  tliat  we  will  seek  to 
develop  a  definition  immediately.  Senator  ]Mathias.  I  am  jnst  reflect- 
in^r  the  fact  that  probably  people  have  tried  to  do  it 

Senator  Mathias.  That  is  dancerons.  you  see.  That  is  what  we  did 
in  the  bank  records  legislation,  which  resulted  in  turnino-  over  to  the 
court  the  duty  of  making  decisions  and  definitions;  I  think  it  was 
very  unfortunate. 

I  would  urge  you  to  think  about  the  dangers  of  leaving  this  open- 
ended  so  that  some  court  later  on  makes  a  definition  which  may  not  be 
what  was  intended  by  the  whole  body  of  the  regidations  that  were 
drafted. 

Very  briefly,  are  your  guidelines  going  to  be  dii-ected  at  documen- 
tary evidence?  Or  would  they  cover  contraband  and  instrumentalities 
of  crime? 

Mr.  Hetmanx.  I  think  we  are  going  to  have  to  deal  in  the  guide- 
lines with  about  four  categories.  Senator  Mathias:  Physical  e^ddence 
that  is  not  contraband;  physical  evidence  that  is  contraband;  docu- 
ments :  reporter's  notes.  Perhaps  they  all  are  the  same.  Maybe  there  are 
some  differences.  The  law^^ers  for  the  Stanford  Daily  thought  that 
contraband  was  different. 

We  are  going  to  have  to  look  at  all  those  categories  and  decide 
whether  there  are  any  differences. 

Senator  Mathias.  I  do  not  want  to  cover  the  ground  that  the  chair 
man  has  already  covered,  but  T  am  not  quite  sure  in  my  mind  as  to  the 
circumstances  under  which  you  think  a  warrant  rather  than  a  subpena 
should  be  issued.  Is  it  just  when  the  evidence  is  in  danger  of  destruc- 
tion ?  Or  are  there  other  circumstances? 

Mr.  Hfa'mantst.  The  circumstance  that  comes  most  immediately  to 
my  mind  is  one  in  which  a  press  facility  of  some  sort  would  have  spe- 
cific evidence,  perhaps  a  letter  or  tape  sent  by  Son  of  Sam  or  the  Sym- 
bionese  Liberation  Army,  and  where  lives  prospectively  are  at  stake, 
these  might  be  letters  or  tapes  that  talk  about  a  Iddnap  A-ictim.  talk 
about  where  a  hostage  is.  or  some  situation  like  that. 

I  would  anticipate  that  in  09  out  of  100.  or  in  999  out  of  1.000  cases, 
we  would  have  willing  cooperation  by  the  press  or  a  response  to  a  sub- 
pena that  states  we  will  respond  to  a  subpena  but  not  otherwise.  "Rut 
in  that  last  case,  if  it  involved  future  life  or  lives,  if  the  evidence  were 
the  only  piece  and  there  were  no  dunlicate  way  to  get  it.  perhaps  if  it 
M'ere  a  piece  of  paper  that  gave  us  fingerprints  or  a  strong  indication 
of  who  a  suspect  might  be — then  in  that  type  of  rase,  at  least  in  my  OAvn 
mind.  T  lielieve  an  exception  to  the  sub]-)ona  first  rule  is  required. 

Fjach  of  the  Senators  aiul  Pepresentatives  who  have  introduced  bills 
have  exception  categories.  I  suppose  they  may  have  the  same  type  of 
idea  in  mind. 

Senator  Mattttas.  T  have  just  two  more  very  brief  questions. 

"Would  not  YOU  contemplate  that  the  guideline"?  should  be  judicially 
enforceable?  "What  sort  of  sanctions  would  you  impose  for  violations 
of  the  fmidelines? 

]Vrr.  TTky^nfaxn-.  Our  subpena  guidelines  state  in  their  last  paragraph 
that  there  will  be  administrative  sanctions  if  the  guidelines  are  not 
followed.  T  believe  the  third  circuit  has  said  that  they  cannot  be  judi- 
cially enforced  as  written.  T  would  contem]^late  the  same  thing  with 


reirard  to  these  search  provisions,  especially  in  light  of  the  fact  that 
there  is  no  Federal  f)roblom. 

Senator  Matiiias.  What  sort  of  administrative  sanctions  ? 

Mr.  Hey:maxx.  Discipline,  reprimand. 

I  am  a  little  bit  reluctant  to  refer  to  administrative  matters,  but  we 
had  an  attorney  within  the  last  coux)le  of  weeks  who  violated  the  estab- 
li^hed  rules  elsewhere  in  the  trial  process.  lie  was  quiclvly  reprimanded 
and  demoted,  I  believe.  I  am  talking  about  that  type  of  administrative 
sanction. 

Senator  Mathl^s.  Finally,  what  about  the  case  where  State  or  local 
aircnts  obtained  evidence  through  searches  that  would  violate  the  Fed- 
oral  guidelines  ^  Would  the  guidelines  prohibit  the  Department  of  Jus- 
tice. Federal  law  enforcement  officials  from  utilizing  such  evidence? 

Mr.  Heymaxx.  I  do  not  thiidc  so.  But  that  is  one  very  hard  question, 
Senator  Mathias. 

Senator  ^Iatiiias.  That  cotild  be  one  very  big  loophole. 

Mr.  Heymax'X'^.  If  it  is  a  loophole,  then  it  becomes  an  easier  question. 
I  mean,  if  there  were  any  indication  at  all  that  the  Federal  Govern- 
ment was  involved  in  using  State  or  local  authorities,  certainly  the 
legulations  ought  to  apply  to  preclttde  an  attempt  to  get  around 
those  reguhitions. 

Senator  ;>Lvtiiias.  ]\lr.  Chairman,  I  thiidv  this  has  been  an  extremely 
liseftil  hearing.  I  want  to  salute  you  for  having  so  promptly  convened 
the  committee  to  addressi  this  problem.  The  record  shows  that  this  is  a 
situation  in  which  the  existence  of  a  perception  of  the  law  may  bring 
about  an  increasing  number  of  these  incidents.  The  way  to  move  is  to 
move  quickly,  and  that  is  what  you  have  done.  I  think  it  is  very 
important. 

Senator  Bayii.  Thank  j'ou,  Senator  Mathias.  You  have  been  one 
who  has  been  mtich  more  sensitive  than  most  of  our  colleagues  to  the 
critical  nature  of  this.  I  appreciate  not  only  yotir  presence  here  but 
the  kind  of  support  given  to  our  eli'orts  to  try  to  hnd  what  the  real 
solution  is  to  this  problem. 

Mr.  Heynuann,  thank  you  very  mitch  for  your  presence.  We  are  look- 
ing forward  to  working  with  you  when  yoti  actually  get  your  mantle  of 
authority,  which  shoitld  not  be  long. 

Mr.  Heymaxx.  Thank  yott.  Senator  Bayh. 

[Mr.  He3unann's  prepared  statement  follows :] 

Prepared  Statement  of  Hon.  Philip  B.  Heymann 

Mr.  Chairman  and  Members  of  the  Subcomimttee :  I  am  pleased  to  testify 
about  a  matter  that  has  been  troubling  a  number  of  people  across  the  country : 
ITie  effect  of  the  Supremee  Court's  decision  in  Zurchcr  v.  Stanford  Daily,  No. 
70-1484  (U.S.  May  31,  1978).  The  Court  in  Stanford  Daily  ruled  that  a  state  is 
not  prevented  by  the  Fourth  and  Fourteenth  Amendments  from  issuing  a  warrant 
to  search  for  evidence  in  a  place  owned  or  possessed  by  someone  not  reasonably 
suspected  of  criminal  involvement.  The  opinion  also  stated  that  a  properly  ad- 
minstered  search  warrant,  applied  with  particular  exactitude  when  First  Amend- 
ment interests  might  be  endangered  by  a  search,  provides  adequate  safeguards 
for  searches  of  newspaper  offices.  The  Court  added,  however,  (hat  the  executive 
or  legislature  is  free  to  establish  nonconstitiitional  ])rotections.  Three  justices 
di.ssented  from  the  opinion,  two  on  the  ground  that  the  search  infringed  on  the 
First  and  Fourteenth  Amendments'  guarantee  of  a  free  press,  and  one  on  the 
broader  ground  that  the  majority's  construction  of  the  Foiirth  Amendment's  lan- 
.iinage  threatened  all  innocent  third  parties.  One  Justice  did  not  participate.  In 
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response  to  the  Stanford  Daily  decision,  a  nnmlter  of  bills  have  already  been 
introduced  iu  Congress,  S.  3162  and  S.  3104  among  them. 

I  do  not  wish  to  imply  today  that  the  Justice  Department  has  firm  answers  ta 
all  the  questions  which  arise  from  the  Courts  ruling,  or  even  that  we  haA'e  dis- 
covered all  the  questions.  But  we  are  deeply  concerned  about  any  threat  to  the 
press  and  wish  to  quiet  any  fear  that  the  Justice  Department  might  alter  its 
policy  of  avoiding,  to  tlie  maximum  extent  possible,  any  intrusion  of  law  enforce- 
ment activities  into  the  freedom  of  operation  required  fur  an  independent  press. 
So  I  am  pleased  that  I  can  report  to  you  that  the  Justice  Department  has  begun  to 
Itrepare  regulations  as  an  added  safeguard  to  the  present  policy  of  minimizing 
searches  by  federal  officials  of  media  facilities.  And  it  has  begun  a  thorough 
examination  of  the  many  complicated  issues  which  stem  from  the  Stanford  Daily 
decision. 

THE   JUSTICE   DEPABTMENT   RECOGNIZES   THE   PRIVACY   NEEDS    OF  AN    INDEPENDENT 

PRESS 

This  Administration  recognizes  the  fundamental  role  which  the  news  media 
play  in  our  society.  Throughout  United  States  history,  the  press  has  furnished 
a  vital  safeguard  for  our  democratic  system.  From  John  Peter  Zenger  to  Water- 
gate, it  has  provided  heroes  to  reveal  and  protest  every  form  of  threat  to  free 
institutions. 

Our  responsibility  now  is  to  assure  that  the  delicate  relationship  between  the 
needs  of  a  free  press  and  the  operations  of  an  effective  government  are  not  dis- 
rupted by  the  Stanford  Daily  decision.  As  the  Solicitor  General's  amicus  brief 
states,  it  is  our  position  that  the  Constitution  itself  does  not  forbid  in  absolute 
terms  and  all  circumstances  a  search  of  a  newspaper.  At  the  same  time,  it  has 
also  long  been  our  position  that  such  searches  should  be  severely  limited  and 
carefully  controlled.  Indeed  we  know  of  no  instance  of  a  search  of  any  press 
operation  by  federal  authorities.  The  closest  incident  was  an  FBI  search  of  an 
attorney's  oflice  for  a  letter  sent  from  the  Symlnonese  Liberation  Front  to  the  San 
Francisco  Phoenix  in  1974.  Now  that  the  Supreme  Court  has  restated  the  law, 
the  Justice  Department  has  a  responsibility  to  reassure  the  press  and  the  public 
that  our  policy  remains  one  of  careful  deference  to  First  Amendment  concerns. 
The  Justice  Department  also  has  a  responsil)ility  to  study  the  possibility  that 
the  decision  has  created  dangers  of  future  abuse  and  to  act  to  meet  any  real 
dangers  the  study  may  reveal. 

DEPARTMENT   OF   JUSTICE   ACTION 

The  challenge  of  investigating  criminal  activity  while  limiting  government 
intrusions  is  not  new  to  the  Justice  Department.  Strict  regulations  which  govern 
the  issuance  of  subpoenas  to  the  press  are  already  in  place.  Our  use  of  search 
warrants  has  also  been  guarded.  Even  prior  to  the  decision  in  Stanford  Daily, 
the  Attorney  General  addressed  the  question  of  searches  of  media  facilities 
before  the  American  Society  of  Newspaper  Editors  when  he  proposed  amending 
the  sulipoena  regulations  to  include  similar  safeguards  for  federal  searches  of 
media  facilities. 

The  Stanford  Daily  decision  has  led  the  Justice  Depaartment  to  begin  to  give 
effect  to  the  Attorney  General's  search  warrant  proposals.  We  have  begun  the 
draftin?;  process  and  are  attempting  to  go  beyond  the  subpoena  safeguards.  In 
our  view,  these  regulations  will  go  a  long  way  toward  ensuring  that  the  press 
remains  fully  protected  against  overzealous  use  of  lawful  process  to  search  for 
evidence. 

JUSTICE      DEPARTME.NT      REGULATIONS      ON      THE      ISSUANCE      OF      SUBPOENAS      AND 

SEARCH    WARRANTS    TO   THE   PRESS 

The  Justice  Department's  policy  objective  is  set  forth  in  the  first  paragraph 
of  the  current  regulation :  ""The  prosecutorial  power  of  government  should  not 
be  used  in  such  a  way  that  it  impairs  a  reporter's  responsibility  to  cover  as 
liroadly  as  posible  controversial  public  issues."  2S  C.F.R.  §  ."0.10. 

To  effectuate  this  policy,  the  regulatory  guidelines  for  subpoenas  go  well  beyond 
requiring  a  balance  between  the  free  dissemination  of  ideas  and  information  on 
the  one  hand,  and  cffectiA-e  law  enforcement  and  the  fair  administration  of  .jus- 
tice on  the  other.  They  create  priorities  and  presumption  designed  to  guard  free 
press  interests  against  any  luinecessary  intrusion.  First,  the  Department  must 
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exhaust  all  reasonable  opportunities  to  obtain  information  from  non-media 
sources  before  a  subpoena  request  is  even  considered.  Second,  if  we  must  seek 
press  information,  then  prosecutors  must  attempt  to  negotiate  an  accommodation 
witli  the  media.  If  negotiations  fail,  federal  otlicials  nui.'^t  request  the  express* 
•authorization  of  the  Attorney  (Jeneral  to  seek  a  subpoena. 

The  Attorney  General's  authorization  of  a  subpoena  retpicst  is  also  guided  by 
a  series  of  principles.  There  must  be  a  reasonable  ground,  ba.sed  on  iufurmatiuu 
gained  from  non-media  sources,  that  a  crime  has  occurred.  The  request  for 
autliorizatiou  must  reasonably  show  that  the  informatiun  sought  is  essential  to 
a  successful  investigation,  particuhuly  with  regard  tu  estalilishing  guilt  or 
innocence.  The  government's  attempts  to  obtain  the  information  from  alternative 
non-media  sources  must  have  been  unsuccessful.  Furthermore,  even  if  the  sub- 
poena qualities  for  authoriiiation,  it  must  be  limited  to  tlie  verihcation  of  pub- 
lished iuiormation  and  to  circumstances  that  relate  to  the  information'^  accuracy 
except  under  exigent  circumstances.  The  information  sought  should  be  material, 
relate  to  a  limited  subject  matter,  and  cover  a  limited  time.  Notice  should  be 
reasonable  and  timely. 

The  amendments  being  drafted  are  designed  to  complement  the  subpoena  regu- 
laticms  by  also  placing  a  heavy  emphasis  on  First  Amendment  concerns.  Investi- 
gators will  be  forced  to  rely  on  the  subpoena  process  except  for  a  narrow  cate- 
gory of  situations  where  use  of  a  search  warrant  is  absolutely  necessary.  The 
proposed  bills  also  recognize  the  need  for  this  narrow  exception  category.  It  is 
our  goal  to  restrict  the  exceptions  to  as  small  a  class  as  is  feasible.  We  plan 
to  develop  procedures  to  ensure  that  if  a  search  must  be  undertaken,  seizure  of 
material  will  not  have  the  effect  of  a  "prior  restraint,"  unconstitutionally  pre- 
venting the  newspaper  from  publishing  the  material  which  was  searched;  and 
we  will  seek  to  minimize  the  exposure  to  governmental  view  of  anything  col- 
lected in  the  course  of  the  search  which  is  not  subject  to  seizure. 

This  effort  demands  careful  work,  but  we  recognize  the  need  to  handle  the 
matter  with  dispatch.  Our  tirst  efforts  are  already  being  circulated  internally. 
After  a  complete  draft  is  prepared  by  the  Department,  we  will  invite  comment 
from  all  interested  parties  before  any  fiualization.  We  hope  and  expect  to  pre- 
pare regulations  which  insure  full  respect  for  First  Amendment  needs. 

We  believe  that  these  regulations  offer  assurance  to  the  press  that  no  change 
is  contemplated  in  our  long-standing  policy  of  prodigious  restraint  with  regard 
to  press  searches.  Our  goals  are  to  strengthen  this  policy  and  to  provide  express 
standards  which  the  public  can  see  and  by  which  our  performance  can  be  checked. 
The  Attorney  General's  decisions  are  open  to  public  scrutiny,  and  the  press  will  be 
especially  vigilant  in  this  area.  Any  change  in  the  regulations  would  have  to  be 
public.  Finally,  we  believe  that  the  record  is  comforting.  Justice  Department 
records  reveal  that  the  Attorney  General  authorized  only  17  subpoenas  in  I'JIS 
(as  of  Jvme  6),  12  of  which  were  voluntary.  The  preponderance  of  voluntary 
subpoenas  reflects  the  fact  that  journalists  often  agree  to  testify  or  to  produce 
documents,  but  prefer  the  formal  issuance  of  a  subpoena.  Of  the  remainder,  two 
subpoenas  were  related  to  business  records  and  one  was  a  civil  investigative 
(antitrust)  demand,  neither  of  which  concerns  reporting  activities.  In  11)77,  -i 
subpoenas  were  authorized,  19  of  which  were  voluntary.  Of  the  remaining  four, 
two  were  non-voluntary,  one  was  a  civil  investigative  demand,  and  one  was  issued 
to  a  journalist  but  i>ertained  to  his  previous  public  relations  work.  In  1U70  there 
were  25  subpoenas  only  one  of  which  was  non-voluntary.  All  these  subpoenas  were 
issued  only  after  non-media  sources  were  exhausted  and  only  to  verify  publishetl 
data.  And.  as  1  have  noted,  there  is  no  record  of  a  search  warrant  ever  having 
been  executed  by  a  federal  oflicer  against  a  press  organization. 

QUESTIONS    UNDER    STUDY 

The  Justice  Department  realizes  that  there  are  a  variety  of  questions  which 
are  not  fully  resolved  by  its  present  regulations  and  proposed  amendments.  But 
the  regulations  are  surely  capable  of  holding  matters  in  place  while  we  analyze 
the  many  complicated  problems  which  stem  from  the  Stanford  Daily  decision. 
As  Vice  President  Mondale  announced  on  June  14,  the  President  has  asked  that 
the  Administration  undertake  a  careful  study  in  order  to  determine  its  position 
on  these  issues  and  the  proposed  legislation.  In  the  meantime,  it  might  prove 
helpful  to  the  Subcommittee  if  I  explain  what  we  think  the  issues  are  at  this 
time  and  why  we  think  they  are  dithcult  and  worthy  of  careful  study. 
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THE   NATURE   OF   THE   PROBLEM 

As  editorials,  newspaper  columus,  and  the  Court's  opinions  demonstrate, 
tliere  are  two  major  concerns  winch  must  be  addressed.  The  first  is  that  searches 
threaten  the  press  and  the  dissemination  of  necessary  public  information.  The 
second  is  that  searches  might  lead  to  excessive  intrusion  into  the  lives  of  inno- 
cent third  parties,  of  which  the  news  media  is  one.  The  latter  issue  is  the  one 
addressed  by  S.  8164  and  similar  bills.  Since  the  threat  to  the  press  is  a  special 
category  of  the  dangers  posed  by  all  third  party  searches,  beginning  with  a  dis- 
cussion of  third  party  searches  permits  a  more  complete  examination  of  the  policy 
dilemmas  we  must  face. 

THIRD   PARTY    SEARCHES 

It  is  a  striking  fact  that  there  is  no  real  difference  among  any  of  the  con- 
cerned parties  as  to  the  general  statement  of  the  policies  that  should  guide 
third  party  searches.  The  differences  all  arise  at  the  stage  of  administration 
or  implementation. 

Whether  we  are  talking  about  arrests  of  individuals  or  searches  and  seizures 
of  things,  any  decent  government  should  attempt  to  use  the  least  force  possible  in 
dealing  with  its  citizens.  If  what  is  sought  is  a  document,  it  shoidd  simply 
l)e  T-etiuested  if  that  will  do  the  job.  If  a  request  is  insufficient,  evidence  should 
be  subiK)enaed.  A  search  should  be  resorted  to  only  if  a  request  or  a  subpoena 
would  threaten  legitimate  law  enforcement  purposes.  This  is  the  theory  under- 
lying the  drafting  of  S.  3164.  Investigators  should  select  the  most  restrained 
means  of  acquiring  evidence  that  is  available  to  them.  It  is  also  the  policy  that 
federal  law  enforcement  agencies  adopt.  In  the  press  area,  it  is  incorporated 
in  the  regulations  and  the  proposed  amendments  I  discussed  above. 

The  difficult  questions  come  at  the  stages  of  implementation  procedures  and 
administration.  It  is  obviously  reasonable  to  assume  that  a  guilty  party  will  not 
i-espond  to  a  voluntary  request  for  evidence  and  is  likely  to  destroy  the  evidence 
if  it  is  subpoenaed.  But  what  assumptions  should  be  made  about  people  who  are 
not  su.spects — about  third  parties?  What  appears  to  be  a  simple  classification 
can  actually  be  divided  into  a  variety  of  categories.  At  one  end  of  the  spectrum 
is  the  bank  or  other  institution  which  is  custodian  of  some  form  of  evidence  as 
part  of  its  normal  business  undertakings.  There  is  no  reason  to  expect  such  an 
institution  to  destroy  evidence  if  it  is  sub))oenaed ;  the  institution  may  not  even 
require  a  subpoena  if  it  is  legally  authorized  to  turn  over  the  evidence  to  law 
enforcement  officials.  If  we  set  aside  those  suspects  as  to  whom  there  is  a  sub- 
stantial suspicion  of  guilt,  the  other  end  of  the  spectrum  is  occupied  by  friends 
and  relatives  of  the  suspects — people  who  may  or  may  not  be  involved  in  the 
crime,  but  whose  loyalty  to  the  person  under  suspicion  must  cause  concern  in 
the  minds  of  law  enforcement  officials  about  the  safety  of  the  evidence.  Their 
loyalty  certainly  raises  concern  about  the  promptness  of  any  response  to  a 
subpoena.  As  a  practical  matter,  I  would  guess  that  most  cases  of  physical 
evidence  of  a  crime  held  by  third  parties  involve  individuals  who  are  at  least 
friends  of  or  sympathizers  with  the  suspect.  Often  they  may  be  family  members 
or  even  accomplices  whom  the  investigators  have  not  yet  identified. 

The  central  questions  in  dealing  with  a  requirement  that  "no  search  warrant 
issue  unless  there  has  been  some  showing  that  the  owner  of  the  premises  or 
custodian  of  the  property  might  destroy  or  hide  the  evidence  if  he  or  she  is 
subpoenaed"  are  how  the  last  words  of  that  standard  should  be  applied  in  any 
particular  case  and  who  should  ajipl.v  them. 

Is  it  always  appropriate  to  search  when  the  evidence  is  held  by  a  family  mem- 
ber or  a  frif'iidV  What  about  business  associates?  If  the  propriety  of  a  search 
re(|uires  more  than  establishing  the  relationship  among  the  people,  what  tyjie  of 
information  would  be  relevant?  Do  we  want  to  probe  into  how  close  the  friend- 
sliip  is  or  how  tight  the  family  ties?  Investigating  such  matters  hardly  seems  to 
be  an  advance  in  tlie  protection  of  privacy  interests.  I  do  not  mean  to  suggest  that 
it  will  necessarily  jn-ove  imi)Ossible  to  define  the  cateirory  for  wliich  a  search  wnr- 
rant  of  a  third  party  is  appropriate.  But  it  will  not  be  an  easy  tusk.  What  is 
dear  as  a  matter  of  policy  is  very  difficult  in  its  concrete  applicntions. 

Tl)e  dilficnlties  become  even  greater  when  we  consider  the  problems  raised  by 
tliii-d  j>arti<'s  who  are  in  some  form  of  ijrivileged  relati<inshiii  with  a  suspect: 
For  e\anii)le.  a  lawyer,  doctor,  spouse  or  minister.  These  too  require  careful 
study.  Much  may  depend  on  whether  the  evidence  is  testimonial  or  physical.  Here, 
as  in  the  press  case,  there  are  additional  policie.s — beyond  tho.se  involved  with 
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minimal  intrusiA'eness  on  innocent  third  parties — that  demand  careful  considera- 
tion. 

Significant  consequences  turn  on  the  answers  to  these  questions.  There  are 
important  advantages  and  equally  important  costs  to  requiring  the  use  of  a 
subpoena  to  ol)tain  evidence  in  any  particular  case.  A  sulti)()eiia  allows  the  named 
party  to  challenge  the  recpiest.  thus  providing  the  lienelit  of  judicial  considera- 
tion and  an  adversary  proceeding  to  determine  wlietlier  tlie  demand  is  relevant 
to  a  legitimate  law  eufori'euient  purpose,  and  wh(>tlier  it  is  undidy  burdensome  or 
intrusive.  The  subpoena  process  avoids  any  prol)lem  of  rummaging  tlirough  the 
other  iM)ssessions  or  papers  of  the  custodian.  T'.ut  tliere  are  ol)vious  co.><ts  to  giv- 
ing notice  and  an  (»pportunity  to  litigate  tlie  demand  for  evidence.  Notice  and 
litigation  also  provide  an  opporttmity  to  destroy  evidence  and,  at  a  minimum,  to 
invoke  consideral)Ie  delay  which  may  be  a  serious  impediment  to  investigate 
efforts.  Indeed,  a  system  that  reciuired  subpoenas  in  well-defined  categories  of  sit- 
uations migld  create  a  form  of  sanctuary  for  a  susi)ect's  evidence. 

A  searcli  warrant  lias  the  advantages  of  certainty  and  promptness  not  present 
in  tlie  snlipoena  process,  but  also  the  corresponding  disadvantiiges.  Searcli  war- 
rants are  not  subject  to  adversarial  trial  and  necessarily  involve  some  greater 
invasion  of  privacy  than  a  subpoena  requires.  Their  higher  standard  of  proof 
before  a  magistrate — prol)able  catise  to  believe  that  the  items  sought  are  evidence 
of  a  crime  and  will  be  found  in  the  place  to  be  searched — does  not  completely 
compen.sate  for  their  absence  of  notice  and  adversary  proceedings.  Compromises 
between  the  two  procedures  are  of  course  possible.  One  possibility  is  to  allow 
an  adversary  warrant  pi'ocedure  when  there  is  a  request  to  search  the  press. 

WHO  SIIOILU  DECIDE  WIIETIIEK  A  SFAUCH   WARRANT  OR  A  SUBPOENA  SHOULD  BE  USED? 

There  is  a  second  a.spect  to  the  problem  of  third  party  searches.  It  relates 
closely  to  the  difficulty  of  defining  standards  witli  sufficient  precision.  Tradi- 
tionally, the  policy  of  adopting  the  least  intrusive  but  still  effective  manner  of 
obtaining  evidence — whether  that  be  by  an  informal  request,  a  subpoena,  or  a 
search  warrant — has  been  left  to  administrative  discretion  sultject  to  a  limited 
review  I»y  magistrates  and  judicial  officers.  Magistrates  have  reviewed  the 
adtMiuacy  of  probable  cause  for  a  search  warrant  and  other  judicial  officers 
have  examined  the  law  enforcement  justification  of  a  subpoena.  The  present 
and  proposed  Department  of  Justice  regulations  establish  additional  standards 
for  approval  of  press  subpoenas  and  searches  and  call  upon  the  Attorney  Oeneral 
to  exercise  his  own  judgment  in  applying  them,  subject  to  the  same  two  judicial 
checlvs  traditionally  applicable  in  every  case.  S.  yit!4  would  cliange  tliis  by 
reiiuiring  a  magistrate  also  to  determine  whether  evidence  would  be  iiliely  to  be 
destroyed  if  the  sul)poena  process  were  resorted  to  first  or  whether  the  holder 
of  evidence  was  involved  in  the  criminal  activity  under  investigation. 

We  intend  to  study  these  matters  too.  At  tliis  point  I  would  like  to  note  only 
that,  at  least  as  far  as  the  federal  govermnent  is  concerned,  there  is  no  strong 
case  in  terms  of  abuse  to  justify  inserting  a  judicial  judgment  into  the  present 
system  of  choosing  between  subpoemis  and  search  warrants.  First,  there  are 
sound  practical  reasons  why  search  warrants  are  in  fact  generally  used  as  a  last 
resort.  An  informal  canvass  of  federal  prosecutors'  offices  i»y  the  Department 
of  .Justice  reveals  that  prose<'Utors  prefer  to  avoid  .search  warrants  for  reasons 
■of  efficiency  and  to  minimize  confiicts  with  the  community.  Warrants  recpiire  a 
cumbersome  application  procedure  and  strain  community  relations. 

Second,  there  is  no  real  record  of  abuse.  The  problem  of  third  i)arty  searches 
is  not  a  new  one.  Even  i)rior  to  the  Supreme  Conrfs  uminimous  (h'cision  in 
Warden  v.  Jfai/ilcn.  387  U.S.  21M,  in  llXi" — allowing  searches  for  ami  the  seiztire 
of  "mere  evidence"— searches  for  ■'instrumentalities  and  fruits"  of  crimes  could 
lie  made  on  the  premises  of  third  parties.  I  am  not  aware  of  any  .serious  ques- 
tion of  almse  of  this  authority  in  the  last  eleven  years  since  Wdrden  v.  Huiidcn 
or  prior  to  that  time. 

PRESS    PROTECTION    ISSUES 

We  are  aware  that  the  Supreme  Court,  in  I'rniizhiirfj  v.  llniies.  -IPS  T'.S.  fif*.^ 
("1972).  deined  even  a  (|ualified  jirivilege  for  newspeople  to  withhold  source 
identity  from  a  good  faith  grand  jury  incpiiry.  And  as  constitutional  law 
scholar  Latirence  H.  Tribe  has  note<l.  one  possible  danger  of  recognizing  ji  priv- 
ileged status  for  the  press  is  that  the  status  might  justify  iini)osition  of  legal 
duties  of  fair  coverage.  Professor  Tribe  notes  that  this  imposition  is  made  on 
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broadcasters  in  exchange  for  the  exclusive  use  of  a  given  wavelength  in  a  given 
market.   (A  Structure  for  Liberty,  §12-19,  p.  675,  note  5). 

Still  we  cannot  overlook  two  specific  problems  of  ensuring  a  free  press  raised 
by  an  investigator's  selection  of  a  search  warrant  over  a  subpoena  for  use  with 
the  media.  First,  searches  are  broader  than  subpoenas.  Although  constitutional 
law  forbids  a  search  of  any  location  where  the  thing  to  be  seized  could  not  be 
found,  there  is  always  the  danger  that  unrelated  information  might  be  revealed 
during  a  search.  Second,  a  journalist  can  refuse  to  turn  over  material  even 
though  a  subpoena  legally  obligates  him  or  her  to  comply.  Even  after  losing 
litigation  of  the  subpoena,  the  reporter  can  decide  he  or  she  would  rather  be 
held  in  contempt  and  suffer  its  associated  penalties  than  turn  over  the  evidence. 
This  option  is  not  available  if  the  press  is  presented  with  a  search  warrant. 

ALTERNATIVES  FOE  PRESS  PROTECTION 

There  are  basically  three  ways  for  the  government  to  handle  the  special 
problems  raised  by  searches  of  the  press.  First,  a  rule  could  require  that  investi- 
gators must  attempt  to  use  subpoenas  before  they  execute  a  search  warrant 
against  the  pre.ss.  We  believe  that  although  the  choice  of  a  "subpoena  first  rule" 
is  a  diflficult  one  under  the  general  heading  of  third  parties,  the  particular  needa 
of  the  press  tilt  the  arguments  in  favor  of  the  rule  in  the  news  media  case. 
Deputy  Attorney  General  Civiletti  announced  to  the  Washington  Press  Club 
that  "subpoena  first"  is  our  policy  with  the  news  media  and  we  intend  to  incor- 
porate this  approach  in  our  proposed  regulations. 

The  second  option,  noted  above  in  my  comments  on  third  parties,  is  an  adversary 
warrant  procedure.  This  alternative  permits  the  press  to  litigate  the  investi- 
gator's assertions  of  probable  cause  except  where  the  process  would  endanger 
the  evidence. 

Finally,  special  protections  for  the  press  might  be  established  when  the  rec- 
ords sought  involve  primarily  an  allegation  of  governmentrtl  vrrongdoing.  But 
this  alternative  raises  the  problems  of  defining  the  "primary"  thrust  of  an 
allegation  and  of  deciding  what  types  of  wrongdoing  should  be  covered. 

REGULATIONS    OR    STATUTE? 

The  three  options  for  facing  the  problems  of  press  searches  could  lie  imple- 
mented by  regulation  or  by  statute.  On  the  one  hand,  regulations  are  desirable 
because  they  are  flexible.  The  difficulty  of  designing  and  testing  specific  proce- 
dures and  standards  for  the  complicated  issues  I  have  outlined  today  makes  it 
advantageous  to  permit  quick  adjustments  as  they  become  necessary.  This 
,need  is  especially  great  if  legislation  broadly  protecting  all  third  parties  is 
under  consideration.  Changes  in  regulations  are  public,  circulated  for  comment, 
and  will  ol)viously  command  press  attention.  Certainly,  anyone  seeking  to 
weaken  or  change  such  regulations  would  be  subject  to  intense  public  scrutiny. 
If  regulations  prove  unsatisfactory.  Congress  can  take  remedial  action.  Tlie 
issue  will  not  disappear.  The  need  for  experience  and  caution  is  an  especially 
valid  argument  as  long  as  signs  of  abuse  do  not  appear.  As  I  noted  above,  there 
is  no  record  of  the  execution  of  a  federal  search  warrant  against  the  news 
media. 

On  the  other  hand,  the  very  rigidity  of  legislation  has  advantages  in  an  area 
such  as  this — where  the  issues  may  be  too  sensitive  to  leave  to  executive  officers 
guided  only  by  regulations.  Waiting  for  experience  might  create  a  period  of 
uncertainty  and  eiicourage  excessive  caution  by  the  press^he  costs  of  which  are 
high  no  matter  how  small  the  probability  of  an  unjustified  search  actuallv 
occurring.  Legislation,  too,  can  be  amended  if  adjustments  are  needed.  And  the 
sense  of  public  safety  might  be  increased  by  formal.  Congressional  action. 

The  choice  is  not  an  easy  once.  We  should  promptly  face  and  counter  any  real 
challenges  to  the  press  and  innocent  individuals.  And  we  should  recognize  the 
effects  of  even  unfounded  fears.  The  Administration  study  is  considering  this 
fundamental  question  with  care  and  expedition.  We  recognize  the  gravitv  of  your 
concern. 

CO\'ERAGE  OF  THE   STATES 

Our  consideration  of  legislation  leads  us  to  one  final  issue:  if  legislation  is 
called  for,  should  a  statute  be  restricted  to  the  fedpral  government  or  applied  to 
the  states  as  well?  The  state  experience  does  not  show  a  pattern  of  abuse  of  the 
power  to  search  the  press.  Records  from  the  Reporter's  Committee  for  the  Free- 
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dom  of  the  Press  reveal  that  only  12  search  warrants  have  been  executed  against 
news  organizations  since  1970.  Ten  of  these  searches  occurred  in  one  state, 
California,  and  four  related  to  one  incident.  The  magnitude  of  the  problem  does 
not  appear  to  be  large,  but  the  consequences  of  eveti  a  small  risk  might  be  too 
great  to  accept.  And  the  Stanford  Daily  decision  itself  could  lead  to  increased  use 
of  search  warrants  by  local  officials. 

Two  questions  are  involved  in  the  issue  of  coverage :  Would  legislation  binding 
on  the  states  be  constitutional ;  and  would  it  be  wise?  Although  the  constitutional 
questions  of  extending  legislation  to  the  states  are  not  clear,  we  certainly  cannot 
say  at  this  time  that  the  Constitution  would  preclude  a  statute  from  being  written. 
The  constitutionality  might  depend  on  the  particular  form.  But  serious  considera- 
tion is  required  before  Congress  legislates  in  the  area  of  state  law  enforcement 
procedures.  To  the  best  of  my  knowledge,  Congress'  only  action  In  this  realm  has 
involved  legislation  on  electronic  surveillance,  a  distinctive  and  unusual  problem. 
Serious  issues  of  federalism  arise  when  the  federal  government  proposes  to 
regulate  state  law  enforcement — but  there  may  be  no  alternative  if  we  are  to 
ensure  protection.  This  subject,  too,  must  receive  critical  examination. 

CONCLUSION 

In  sum,  this  Administration  has  moved  promptly  to  give  assurance  that  the 
powers  to  search  third  parties,  including  the  press,  recognized  by  the  Court  in 
the  Stanford  Daily  case  would  not  alter  a  federal  policy  of  extraordinary  re- 
straint. Only  three  weeks  have  passed  since  the  decision  was  handed  down  and 
already  the  Department  of  Justice  is  considering  special  regulations  to  protect 
the  "press.  We  recognize  that  extremely  troubling  problems  remain.  The  At- 
torney General  has  directed  that  these  problems  be  studied,  and  we  will  do 
our  utmost  to  resolve  rapidly  the  complex  issues  which  I  have  outlined  today. 
We  shall  report  our  findings  and  recommendations  to  you.  I  assure  you  of  our 
continued  cooperation  with  the  committee  in  this  efi!ort. 

Senator  Bayii.  Is  it  possible  for  our  panel  of  news  illuminaries  to 
wait  until  Professor  Dash  has  had  a  chance  to  testify,  or  is  anybody 
under  a  real  crunch  to  leave  ? 

[No  response.] 

Senator  Bayh.  Professor  Dash,  why  don't  you  come  up  then.  We 
appreciate  the  patience  of  the  other  witnesses.  1  appreciate  your  l>eing 
here  with  us  and  letting  us  have  the  chance  to  take  advantage  of  j-our 
unique  perspective  of  this  problem. 

TESTIMONY  OF  SAM  DASH,  PROFESSOK,  GEORGETOWN  UNIVERSITY 
LAW  CENTER,  WASHINGTON,  D.C. 

Mr.  Dash.  Thank  you,  Mr.  Chairman.  I  am  very  pleased  to  be  here 
and  wish  to  commend  the  chairman  and  the  committee  for  so  quickly 
seeking  a  legislative  remedy  to  the  harm  I  believe  the  Supreme  Court 
has  inflicted  on  the  fourth  and  first  amendments  so  recently. 

I  have  not  prepared  any  statement.  I  would  be  willing  at  some  later 
time  to  provide  it. 

I  would  like  to  just  comment  on  some  of  the  things  I  have  heard  this 
morning  and  then  answer  any  questions  that  the  committee  might 
desire  to  ask. 

I  disagree  both  with  Senator  Heinz  and  with  the  Department  of 
Justice's  position  that  the  Supreme  Court  reaffinned  existing  law  or 
that  the  Supreme  Court  was  right.  I  think  the  Department  of  Justice 
took  the  wrong  position. 

Unfortunately,  the  Supreme  Court  mechanically  relied  on  only  one 
clause  of  the  fourth  amendment,  the  so-called  w^arrant  clause,  and 
found  that,  since  there  was  probable  cause  to  believe  that  a  thing, 
being  evidence,  existed  in  a  place  and  they  got  a  warrant,  that  that  was 
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reasonable.  Tlie  Court  ignored  the  fact  that  the  Court  in  the  past  has 
said  that  existence  of  probable  cause  and  a  \yarrant  do  not  necessarily 
make  a  search  i-easonable.  There  are  tAvo  clauses  in  the  fourth  amend- 
ment. The  first  clause  says  that  we  all  are  to  be  protected  from  un- 
reasonable searches  and  seizures. 

It  seems  to  me  that  the  issue'is,  although  not  too  simple,  yet  not  too 
difficult.  I  cannot,  for  the  life  of  me,  find  how  you  can  have  a  reason- 
able search  of  an  innocent  citizens  home  or  an  innocent  newspaper's 
office  where  the  police  know  that  there  is  no  criminal  connection  be- 
tw^een  the  citizen  or  the  newspaper  and  wliere  they  know  that  either  a 
request  or  a  subpena  will  get  them  the  evidence. 

On  those  iacts — and  I  think  on  the  record  those  were  the  facts  of 
Stanford  Dally — I  cannot  see  how  a  surprise  search  with  a  warrant 
with  the  rummaging  tlirouffh  of  offices  and  the  intrusion  on  fourth 
amendment  rights  and  privacy  and  fii-st  amendment  rights  could 
possibly  be  reasonable. 

I  think  we  sliould  give  plain  meaning  to  words  to  tell  us  what  is 
reasonable  and  wliat  is  unreasonable.  I  think  if  you  ask  any  Invman 
on  the  street  whether  that  type  of  an  invasion  of  a  newspaper  office  or 
a  liome  would  be  reasonable,  he  would  sav  no  and  he  would  really  think 
thnt  the  law  really  is  an  ass  if  the  law  said  it  was. 

I  realize  that  the  Department  of  Justice  believes  as  a  matter  of 
]iolicy  and  as  a  matter  of  danger  to  first  amendment  rio-hts  and  privacy, 
that  procedures  that  may  be  constitutionally  permissable  are  not  al- 
ways good  procedures  and  that  others  should  be  used  instead.  They 
Avould  prefer  to  set  up  guidelines  and  rej^ulations  in  the  Department 
of  Justice  which  would  favor  a  subpena  first.  We  now  know  from  the 
most  recent  statements  of  Assistant  Attorney  General  Heymann  that 
these  re.qfulations  will  relate  only  to  searches  of  newspapers  and  not  to 
private  homes. 

That  shocks  me  a  bit  because  it  seems  to  me  that,  as  impoi-fant  as 
press  rights  are  and  first  amendment  rights,  our  rights  as  private  citi- 
zens under  the  fourth  amendment,  the  rights  that  come  up  between  re- 
lationships between  client  and  attorney,  the  doctor  and  patient  are 
e(|ually  important  in  our  society  if  we  are  to  maintain  freedom. 

Certainly  we  maintain  freedom  by  having  a  free  press  but  I  do  not 
see  how  we  can  maintain  freedom  if  we  so  frighten  America  that  no 
one  knows  when  the  knock  on  the  door  is  going  to  come  next  to  their 
home.  Then  I  think  we  have  people  afraid  to  speak,  afraid  to  make  rec- 
ords. To  that  extent  you  have  a  police  state. 

It  seems  to  me  that,  if  the  Attorney  General  is  concerned  with  what 
is  lia]ipening  with  police  searches  of  newspapers,  he  should  be  equally 
concerned  with  police  searches  of  the  homes  and  offices  of  innocent 
private  |:>ersons.  The  Department  of  Justice  is  made  up  of  reasonable 
men.  I  have  great  respect  for  Attorney  General  Bell,  and  of  course, 
for  A'isistant  Attorney  Geuei-al  Heymann.  T  think  tliev  are  reasonable 
men  and  that  they  believe  in  decency  and  lawful  police  behavior. 

But,  I  am  worried  about  the  fact  that  we  may  again  some  dav  have 
another  John  Mitchell  in  that  office.  We  must  be  aware  always  that  we 
live  in  this  coimtry  undei-  the  rule  of  law,  not  the  rule  of  man,  and  that 
Ave  do  not  depend  for  enforcement  of  the  fourth  amendment  on  the  dis- 
cretion of  the  prosecutor. 
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111  hu't,  a  different  Sii]ireme  Court,  in  the  OooUdgc  ease  emphasized 
this  point  where  the  Attorney  General— I  think  it  was  of  New  Hamp- 
shii-e — had  the  power  to  issue  search  warrants  and  arrest  warrants 
under  tliis  statute.  Oh,  he  was  veiT  careful  because  he  said  he  adhered 
to  probable  cause  requirements  of  the  fourth  amendment.  But  he  was 
the  prosecutor.  He  supervised  the  police.  He  made  the  independent 
judo;ment  as  to  whether  there  was  probable  cause.  And  then  he  au- 
thorized the  warrant.  And  then  his  police  carried  it  out. 

The  Supreme  Court  said  nonsense;  there  has  to  be  an  independent 
jud<>inent  of  a  ma.oistrate,  of  the  judiciary,  to  check  what  mi<,dit  be  the 
overzealous  acts  of  the  prosecutor. 

You  cannot  have  foui-th  amendment  rights  trusted  to  the  most  rea- 
sonable i)olice  or  ju'osecutors  because  in  the  heat  of  their  desire  to  do 
their  duty  in  the  interest  of  the  public,  they  may  ignore  nights  pro- 
tected by  the  Constitution.  I  always  worry  when  any  Government  offi- 
cer comes  before  Congress  and  says,  "Trust  us;  we'll  do  the  right 
thino-."  T  think  the  histoi-y  of  our  Government  and  our  whole  consti- 
tutional framework  of  separation  of  powers  is  based  on  distrust  of 
powerful  government  and  not  alloAving  police  or  prosecutors  to  be 
trusted  as  such. 

It  is  not  that  we  do  not  respect  them.  It  is  not  that  we  think  that 
they  are  going  to  disobey  the  law.  It  is  just  healthier  and  Ave  all  feel 
freer  when  there  is  somebody  else  doing  the  checking  and  the  balancing. 

"Whether  we  believe  that  magistrates  ol)ey  the  law.  whether  we  be- 
lieve tliey  are  rubber  stamps  for  prosecutors,  they  are  all  we  have.  And 
I  do  not  want  to — just  because  we  know  there  are  many  violations  in 
the  search  warrant  area — to  do  away  with  the  independent  judgment 
of  a  magistrate  or  a  judge. 

I  do  not  believe  there  shall  be  a  question  before  the  Conin^ess  as  to 
whether  or  not  the  remedy  for  the  Stanford  case  should  l)e  by  reirula- 
tion  of  the  Attorney  General  or  by  legislation.  It  should  be  by  legis- 
lation. And  there  is  no  issue  of  constitutionality  because  I  think  we 
all  know  that  even  though  the  Supreme  Court  may  set  a  constitutional 
minimum  as  to  what  the  fourth  amendment  requires,  it  does  not  pre- 
vent the  Congress  to  give  the  people  of  the  United  States  greater 
rights  than  the  Constitution  requires. 

So,  in  this  area,  if  tlie  Supreme  Court  has  been  miserly,  if  tliev 
have  very  narrowly  and  mechanically  construed  the  fourth  amend- 
ment, this  Congress  has  a  right  to  reread  it  and  provide  those  pro- 
tections to  the  press  and  to  everybody  that  the  fourth  amendment 
always  intended  them  to  have. 

I  tlMuk  that  the  questions  put  by  the  members  of  this  committee  to 
Mr.  Heymann  are  quite  correct  in  terms  of  whether  or  not  there  is  a 
real  fear  for  abuse.  I  think  the  chairman  very  accurately  assessed  the 
]:)roblem  when  he  suggested  that  there  may  not  have  been  any  searrlies 
of  th.e  press  prior  to  Stavforfl  Daily  l^ecause.  frankly,  nobody  in  tlieir 
right  mind  believed  that  the  police  could  do  it.  It  is  an  outrageous  de- 
cision. I  do  not  believe  if  you  asked  police  throusrhout  the  country 
or  our  Federal  agents  wlietlier  or  not  tliey  could  ao  in  and  get  a  search 
warrant  for  a  newspaper  office  that  they  would  say  yes. 

But  now  the  Supreme  Court  says  yes.  And  I  do  believe — and  I  think 
Mr.  Heymann  made  this  point — that  the  real  index  is  not  what  hap- 
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pened  in  all  the  years  wlien  nobody  knew  that  you  could  do  it.  It  is 
what  liappened  in  less  than  a  month  after  the  Supreme  Court  decision. 
Stanford  Daily  was  decided  May  31 ;  this  is  Jime  22.  In  less  than  a 
montli  there  have  been  14  cases ;  there  were  none  before. 

By  the  way,  I  think  it  is  too  soon  to  really  judge  what  the  real  dan- 
ger might  be.  The  history  of  police  practices  in  this  country  is  that, 
if  you  give  them  a  power,  they  will  use  it.  That  is  probably  good  be- 
cause we  do  not  want  our  police  to  be  too  timid.  We  certainly  want 
our  police  to  be  zealous  and  to  enforce  the  law. 

However,  what  is  good  about  our  system  of  law  is  that  we  do  not 
trust  it  all  to  them.  We  set  up  checks  and  balances.  As  zealous  as  we 
want  our  police  to  be  to  protect  us,  we  also  want  the  law  to  protect 
our  privacy.  To  that  extent,  I  think  we  have  to  assimie  that  police 
being  told— and  I  include  Federal  police^that  they  now  can  search 
through  newspaper  offices,  they  now  can  search  the  homes  of  innocent 
parties,  they  are  going  to  do  it.  And  they  are  going  to  do  it  from  many 
motives. 

I  believe  the  law  now  must  set  the  standard  that  says  to  them,  no, 
you  may  not  do  it  unless  a  subpena  is  impractical. 

It  seems  to  me,  on  that  issue,  it  is  a  very  reasonable  rule.  It  does  not 
impede  on  proper  law  enforcement. 

What  I  suggest— and  I  think  the  bill  you  have  does  this— that  all 
you  are  really  doing  is  adding  another  element  to  the  determination  by 
a  magistrate  of  probable  cause.  In  the  average  case  where  there  is 
reasonable  grounds  to  believe  that  evidence  of  crime  exists  and  you 
suspect  that  the  person  in  possession  of  that  evidence  has  some  rela- 
tionship to  the  crime,  probable  cause  remains  as  it  is. 

However,  in  a  situation  involving  an  innocent  third  party  where 
the  police  have  no  information  that  he  has  any  connection  with  the 
crime  or  that  any  evidence  would  be  destroyed,  whether  it  is  in  a 
newspaper  or  a  private  home,  I  believe  that  the  police  must  first  seek 
to  get  it  by  voluntary  request  or  by  subpena.  If  they  find  that  a  sub- 
pena is  impractical,  they  can  go  to  a  magistrate  and  make  that  case  to 
the  magistrate. 

Again,  we  are  going  back  to  the  same  judicial  officer  who  has  made 
the  decision  on  search  warrants  all  through  the  years.  It  is  the  same 
police  officer  who  now  says : 

This  case  is  a  bit  different.  I  am  not  searching  through  a  drug  peddler's  home 
for  narcotics.  I  am  searching  the  Stanford  Daily  for  a  negative.  But,  I  have  to 
tell  you,  the  reason  I  didn't  get  a  subpena  is  the  following. 

And  he  makes  out  a  case  of  reasonableness. 

And,  after  all,  probable  cause,  again,  has  boon  fairly  broadly  defined 
by  tlie  court.  It  really  means  where  the  police  officer  has  reasonable 
grounds  to  believe.  It  means  a  reasonable  police  officer  with  exi>erience. 

So,  if  a  police  officer  is  reasonable  and  honestly  believes  in  those 
cases  that  INIr.  Heymann  presented — a  relative,  a  very  good  friend — 
he  does  not  have  too  great  a  burden  to  show  the  problems  he  may  have 
with  a  subpena.  The  need  to  establish  probable  cause  does  not  require 
proof — probable  cause  means  reasonable  grounds  to  believe.  And  if  he 
can  get  a  magistrate  to  agree  witli  him  that  there  is  reasonable  ground 
to  believe  that  the  evidence  might  be  destroyed,  then  you  meet  the 
requirements  of  the  fourth  amendment. 
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I  suggest  that  was  absent  in  Stanford  Dally.  There  was  no  such 
showing  made  before  the  magistrate. 

As  I  wrote  in  the  article  for  the  Washington  Post,  the  real  facts  of 
Stanford  Daily,  which  have  not  been  broadly  published,  is  that  Stan- 
ford Daily  did  announce  a  policy  that  it  would  destroy  the  negative 
if  they  received  a  subpena.  So,  this  is  an  example  of  a  bad  case  making 
bad  law — bad  law  from  the  Supreme  Court,  not  bad  law  from  Congress. 

All  the  police  had  to  do  in  Stanford  Daily  under  fourth  amendment 
requirements  is  tell  the  magistrate  that.  Then  the  magistrate  would 
have  had  a  basis  to  establish  probable  cause  under  the  fourth  amend- 
ment to  issue  a  search  warrant.  You  would  have  had  a  unanimous 
decision  of  the  Supreme  Court,  and  we  would  not  be  discussing  this 
problem.  I  think  all  of  America  would  have  agreed  with  it. 

It  is  not  a  technicality,  by  the  way.  Some  may  say,  '"Well,  if  that 
was  the  polic}'  of  the  Stanford  Daily^  how  can  we  disagree  with  what 
the  police  did  ?''  However,  probable  cause  still  has  to  be  determined  not 
by  the  police,  not  by  the  Department  of  Justice,  not  by  the  Attorney 
General,  but  by  an  independent  magistrate.  The  Supreme  Court  has 
said  over  and  over  again  that  it  is  not  enough  for  the  police  officer  to 
know  about  certain  facts  that  might  give  him  probable  cause.  If  he 
holds  it  to  himself  and  does  not  tell  the  magistrate,  he  is  not  permitting 
the  magistrate  to  make  his  own  independent  judgment  of  probable 
cause.  And  that  is  essential  if  we  are  to  have  a  check  and  balance 
system. 

So  Stanford  Daily  was  decided  wrongly.  I  suggest  that  the  proper 
rule  provided  in  the  legislation  before  this  committee  will  not  present  a 
difficult  test  to  apply.  In  those  cases  where  there  are  reasonable 
grounds  to  believe  that  evidence  would  be  destroyed  in  the  hands  of  a 
so-called  innocent  third  party,  you  could  get  a  search  warrant. 

But  I  am  concerned  that  the  law  as  decided  now  allows  the  police 
in  a  case  where  the}'  can  make  no  such  case,  where  they  honestly  believe 
that  the  evidence  will  not  be  destroyed,  where  they  honestly  believe 
that  they  can  get  the  evidence  on  request  or  subpena,  they  still  can  go 
ahead  and  make  the  search ;  and  today,  this  would  not  be  unreasonable. 

Unfortunately,  that  is  exactly  what  the  Department  of  Justice  is 
suggesting,  too:  although  they  are  saying,  "Our  regulations  would 
prevent  it.  If  they  are  violated,  well,  we  have  administrative  disci- 
pline.-' They  do  not  say  yet  that  they  do  not  want  the  Congress  to  enact 
legislation.  I  think  that  is  very  helpful.  I  am  quite  pleased  that  the 
position  of  the  Department  of  Justice  today  is  one  of  wait  and  see  and 
study. 

I  fervently  hope  that  the  Department  of  Justice  will  actually  rec- 
oirnize — especially  this  Department  of  Justice  in  this  administration — 
that  we  do  have  a  government  of  law  and  that  the  Attorney  General 
should  not  be  so  possessive  of  the  power  to  make  the  decision  of  what 
tlie  ])olire  may  do  and  recognize  that  the  history  of  the  fourth  amend- 
ment of  this  country  is  to  let  magistrates  interpose  their  independent 
judgment.  We  do  not  depend  on  the  untrammeled  discretion  of  the 
police  or  the  prosecutor. 

There  is  much  more  that  I  might  be  able  to  say,  but  time  is  late; 
othere  are  going  to  testify-.  I  would  be  pleased  to  answer  any  questions 
3'ou  mav  have. 
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Senator  Bath.  Thank  you  very  miicli,  Professor  Dash.  I  hope  we 
can  call  on  you  in  the  future  as  we  move  forward  to  try  to  put  this 
legislation  in  final  form. 

If  you  have  no  objection,  I  would  like  to  put  in  the  record  your 
"Washington  Post  article. 

]\rr.  Dash.  I  have  no  objection. 

Senator  Bayh.  That  was  a  very  perceptive  article.  "Without  objec- 
tion, it  will  be  inserted. 

It  highlighted  tlie  basic  principle  we  are  really  dealing  with  here 
which  I  fear,  if  we  ai'e  not  careful,  can  be  lost.  JNIost  of  us  are  legiti- 
mately concerned  about  crime  or  concerned  about  violence  or  concerned 
about  terrorism — but  here  we  are  not  talking  about  terrorists  or  bank 
robbers  or  murderers  or  rapers  or  robbers.  We  are  talking  about  indi- 
vidual people,  homeowners,  lawabiding  news  establishments. 

As  I  think  your  article  pointed  out,  we  are  very  close  to  putting  the 
innocent  citizen  in  a  more  precarious,  less  protected  position  than  the 
criminal. 

Mr.  Dash.  Right.  And  what  T  tried  to  do  in  that  article  is  to  em- 
phasize too  that  it  is  the  individual  citizen,  not  just  the  press.  This 
is  not  to  denigrate  the  press,  but  to  show  that,  after  all,  America  is 
the  i^eople.  The  fourth  amendment  was  aimed  to  ]:)rotect  the  people. 

That  is  what  makes  me  so  pleased  with  your  legislation.  Senator 
Bayh.  It  provides  a  broad  coverage.  It  is  not  a  narrow  bill  that  deals 
only  with  protection  of  the  press.  It  includes  the  press  and  all  of  the 
people.  I  think  that  is  important. 

That  is.  of  course,  what  alarms  me  with  the  position  of  the  Attorney 
General.  Their  guidelines  limit  their  protection  to  the  press.  It  seems 
to  be  very  shortsighted  to  not  even  be  sensitive  to  the  rights  of  the 
individual  citizen.  I  really  believe  you  can  draw  standards.  I  believe 
that  Senator  Mathias  was  quite  right  in  saj'ing  that  somebody  has  to 
draw  the  standards. 

They  are  using  standards  at  the  Department  of  Justice.  "Why  not 
let  Congress  set  those  guidelines?  And  why  cannot  a  magistrate,  with 
the  help  of  the  I^.S.  attorney  and  Federal  or  local  police,  also  apply 
the  same  standai'ds  ? 

I  believe  that  legislation  is  essential.  There  are  some  constitutional 
questions  involved.  The  law  is  not  clear,  today,  as  to  whether  CongrevSS 
under  section  5  of  the  14th  auiendment  can  define  a  new  fourth  amend- 
ment right  or  whether,  when  it  deals  with  this  issue,  it  must  limit  it- 
self to  Federal  investigations  as  a  model  and  leave  it  to  the  States  to 
do  it  for  State  investigations. 

There  are  a  number  of  cases  that  have  j-ecently  come  down  from  the 
Su))]-eme  Court  that  have  sort  of  muddied  the  water  on  this  issue.  I 
think  good  research  ought  to  be  done  on  that. 

Senator  Bayh.  We  would  appreciate  any  contribution  you  might 
care  to  make. 

I  know  you  hate  to  leave,  so  T  will  suspend  any  further  questions. 
Thank  vou  verv  much  for  coming. 

Mr.  Dash.  Thank  you,  ^Ir.  Chairman. 
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[The  newspaper  ftrticle  In'  ^Nfr.  Dash  follows :] 

[From  the  Waishingrton  Post,  June  11,  1978] 

Police  Powhk  :  An  Ominous  Growth — Congressional  Action  Needed  To  Void 
Court  Rulings  Narrowing  Individual  Rights 

(By  Samuel  Dash) 

The  Supreme  Court's  recent  ruling  endorsiii};  surprise  poliee  searches  of  the 
innocent  is  part  of  a  broad  expansion  of  jxilice  powers  in  the  I'nited  States  and  a 
corresponding  erosion  of  liberties  protected  by  the  Fourth  Amendment.  It  deserves 
to  be  struck  down  as  soon  as  possible  by  botli  tlie  Conjiress  and  state  legislatures. 

One  bill  on  tlie  issue  already  lias  i>ecii  introduced  in  tiie  Congress  by  Oemwratic 
Rep.  Robert  F.  Drinan  of  Massachusetts,  lint  it  would  nullify  the  High  Court 
ruling  only  so  far  as  it  threatens  the  press  with  police  raids  on  its  files.  Important 
as  the  press  issue  is.  much  more  is  at  stake  and  much  wider  remedies  are  needed. 

Indeed,  the  ruling  means  that  i)olice  now  suddenly  can  search  through  any 
innocent  person's  home  or  office  or  other  property,  that  they  can  seize  whatever 
they  might  think  important  to  their  investigations,  that  use  of  sucli  property  in 
court  cannot  be  blocked,  that  all  this  can  be  done  despite  the  Fourth  Amendment's 
guarantee  that  "The  right  of  the  people  to  he  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated  .  .  ." 

The  Supreme  Court  majority  and  the  .Tustice  Department,  in  its  friend-of-the- 
court  brief,  have  told  us  not  to  worry,  that  police  will  not  abuse  this  new  power. 
But  the  Fourth  Amendment  was  written  precisely  because  we  as  a  nation  worry 
about  government  abuse  of  power.  We  should  indeed  worry,  and  worry  a  great 
deal. 

antiwar  demonstration 

The  facts  of  the  immediate  case.  Ziirrhcr  v.  Stanford  DaiJif—a  case  which 
easily  could  and  should  have  been  avoided  entirely — are  straightforward.  An 
antiwar  demonstration  in  1971  at  the  Stanford  University  Hospital  resulted  in  the 
injury  of  a  numlier  of  police  otficers.  The  officers  themselves  were  able  to  identify 
only  two  of  their  attackers.  Two  days  after  the  demonstration.  The  Stanford 
Daily,  a  student  newspaper,  published  stories  and  photographs  on  the  protest, 
and  police  thought  the  i)hotographer  might  have  gotten  pictures  of  other  dem- 
onstrators assailing  uolicenien. 

Rather  than  ask  the  paper  about  any  such  photos,  rather  than  ask  a  prosecutor 
to  issue  a  subpoena  specifically  for  the  photos  if  they  existed,  rather  than  obtain 
a  court  order  that  no  such  evidence  be  destroyed,  the  police  obtained  a  broader 
search  warrant  from  a  magistrate  and  suddenly  descended  on  the  new.spaper's 
offices.  After  rummaging  through  files,  desk  drawers  and  wastebaskets.  they 
came  up  emptyhanded,  at  least  so  far  as  the  photos  they  had  hoped  for  were 
concerned. 

From  these  basic  facts,  .Justice  Byron  White,  in  his  opinion  for  the  five-member 
majority,  .sweepingly  concludes  that  "warrants  may  be  issued  to  search  any 
property,  whether  or  not  occupied  by  a  third  party,  at  which  there  is  probable 
cause  to  believe  that  .  .  .  evidence  of  a  crime  will  be  found,"  that  first  subpoe- 
naing the  potential  evidence  "involves  hazards  to  criminal  investigations  .  .  . 

Remarkably,  his  oiiinion  seems  to  regard  the  Fourth  Amendment  as  intended 
to  provide  a  police  tool  for  searches.  The  Fourth  Amendment,  fundamental  to 
our  existence  as  a  nation,  is  rooted  in  the  outrage  of  American  colonists  over 
British  intrusions  into  their  homes,  not  in  a  concern  for  police  investigations.  The 
late  .Tustice  Felix   Frankfnrther  ])erhaps  jmt  it  best   when  he  stated: 

"It  makes  all  the  difference  in  the  world  whether  one  recognizes  the  central 
fact  about  the  Fourth  Amendment,  namely,  that  it  was  a  safeguard  against 
recurrence  of  abuses  so  deeply  felt  by  the  colonies  as  to  l)e  one  of  the  potent  causes 
of  the  Revolution,  or  one  thinks  of  it  as  merely  a  requirement  for  a  piece  of 
paper." 

.Justice  White  leans  far  toward  viewing  it  as  "merely  a  requirement  for  a  piece 
of  paper." 
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He  concentrated  narrowly  on  the  Amendment's  second  clause — "an  no  warrants 
shall  issue,  but  upon  probable  cause,  supported  by  oath  or  affirmation,  and  par- 
ticularly describing  the  place  to  be  searched,  and  the  person  or  things  to  be 
seized" — and  mechanically  finds  that  a  valid  warrant  was  present  in  the  Stanford 
Daily  case.  He  declares  that  the  critical  element  in  a  "reasonable"  search  is  that 
there  is  reasonable  cause  to  believe  the  "things"  to  be  searched  for  might  be  on 
the  property,  not  whether  it  is  a  reasonable  intrusion  into  an  innocent  person's 
life  and  work. 

He  is  far  more  worried  about  the  expediency  of  law  enforcement.  He  speculates 
that  the  "seemingly  blameless  third  party  .  .  .  may  not  be  innocent  at  all."  He 
speculates  that  "the  delay  involved  in  employing  the  subpoena  .  .  .  offering  as 
it  does  the  opportunity  to  litigate  its  validity,  could  easily  result  in  the  disappear- 
ance of  the  evidence  .  .  ." 

But  the  police  did  not  tell  the  magistrate  in  the  Stanford  Daily  case  that  they 
worried  about  such  problems,  although  ironically,  they  could  have.  The  little- 
reported  fact  is  that  The  Stanford  Daily  had  announced  that  it  would  destroy 
any  photographs  that  might  aid  in  the  prosecution  of  the  protesters.  If  the  police 
had  told  the  magistrate  that  a  subpoena  would  have  been  impractical  because 
of  this  policy,  a  search  warrant  certainly  would  have  been  reasonable  under  the 
Fourth  Amendment.  In  short,  a  defiant  student  paper  evidently  prompted  the 
police  to  overlook  a  procedural  step  that  could  have  avoided  a  sweeping  High 
Court  ruling  affecting  all  of  us  and  further  expanding  police  powers. 

1886  SUPREME  COURT  RULING 

Until  1967,  a  police  search  anywhere  just  for  evidence  of  a  crime  was  pro- 
hibited as  an  invasion  of  privacy  and  of  property.  This  standard  was  based  on 
a  long  English  tradition  and.  in  this  country,  chiefly  on  an  1886  Supreme  Court 
ruling.  The  only  things  police  legally  could  search  for  were  stolen  goods,  contra- 
band and  weapons  or  other  instruments  of  a  crime,  not  "mere  evidence." 

But  in  1967,  flushed  with  victory  after  ruling  that  state  court  judges  must 
suppress  illegally  seized  evidence,  liberals  on  the  High  Court  believed  they  could 
bow  to  new  demands  by  law  enforcement  groups  that  the  "mere  evidence"  pro- 
hibition to  be  abandoned.  That  year,  in  Warden  v.  Hayden,  the  court  held  that 
evidence  of  a  crime  in  itself  could  be  a  proper  target  of  a  search. 

Even  then,  however,  the  court  clearly  was  not  contemplating  searches  of 
innocent  parties.  Warden  v.  Hayden  had  involved  police  pursuit  of  a  fleeing 
robber  into  a  house,  where  the  police  found  some  of  his  discarded  clothes  in  the 
basement.  The  court  held  that  the  clothes  could  be  used  by  the  prosecutor  as 
evidence  against  the  defendant  for  identification  purposes.  Nothing  in  the 
opinion  suggests  that  court  even  thought  it  might  be  paving  the  way  for  police 
to  ignore  the  use  of  subpoenas  in  the  case  of  innocent  parties,  to  willy-nilly 
obtain  warrants  to  search  their  homes  and  offices. 

After  searches  for  "mere  evidence"  were  permitted,  as  Justice  John  Paul 
Stevens  noted  in  his  Stanford  Daily  dissent,  searches  of  innocent  parties  did 
become  a  possibility.  But  in  such  cases  the  police  could  not  automatically  con- 
clude that  a  request  for  cooperation  or  a  subpoena  might  imperil  the  suspected 
evidence.  Therefore,  as  Justice  Stevens  stated,  determination  of  probable  cause 
for  such  a  search  must  include  a  finding  that  a  subpoena  would  be  impractical. 

But,  in  its  apparent  effort  to  further  expand  ix)lice  power,  the  majority  held 
otherwise,  unfortunately  ignoring  what  the  late  Justice  Tom  C.  Clark  once 
wrote  for  the  court :  "We  cannot  forgive  the  requirements  of  the  Fourth 
Amendment  in  the  name  of  law  enforcement." 

The  majority  offers  feeble  assurances  that  police  will  not  abuse  the  new 
search  power  they  have  given.  According  to  the  court,  protection  for  innocent 
third  party  is  to  be  found  in  police  restraint,  the  requirements  for  probable 
cause  and  the  magistrate's  discretion  to  refuse  to  issue  a  warrant. 

But  the  history  of  police  and  magistrate  practices  runs  the  other  way.  It  was 
police  abuse  of  Fourth  Amendment  rights,  despite  repeated  warnings  by  the 
court,  which  led  the  court  finally  to  require  the  suppression  at  illegally  seized 
evidence  in  state  cases.  The  court  repeatedly  has  held  that  protection  of  con- 
stltutionnl  rights  cannot  be  left  to  the  untrammeled  discretion  of  the  police. 
This  statement  Is  equally  applicable  to  state  magistrates  and  lower  court  judses. 

Even  if  we  could  trust  the  police  and  the  magistrates  to  adhere  to  the  legal 
requirements  of  probable  cause  for  search  warrants,  the  protection  provided 
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by  these  requiremeuts  has  become  somewhat  illusory  because  of  recent  Supreme 
Court  decisions. 

Most  police  searches  ou  warrants  are  based  on  information  received  from 
informers.  Earlier  Supreme  Court  decisions  sought  to  assure  that  the  magistrate 
would  independently  determine  probable  cause  rather  than  depend  on  police 
conclusions.  The  court  had  held  that  affidavits  for  a  warrant  must  provide  facts 
supporting  the  reliability  of  the  informer,  such  as  how  many  times  he  had 
given  information  that  proved  correct,  as  well  as  facts  from  the  informer  sup- 
porting his  statements  about  the  existence  and  location  of  the  evidence  sought. 

But  in  later  opinions  written  by  Chief  Justice  Warren  Burger  and  Justice 
William  Rehnquist,  the  court  held  that  a  tip  from  a  first-time  informer  could 
be  the  basis  for  a  probable-cause  determination. 

This  questionable  source  is  made  all  the  more  perilous  by  the  court's  consistent 
holding  that  the  police  have  a  right  to  conceal  the  identity  of  informers.  AVhile 
he  was  on  the  court,  Justice  William  Douglas  referred  to  these  sources  as 
"faceless  informers"  and  warned  that  we  could  never  be  sure  they  actually 
existed. 

So,  the  protection  of  the  probable-cause  requirement  amounts  to  this :  A 
police  othcer  tells  a  magistrate  that  an  unnamed  informer  told  him  that  while 
he  was  in  some  office  or  home  he  saw  evidence  incriminating  someone  else 
who  is  not  connected  with  the  office  or  home.  A  warrant  is  issued  and,  without 
warning,  the  innocent  party's  office  or  home  is  searched  by  police.  How  much 
is  left  of  the  Fourth  Amendment? 

Both  the  majority  of  the  court  and  the  Department  of  Justice,  in  its  frieud- 
of-the-court  brief,  tell  us  not  to  worry  because  police  will  rarely  use  the  power 
given  them.  After  all,  we  are  told,  police  will  take  the  easier  route  and  seek 
voluntary  cooperation  or  a  subpoena.  As  a  rule,  maybe.  But  in  times  of  conflict, 
in  times  of  auger,  how  benevolently  can  we  hope  the  police  will  exercise  this 
discretion? 

We  should  indeed  worry,  particularly  since  the  court  has  now  put  innocent 
parties  in  a  worse  position  than  criminal  suspects.  If  inciiminating  evidence 
is  unlawfully  taken  from  his  home,  a  criminal  suspect  has  a  right  to  prevent 
the  government  from  using  that  evidence  against  him  by  having  the  court 
suppress  it.  But  the  court  has  ruled  in  other  cases  that  innocent  third  parties 
have  no  standing  to  suppress  evidence  illegally  seized  from  them.  This  means 
police  have  less  reason  to  worry  about  making  illegal  searches  of  the  homes 
or  offices  of  innocent  persons  than  they  do  in  the  case  of  those  suspected  of 
a  crime. 

In  ISth  century  England,  William  Pitt  was  able  to  say :  '"The  poorest  man  may 
in  his  cottage  bid  defiance  to  all  the  force  of  the  Crown.  It  must  be  frail ;  its  roof 
may  shake ;  the  wind  may  blow  through  it ;  the  storms  may  enter ;  the  rain  may 
enter — but  the  King  of  England  cannot  enter ;  all  his  forces  dare  not  cross  the 
threshold  of  the  ruined  tenement !" 

Because  of  the  Supreme  Court's  ruling,  we  are  unable  to  say  the  same  of  our 
homes  or  cars  or  offices  or  other  property  in  America  today. 

Clearly,  there  is  a  need  not  only  to  worry  but  to  press  for  legislative  action. 

MINIMUM     STANDARDS     SET 

Although  the  miserly  interpretation  of  the  Fourth  Amendment  in  the  Stanford 
Daily  case  provides  little  protection  from  police  for  innocent  parties,  the  court's 
interpretation  of  constitutional  provisions — narrow  or  broad — sets  only  minimum 
standards.  Congress  and  state  legislatures  may  not  l)e  able  to  authorize  practices 
below  these  standards,  but  they  certainly  can  provide  greater  protection  than  the 
Supreme  Court  found  constittitionally  necessary. 

In  this  case.  Congress  in  federal  searches  and  state  legislatures  in  state  searches 
can  quickly  moot  the  Supreme  Court  ruling  by  requiring  that  when  policy  apply 
for  warrants  to  .search  homes  or  offices  of  innocent  parties,  magistrates  must  find 
as  part  of  "probable  cause"  that  a  subpoena  is  impractical.  Such  a  provision 
would  protect  eveiTone.  ordinary  citizen,  doctor,  law.ver.  journalist  or  whatever. 

Instances  of  such  legislative  remedying  of  High  Court  rulings  abound.  Recently, 
for  one  example,  numerous  state  legislatures  have  passed  newspaper  shield  laws 
after  the  Supreme  Court  held  that  the  First  Amendment  did  not  provide  a  privi- 
lege to  newspaper  reporters  who  refuse  to  testify  under  subpoena  about  the  iden- 
tity of  their  news  sources. 
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Tlie  House  has  pending  now.  in  fact,  a  massive  federal  penal  code  revision  bill 
already  passed  by  the  Senate;  there  appears  to  be  sufficient  outrage  among  the 
public  over  the  Supreme  Court  ruling  in  Stanford  Doily  to  make  it  easier  to 
I)iiss  a  provision  changing  that  ruling  than  many  other  provisions  of  tlie  penal 
reform  bill.  Alternatively,  Congress  could  amend  the  federal  rules  of  criminal 
proc-edure  i-elating  to  searches  and  seizures,  or  it  could  enact  sijec-ial  legislation 
dealing  with  the  sijecific  facts  of  the  Stand  ford  Dailji  case. 

Whatever  legislative  method  is  adopted  at  tlie  federal  and  state  levels,  there 
is  a  critical  need  to  overrule  the  Supreme  Court,  to  protect  the  innocent  again 
from  government  abuse. 

Senator  B.vyii.  Our  noxt  oroiip  of  witnesses  constitutes  a  verv  dis- 
tino-uished  panel  of  newspaper  practitioners  and  executives.  Paul  Davis 
i.>^  president-elect  of  the  Radio-Television  News  Directors  Association. 
Mr.  William  Small  is  vice  president  and  director  of  news,  Columbia 
Broadcastino;  Svstem.  INIr.  Bob  Lewis  is  vice  chairman  of  the  Freedom 
of  Infornuition  Comndttee  of  Siiiina  Delta  Chi,  Washing-ton :  he  is 
{iccomi)anied  by  Mr.  Grant  Dillman,  Washinoton  bureau  chief,  United 
l*ress  International. 

Mr.  Davis? 

TESTIMONY  OF  PAUL  DAVIS.  VICE  PRESIDENT,  RADIO  TELEVISION 

NEWS  DIRECTORS  ASSOCIATION 

]Mr.  Davis.  Thank  you.  Senator  Bayh. 

On  behalf  of  the  1.700  members  of  the  Kadio  Television  News  Di- 
rectors Association,  I  would  like  to  thank  you  and  the  other  members 
of  the  subcommittee  for  the  op])ortunity  to  aii])ear  today  on  the  matter 
of  seai'ch  warrants  directed  to  the  press  and  other  persons  not  suspected 
of  a  criminal  otl'ense. 

I  am  Paul  Davis,  vice  president  and  president-elect  of  RTNDA. 
The  active  membershij)  of  the  association  is  made  u])  of  news  executives 
at  local  stations  across  the  country  as  well  as  the  netwoi-ks.  I  am  news 
director  for  WCIA-TV,  in  Champaign,  111.  Incidentally,  the  call  let- 
ters stand  for  Central  Illinois  Area. 

RTNDA  is  gravely  concerned  about  the  recent  decision  of  the  U.S. 
Supreme  Court  sanctioning  the  use  of  search  Avarrants  to  seek  criminal 
evidence  in  ncAvsrooms.  The  existence  of  this  power  is  inherently 
abusive  and  could  produce  open  vseason  on  journalists  in  many  com- 
munities. The  Court's  opinion  sanctions — as  you  discussed  this  morn- 
ing— searches  for  evidence  in  the  hands  of  anyone — doctors,  lawyers, 
ministers — any  individuals  who  may  have  evidence  of  a  crime  com- 
mitted by  someone  else.  However,  most  of  my  remarks  will  be  about 
what  T  am  familiar  with  :  the  effects  of  the  decision  of  news-g^athering. 

In  the  20  years  that  1  have  spent  reporting  the  news,  it  seems  far  too 
nnich  of  my  time  has  been  spent  in  trying,  first  of  all,  to  get  adequate 
infoi-mation  from  law  enforcement  officials,  and,  second,  in  trying  to 
keep  them  from  getting  more  than  they  should  from  me. 

My  station  receives  as  many  as  two  sub])enas  a  week.  News  depart- 
ments have  always  been  ready  to  cooperate  with  reasonable  requests 
from  law  enforcement  agencies  wishing  to  use  our  work  product  in 
court.  It  should  also  be  said  that  most  lawyers,  judges  and  police  offi- 
cers are  reasonable,  cooperative  and  understand  the  expense  and  effort 
it  takes  on  our  part. 

But  it  is  also  true  that  perhaps  half  of  the  subpenas  served  on  the 
media  have  some  imperfection.  A  wrong  name  or  title,  the  wrong  call 
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letters,  tlie  wroii<^  dates  of  the  event  in  question  or  no  date  at  all, 
served  on  the  wrong  person  in  the  company. 

More  imj^ortant,  they  still  tend  to  demand  more  than  we  feel  they 
should  get.  Too  often  the  sul)i)ena  not  only  lists  the  items  that  we  can 
be  compelled  to  produce — Him,  tapes  and  scripts  used  on  the  air — but 
also  outtakes  and  other  notes  we  might  i)()ssess  on  the  case.  If  we  w^ere 
to  comply  fully  with  subpenas,  we  would  have  to  bring  to  the  court 
our  sourccvs'  names,  conrulential  information  we  have  developed,  our 
own  scribbled  opinions,  and  other  information  not  necessarily  relevant 
to  the  case. 

If  need  be,  we  in  Illinois  could  invoke  the  limited  shield  law  on  the 
lx)oks  in  that  State  ])roviding  protection  for  oui-  soui'ces.  That  statute 
protects  our  sources  in  court  when  we  are  subpeiuied.  It  would  not  pro- 
tect our  sources  from  a  search  warrant. 

I  mention  the  number  of  factual  and  legal  flaws  in  the  subpenas 
because  there  is  reason  to  believe  that  similar  defects  will  appear  in  tlie 
newly  sanctioned  search  warrants.  Those  of  us  who  work  with  many 
different  police  agencies,  judges,  and  lawyers  know  they  are  human, 
fully  capable  of  error  and  bad  judgment.  With  a  sub))ena  this  can  be 
checked;  but  in  the  ex  parte  search  warrant  situation,  the  disclosure 
of  infornuition  without  any  opportunity  for  tlie  journalist  to  challenge 
it,  could  cause  irreparable  harm. 

Our  job  routinely  is  to  gather  information,  often  from  confidential 
sources.  Often  we  are  looking  at  the  functions  of  police,  of  i)rosecutoi*s 
and  the  courts.  In  my  own  news  department  this  past  week,  we  iden- 
tified notes  and  information  about  five  police  or  investigative  units 
of  the  State.  Our  notes  now  contain  information  from  inside  sources; 
two  have  taken  considerable  risk  in  talking  with  us;  all  have  our 
solenm  oath  of  protection,  and  we  were  able  until  ^May  31  to  tell  them 
they  were  also  protected  by  an  Illinois  shield  law\  But  that  has 
changed  with  Zirrcher  v.  Stanford  Daily.  Some  police  officers  and 
])rosecutors  may  find  the  sub]iena  afr  too  vulnera})le  to  challenge  when 
a  search  warrant  might  provide  them  what  they  want  without 
resistance. 

In  one  county  in  our  area,  the  sheriff,  when  challenged  about  the 
way  he  conducted  his  office  and  treated  prisoners,  was  quoted  as  say- 
ing, "I  am  the  law."  A  small  weekly  newspaper  did  a  courageous  in- 
vestigative job  on  the  operation  of  that  sheriffs  office  that  resulted  in 
grand  jury  indictments.  I  have  little  doubt  that,  wdiile  that  investiga- 
tion was  underway,  the  sheriff  could  have  obtained  a  search  wai'i-ant 
avowedly  for  some  othei-  matter  but  for  the  real  ])urpose  of  looking 
through  that  newspaper's  files  on  tlie  investigation  about  him  to  see 
who  had  been  sources. 

I  am  convinced  we  will  see  more  newsroom  search  warrants  in  the 
near  future  and  that — sometimes  unintentionally,  sometimes  inten- 
tionally— abuse  will  come  as  quickly.  Unlike  the  use  of  the  subpena, 
which  may  be  merely  the  legal  means  to  seek  the  cooperation  of  the 
news  organization,  the  use  of  the  search  warrant  is  always  an  un- 
friendly act.  Since  a  subpena  duces  tecum  is  a  geogi'ai)hically  broader 
command  for  evidence,  it  should  be  to  the  advantage  of  the  prosecutor 
to  employ  it,  rather  than  a  search  warrant,  if  he  has  a  modicmn  of 
respect  for  the  good  faith  and  professional  needs  of  journalists. 


But  what  of  the  vindictive  district  attomej,  with  access  to  a  less 
than  neutral  judge  or  magistrate?  What  if  a  reporter  has  been  digging 
into  things  they  preferred  undug?  The  potential  for  abuse  by  a  news- 
looni  search  warrant  is  enormous. 

In  their  opinions  in  Zurcher^  the  Justices  in  the  majority  recognized 
that  substantial  i)otential  ofr  abuse  does  exist  in  allowing  newsroom 
searches.  The  protection  from  these  abuses,  they  say,  lies  in  careful 
structuring  of  search  warrants  to  minimize  their  intrusiveness  and  in 
weighing  the  police  need  for  the  search  in  question  against  the  damage 
it  might  do  to  the  first  amendment  values.  Although  to  some  those 
protections  couched  in  the  Court's  lofty  rhetoric  may  sound  adequate, 
Ave  do  not  believe  they  will  have  any  real  effect  in  application. 

To  begin  with,  structuring  a  warrant  to  limit  the  scope  of  newsroom 
searches  is  almost  impossible.  Before  the  search  is  held,  police  and 
prosecutors  will  probably  have  no  idea  where  or  in  what  fomi  a  news 
•organization  Icceps  certain  documents  or  other  searchable  items.  Inev- 
itably, the  entire  news  operation  will  be  opened  for  inspection.  More- 
o\'er.  in  searching  for  an  item  or  a  particular  class  of  items,  investi- 
gat(n-s  will  liave  to  examine  every  paper  they  pick  up. 

"\'\Tio  really  believes  the  overzealous,  or  the  angry,  or  the  untrained 
searcher  would  restrain  himself  from  looking  at  the  notes  about  an 
investigation  of  police  that  he  came  upon  while  looking  for  something 
else  specified  in  his  warrant?  Even  the  bcst-intentioncd  search  will 
thus  likely  reveal  many  confidential  items,  some  of  which  would  other- 
wise be  protected  by  privilege  from  examination  by  Government 
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The  exhortation  to  magistrates  to  weigh  first  amendment  concerns 
before  issuing  a  warrant  will  be  similarly  ineffective.  It  is  analogous 
l)ut  inferior  to  the  balancing  test  suggested  by  ISIr.  Justice  Powell  in 
the  ropoi-ter's  privilege  case,  Branzhurg  v.  11  ayes.  Although  we  con- 
timie  to  believe  that  the  procedures  in  Branzhurg  offer  insufficient  pro- 
teetion  for  the  news-gathering  processes,  comparing  them  with  the 
protections  relied  on  in  Ziircher  demonstrates  how  little  protection 
would  actually  be  afforded  the  press  against  searches. 

Under  Branzhurg.  the  relative  interests  of  the  press  and  the  prose- 
cutors are  weighed  by  a  court  upon  a  motion  to  quash  a  subpena.  This 
is  an  adversary  proceeding:  it  allows  both  sides  to  present  their 
positions  before  any  action  is  taken.  By  contrast,  the  balancing  pro- 
l)osed  in  Zurchcr  will  be  undertaken  by  a  magistrate  in  an  ex  parte 
proceediiig,  presumably  only  on  the  magistrate's  own  initiative. 

Ti-aditionally.  our  system  has  relied  on  the  adversary'  process  to 
resolve  conflicting  claims,  and  we  have  distrusted  ex  parte  proceed- 
ings. The  rostrictions  placed  on  the  use  of  temporarv  restraining 
onlei-s  issued  in  ex  parte  proceedings  are  a  good  example  of  this  type 
of  caution. 

^Moreover,  the  balancing  here  will  u-ually  be  done  by  magistrates, 
not  judges.  In  Shadtctcl-  v.  Tampa,  the  Sui)reme  Court  rules  in  1972 
that  magistrates  do  not  have  to  be  attorneys.  In  some  States — at  least 
four  that  we  Icnow — magistrates  are  laymen,  a  situation  that  also 
existed  at  the  Fedi^ral  level  until  until  very  recently. 

Although  the  relati\-ely  simple  components  of  the  probable  cause 
standard  can  be  learned  and  applied  by  laymen,  particularly  as  they 
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develop  expertise  through  experience,  the  same  cannot  be  said  for  the 
requirement  to  balance  complicated  concepts  of  the  fii"st  and  fourth 
amendments,  which  are  probably  not  familiar  to  most  magistrates. 

Moreover,  magistrates  often  deal  almost  exclusively  with  police  and 
prosecutors.  This  environment  is  certainly  not  supportive  of  consid- 
eration of  the  competing  and  sensitive  constitutional  values  which  are 
involved  in  a  warrant  request,  especially  when  the  magistrate  is  likely 
to  raise  the  issue  himself. 

Even  if  the  warrant  procedures  offered  some  hope  of  preventing 
abuses,  after-the-fact  enforcement  of  these  controls  will  have  little 
effect,  INIost  importantly,  the  search  will  have  taken  place  and  the  dam- 
age done  to  conlidentiality  before  any  challenge  to  the  search  can  bo 
made. 

There  are  a  couple  of  other  matters  to  be  considered :  first,  the  dis- 
ruption of  the  work  of  a  news  organization.  The  court  referred  to  this 
mostly  as  the  time  lost  and  nuisance  created  while  the  search  warrant 
is  being  executed,  and  that  is  true.  But  it  could  create  a  more  difficult 
situation.  A^^iat  if  an  audio  or  video  tape  that  is  seized  also  contains 
edited  stories  and  other  material  not  called  for  by  the  search  warrant? 

The  tape — possibly  of  the  11  o'clock  news — would  be  in  the  hands  of 
the  prosecutor  when  it  was  needed  for  the  newscasts. 

Another  situation  has  been  identified  to  me  by  the  news  director  of 
KRON-TV  in  San  Francisco,  IMitch  Farris.  That  was  one  of  the  four 
San  Francisco  news  departments  served  with  warrants  a  few  months 
ajTo.  Suddently  without  notice,  four  agents  of  the  district  attorney's 
ofiico  appeared  in  the  newsroom  with  what  has  been  described  as  unim- 
pressive by  at  least  25  percents  including  security  g-uards  demanding 
the  intruders  leave.  It  was  a  dangerous  confrontation,  another  example 
of  the  likelihood  of  human  error  in  the  process  of  authorizing  and 
conducting  surprise  searches. 

The  Reportei-s  Committee  for  Freedom  of  the  Press  has  identified, 
to  the  best  of  our  knowledge,  10  instances  in  the  past  few  years  when 
warrants  were  used  to  search  broadcast  stations  and  newspapers,  even 
before  the  Zurcher  decision.  Two  that  they  have  additionally  identi- 
fied have  not  been  confirmed.  The  Supreme  Court's  endorsement  will 
certainly  add  to  the  search  warrant's  popularity  wif:h  prosecutors. 

Obviously,  too,  the  knowledge  of  our  vidnerability  to  the  search 
warrant  will  drv  up  sources  and  possibly  create  hostility  to  reporters, 
as  it  did  to  the  staff  of  the  Standf ord  Daily  after  their  raid  in  the  early 
19T0's,  when  they  were  very  much  unwelcome  at  subsequent  news 
events  involving  protests  where  they  might  take  still  another  negative. 

I  might  add  that  it  can  be  very  rough  attempting  to  cover  student 
protests  on  the  campus  of  the  University  of  Illinois  or  other  campuses 
with  my  station's  call  letters.  They  infer  from  WCIA  that  _wc  might 
have  so'me  indirect  pipeline  and  provide  infomiation,  when  in  fact  we 

were  not  doing  so.  .  ^  ^        ^    ^^ 

Turning  to  the  two  bills  before  the  subcommittee,  although  the 
specific  effect  of  the  Zurcher  decision  on  the  constitutionally  protected 
news-gathering  process  is  what  brings  RTNDA  before  the  subcom- 
mittee^ todav,  we  support  the  general  approach  against  third-party 
searches  taken  in  the  Bayh  bill  and  the  original  Dole  bill,  Apart  from 
the  first  amendment  considerations,  we  believe  that  all  citizens  should 
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be  protected  ajrainst  searches  of  their  homes,  offices,  and  other  places 
^yhen  there  exists  no  snspicion  of  criminal  activity  on  their  part. 

Both  bills  are  de.«i^ned  to  control  searches  by  State  officials  as  well 
as  Federal  a<»:ents.  Since  the  vast  majority  of  criminal  inve5ti<>-ations 
are  undertaken  by  State  and  local  officials,  controlling  searches  at  all 
levels  is  the  only  way  to  obtain  full  enforcement  of  the  constitutional 
guarantees. 

The  Congressional  Research  Service  concluded  at  the  time  Congress 
was  considering  the  enactment  of  a  statutory  reporter's  privilege  that 
the  enabling  clause  of  the  14th  amendment  did  give  the  Congress 
ample  power  to  regulate  State  police  practices  in  order  to  extend 
constitutiomd  guarantees. 

The  major  difl'erence  between  the  two  bills,  as  we  saw  them  before 
this  morning — and  we  have  not  seen  Senator  Dole's  provisions — 
was  that  Senator  Dole  proposed  a  criminal  statute  while  Senator 
Bayli's  bill  would  create  a  civil  right  of  action.  "We  support  the  use 
of  the  civil  rights  approach  and  the  creation  of  a  ]u-ivate  remedy.  In 
this  way,  those  who  have  been  aggrieved  by  official  conduct  can  take 
direct  steps  to  obtain  relief. 

RTNDA's  counsel  advises  me  that,  under  the  existing  provisions  of 
18  U.S.C.  242,  a  criminal  penalty  could  be  imposed  for  violations. 
An  exclusively  criminal  approach  might  leave  abuses  by  Federal  offi- 
cials uni-emedied  if  prosecution  were  in  the  hands  of  their  colleagues. 

In  both  bills — and,  again,  we  have  not  seen  the  wording  of  the 
revised  Dole  bill — there  are  two  occasions  when  search  warrants  may 
be  issued :  When  there  is  probable  cause  to  believe  that  evidence  is  in 
the  possession  of  persons  who  have  committed  a  crime;  and  when 
there  is  probable  cause  to  believe  that  the  evidence  Avould  be  moved 
or  destroyed  if  subpena  procedures  were  followed. 

These  procedures  do  give  ample  protection  to  legitimate  police  con- 
cerns. But  these  exceptions  must  be  carefully  written  to  avoid  the 
issuance  of  warrants  based  on  scanty  evidentiary  showin£rs.  In  the 
case  of  the  first  exception,  the  Dole  bill  was  preferable  in  this  respect. 
In  the  case  of  the  second  exception,  the  Baj'h  bill  is  preferable.  We 
do  not  care  for  the  word  "may."' 

AVe  also  have  a  problem  with  the  proposed  section  1201  of  the  Bayh 
bill.  As  now  written,  it  would  only  protect  premises  where  the  person 
possessing  evidence  has  a  "reasonable  expectation  of  privacy.''  The 
extent  of  the  reasonable  exjiectation  is  far  from  clear,  and  we  believe 
this  standard  would  result  in  confusion  and  litigation,  as  it  has  pro- 
voked in  other  contexts.  Accordingly,  we  suggest  you  consider  that 
qualification  be  removed. 

In  addition,  wo  suggest  that  the  subcommittee  consider  voting  an 
amendment  to  the  Civil  Rights  Attorneys'  P^ees  Award  Act  of  1070 
to  allow  recovery  of  attorneys'  fees  in  actions  brought  under  the  new 
law.  I  believe  Senator  Heinz  has  ])i-o))osed  this.  This  would  provide 
further  inducement  for  private  enforcement. 

Ivet  me  close  by  saying  that  RTNDA  appreciates  all  the  congres- 
sional efioits  to  obtain  relief  from  newsroom  searches,  and  we  strongly 
urge  the  passage  of  corrective  legislation. 

Senator  Bayii.  Thank  you  very  much,  Mr.  Lewis. 

Mr.  Small? 
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TESTIMONY  OF  WILLIAM  J.  SMALL,  SENIOR  VICE  PRESIDENT  AND 

DIRECTOR  OF  NEWS,  CBS  NEWS 

Mr.  S:>[ALL.  Mr.  C'liainnan,  in  liglit  ol'  the  hour,  1  would  subuiil 
the  entire  statement.  Would  you  prefer  I  just  read  its  conclusion '. 

Senator  Bayh.  You  may  proceed  in  any  uuinner.  I  apologize  for 
the  lateness  of  the  hour.  I  think  that  just  illustrati>s  the  sin^nilicance 
of  the  issues,  the  fact  that  there  has  been  intense  discussion  of  the 
problems. 

I  appreciate  the  couitesy  of  all  of  you  gentlemen  and  your  patience 
in  staying  with  us  this  lonii;. 

Without  objection,  your  prepared  statement  will  be  inserted  into 
the  record. 

Mr.  Small.  We  sometimes  overuse  the  phrase  ''chillino:  effect*'  on  the 
press.  Perhaps.  But  think  in  terms  of  your  own  senatorial  or  commit- 
tee olHces.  If  Federal  law  otHcers  can  pick  up  a  warrant  and  rummage 
through  your  files,  your  notes,  your  effects,  don't  you  think  your  staffs 
might  be  a  little  hesitant  in  dealing:  with  sensitive  matters? 

if  the  Department  of  Justice  introduces  guidelines  for  the  use  of 
Avarrants  similar  to  those  now  relating  to  subpenas,  fine;  but  will  fu- 
ture Attorneys  General  be  as  respectful  of  the  first  amendment?  And 
what  about  the  50  States  and  all  the  counties,  cities,  towns,  and  villages 
that  do  not  expect  the  Department  of  Justice  to  determine  their 
actions  I 

We  think  it  important  that  legislation  embrace  all  50  States  and  not 
be  limited  to  the  Federal  establishment.  We  feel  that  the  legislation 
must  give  us  the  opportunity  to  go  to  court  and  argue  the  validity  of 
any  police  desire  to  rummage  through  our  newsrooms. 

Further,  if  your  legislation  considers  an  exception  when  police  have 
a  reason  to  believe  that  a  news  organization  may  in  some  way  be  impli- 
cated in  a  "crime,"  we  ask  that  you  remember  that  in  some  cases  under 
present  law  the  acceptance  of  certain  Government  documents — witness 
the  Pentagon  Papers — may  be  considered  a  violation  of  law. 

In  this  city,  where  no  good  reporter  is  around  very  long  before  a 
good  deal  of  such  material  crosses  his  desk,  some  of  it  supplied  by  Mem- 
bers of  Congress  as  well  as  members  of  the  executive  branch,  that  kind 
of  supposedly  stolen  material  is  very  common  currency. 

Not  being  a  lawyer,  I  am  not  your  best  witness  on  the  question  of 
whether  legislation  in  this  ai'ea  should  be  limited  to  tlie  pres.-;  or  ex- 
tended to  all  citizens.  That  is  for  you  to  resolve.  I  do  insist  that  protec- 
tion is  necessary  and  vital  for  the  press  and  that  the  first  amendment 
does  make  a  distinction,  as  Justice  Potter  Stewart  noted  in  his  dissent. 

Let  me  just  close  with  this  observation.  CBS  News  has  overseas 
bureaus  in  14  countries.  In  my  memory,  none  has  ever  been  invaded  by 
police  on  any  premise.  Even  in  Moscow  where  our  rooms  may  be  bugged 
and  our  reporters  followed,  the  police  have  never  yet  invaded  our 
newsroom,  with  or  without  a  warrant.  But  now  it  can  happen  here. 

Thank  you  very  much. 

Senator  Bayh.  Thank  you,  ^Ir.  Small. 
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[The  prepared  statement  and  biographical  sketch  submitted  by  Mr. 
Small  follows:] 

Prepared  Statement  by  William  J.  Smau. 

I  am  pleased  to  be  here  today  representing  CBS  but  I  am  frankly  disturbed  that 
this  testimony  is  at  all  necessary.  Those  of  us  in  news  have  always  felt  that  the 
First  Amendment  meant  keeping  the  ix)lice  out  of  the  newsroom.  The  Supreme 
•Court — at  least  five  members  thereof — obviously  felt  differently  in  the  case  of 
Zurcher  v.  The  Stanford  Daily. 

I  am  not  a  lawyer  but  I  can  read  the  English  language.  My  reading  of  the  First 
Amendment  makes  it  clear  that  it  provides  protection  against  unwarranted  inva- 
sion of  editorial  ofiices  by  officers  of  the  state — with  or  without  a  warrant.  Five 
justices  read  it  differently. 

The  history  of  freedom,  especially  in  this  country,  has  repeatedly  demonstrated 
the  importance  of  a  robust  and  fearless  press.  The  prospect  of  police  rummaging 
through  our  notes,  films,  files,  outtakes,  desks  and  trash  baskets  is  hardly  con- 
ducive to  uninhibited  journalism. 

Until  May  31,  we  did  not  dream  that  the  nation's  highest  court  would  over- 
rule the  lower  courts  and  conclude  that  the  police  could  simply  walk  into  our 
newsrooms  and  poke  around  with  impunity.  But  the  Court  has  so  ruled  and 
so  I  am  here  to  urge  that  the  Congress  legislate  back  into  being  the  freedom 
that  the  founding  fathers  sought  for  the  press.  I  don't  like  that.  You  in  the 
Congress  can  correct  the  Court's  actions  but  a  future  Congress,  in  a  difiierent 
atmosphere,  can  undo  your  work.  The  stability  of  the  Bill  of  Rights  seems  a 
great  deal  less  certain  today  that  it  did  on  May  30. 

AiTued  with  this  decision,  the  police  can,  on  the  flimsiest  pretest,  i>oke  their 
noses  into  everything  we  do.  Is  there  any  doubt  in  anyone's  mind  that  some 
neighborhood  sheriff,  if  he  or  his  political  allies  suspect  that  they  are  being  in- 
vestigated by  the  press,  would  welcome  that  chance  to  dig  around  a  newsroom 
and  see  what  can  be  found  .  .  .  including  the  identity  of  who  it  might  be  that  is 
blowing  the  whistle? 

Think  what  that  easily-issued  warrant  means  to  officials  who  might  want 
to  harass  and  disrupt  a  news  operation.  They  could  really  be  the  bull  in  the 
china  shop. 

To  take  a  more  likely  case,  recognized  by  Justice  Stewart  in  his  dissent, 
think  of  what  it  would  do  to  news  sources.  Could  you  ever  have  another  Water- 
gate exposed?  The  management  of  the  Washington  Post  is  too  tough  to  be  in- 
timidated, but  what  about  "Deep  Throat"?  He  was  the  most  important  element, 
the  key  lead,  in  the  reports  of  Woodward  and  Bernstein.  Would  he  be  as  forth- 
coming if  he  knew  that  law  enforcement  officials  could  pick  their  way  through 
■every tiling  those  reporters  had? 

We  tend  to  think  of  news  sources  as  "whistle  blowers",  which  "Deep  Throat" 
and  many  others  have  been,  but  there  are  other  so\irces — including  you  in  the 
Congress.  Many  a  delicate  story  reported  by  CBS  News  has  had  a  Senator,  a 
•governor,  a  cabinet  member  and  even  a  President  as  its  source.  Would  any  of 
you  be  comfortable  if  you  felt  we  could  not  protect  your  anonymity? 

Some  have  suggested  that  this  niling  will  bo  a  boon  to  cryi">tology  and  reporters 
•wall  take  notes  in  code.  Others  see  the  emergence  of  the  old  roll  top  desk  with 
the  secret  drawers.  Is  this  conducive  to  a  robust  press  or  is  this  more  in  keep- 
ing with  a  totalitarian  state?  .r.   , 

The  high  court  says  police  must  have  easy  access  because  evidence  against 
criminals  may  be  hidden  in  our  newsrooms.  That  turned  out  not  to  be  true  in 
the  Stanford  cT^e  and  I  doul)t  if  it  would  bo  true  very  often.  The  Ilnrtford 
Courant  noted  that  "bank  robbers  are  not  camped  out  in  newsrooms,  free  to 
store  the  fruits  of  their  labor,  while  police  wait  helplessly  outside.  The  evidence 
polif^e  yearn  for  witliin  the  newsroom  is  information  gathered  for  the  purpose 
of  informing  the  i)ublic,  information  that  will  dry  up  if  its  sources  are  easily 
expo.sed  to  police  scrutiny  at  will." 

We  sometimes  overu.se  the  phrase  "chilling  effect"  on  the  press.  Perhaps.  But 
think  in  terms  of  your  own  Senatorial  or  committee  office.  If  federal  law  officers 
■can  pick  up  a  warrant  and  rummage  through  your  files,  your  notes,  your  effects, 
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•dou't  you  think  your  staffs  might  be  a  little  hesitant  in  dealing  with  sensitive 
matters? 

If  the  Department  of  Justice  introduces  guidelines  for  the  use  of  warrants 
similar  to  those  relating  to  subpoenas,  fine — but  will  future  Attorneys  General 
be  as  respectful  of  the  First  Amendment?  iVnd  what  about  the  50  states  and  all 
rhe  counties,  cities,  and  towns,  and  villages  that  don't  expect  the  Justice  Depart- 
ment to  determine  their  actions? 

We  think  it  important  that  legislation  embrace  all  50  states  and  not  be  limited 
to  tiie  federal  establishment.  We  feel  that  the  legislation  must  give  us  the 
opportunity  to  go  to  court  and  argue  the  validity  of  any  police  desire  to  ruan- 
niage  through  our  newsrooms.  Further,  if  your  legislation  c<msiders  an  excep- 
tion when  police  have  a  reason  to  believe  that  a  news  organization  may  in  some 
way  be  implicated  in  a  "crime,"  we  ask  that  you  remember  that  in  some  cases 
\inder  present  law  the  acceptance  of  certain  government  documents  (remember 
the  Pentagon  Papers?)  may  be  considered  a  violation  of  law.  In  this  city  where 
no  gootl  reiwrter  is  around  very  long  before  a  good  deal  of  such  material  crosses 
his  desk  (some  of  it  supplied  by  members  of  the  Congress  as  well  as  members  of 
the  executive  branch)  that  kind  of  supposedly  "stolen''  material  is  very  common 
currency. 

Not  being  a  lawyer,  I  am  not  your  best  witness  on  the  question  of  whether 
legislation  in  this  area  should  be  limited  to  the  press  or  extended  to  all  citizens. 
That  is  for  you  to  resolve.  I  do  insist  that  protection  is  necessary  and  vital  for 
the  press  and  that  the  First  Amendment  does  make  a  distinction.  As  Justice 
Potter  Stewart  noted  in  his  dissent:  "Perhaps  as  a  matter  of  abstract  policy  a 
newspaper  office  should  receive  no  more  protection  from  imannounced  police 
searches  than.  say.  the  office  of  a  doctor  or  the  office  of  a  bank.  But  we  are  here 
to  uphold  the  Constitution.  And  our  Constitution  does  not  explicitly  protect  the 
practice  of  medicine  or  the  business  of  banking  from  all  abridgment  by  govern- 
ment. It  does  explicitly  protect  the  freedom  of  the  press." 

I  close  with  this  observation.  CBS  News  has  overseas  bureaus  in  14  countries. 
In  my  memory,  none  have  ever  been  invaded  by  police  on  any  premise.  Even  in 
Moscow  where  our  rooms  may  be  bugged  and  our  reporters  followed,  the  police 
have  never  yet  invaded  our  newsroom,  with  or  without  a  warrant.  But  it  can 
Jiappen  here. 

Biography   of   William   J.    Small.    CBS   News    Senior  Vice   President, 

Director  of  News 

Wniliam  J.  Small  has  been  CBS  News  Senior  Vice  President.  Director  of  News, 
-since  February  1074.  lie  is  responsible  for  executive  supervision  of  all  daily 
news  gathering  for  lioth  radio  and  televksion,  as  well  as  daily  news  broadcasts, 
including  "The  CBS  Morning  News"  and  "The  CBS  Evening  News,"  and  instant 
news  specials. 

For  the  previous  12  years,  he  was  in  charge  of  the  CBS  News  Washington 
Bureau. 

Small  was  named  News  Director  of  radio  station  WLS.  Chicago,  in  1951.  While 
in  that  post,  he  served  as  first  president  of  the  Illinois  News  Broadcasters  Asso- 
ciation, and  was  recipient  of  numerous  awards  including  the  National  Headliner's 
Award. 

In  1956.  he  became  News  Director  of  WHAS  Radio  and  WHAS-TV  in  Louis- 
ville, Ky.  In  addition  to  the  station's  news  awards.  Small  was  personally  honored 
on  manV  occasions.  He  received  the  Editorial  Commentary  Award  of  the  Louis- 
ville professional  chapter  of  Sigma  Delta  Chi  in  1959,  19G0  and  1961  for  his 
half-hour  documentaries  on  tornado  preparedness  in  the  Louisville  area,  a  pro- 
posed constitutional  convention  in  Kenutcky,  and  strip-mining  practices  in 
southwest  Kentucky. 

In  19G0,  Small  served  as  president  of  the  international  Radio  Television  News 
Directors  Association.  In  1974,  the  Association  honored  him  with  its  highest 
award.  The  Paul  White  Award. 

He  has  served  as  president  of  the  Louisville  chapter  of  Sigma  Delta  Chi.  the 
national  journalism  society,  and  was  for  many  years  vice  chairman  of  its  Free- 
dom of  Information  Committee  and  author  of  the  broadcast  section  of  that 
society's  annual  report. 

In  1969,  he  was  elected  regional  director  of  Sigma  Delta  Chi.  serving  on  its 
national  board,  and,  in  1974,  was  elected  president  of  that  organization,  now 
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known  as  Sigma  Delta  Chi.  the  Society  of  Professional  Journalists.  It  is  the 
largest  journalism  organiaition  in  America. 

Small  is  tlie  author  of  "To  Kill  a  Messenger:  Television  and  the  Real  "World" 
and  "Political  Power  and  the  Pre.ss."  Both  volumes  have  won  the  Distinguished 
Service  Award  for  research  in  journalism  from  Sigma  Delta  Chi  (in  1970  and 
1972). 

Small,  who  holds  a  masters  degree  in  the  social  sciences  from  the  University 
of  Chicago,  is  married  and  has  two  daughters. 

Senator  Bayii.  Mr.  Lewis? 

TESTIMONY  OF  ROBERT  LEWIS.  THE  SOCIETY  OF  PROFESSIONAL 
JOURNALISTS,  SIGMA  DELTA  CHI 

Mr.  Lewis.  Air.  Chairman,  if  the  subcommittee  approves,  I  will 
submit  my  statement  for  the  recoi-d  and  just  touch  on  the  hi<rhlip;hts. 
Aly  name  is  Robert  Lewis.  I  am  a  Washino^ton  correspondent  of  Booth 
Newspapers  and  vice  chairman  of  the  Freedom  of  Information  Com- 
mittee of  tlie  Society  of  Professional  Journalists,  Sigma  Delta  Chi. 

Some  ]:)eople  say  that  the  press  has  overreacted  to  the  Stanford 
decision.  We  reject  that.  We  feel  that  the  decision  is  one  of  the  greatest 
threats  to  press  freedom  in  our  history. 

The  argument  has  been  made  that,  if  the  press  makes  too  big  a  fuss, 
our  concerns  will  become  a  self-fulfilling  prophecy.  But  in  my  experi- 
ence I  have  never  seen  law  enforcement  agencies  reluctant  or  hesitant 
or  timid  to  use  the  investigative  tools  that  Congress  and  State  legisla- 
ture and  cotirts  have  provided. 

I  agree  with  the  chairman  in  his  observation  that  the  reason  we 
have  not  had  more  searches  until  now  is  because  police  did  not  know 
that  they  had  that  tool  available  to  them. 

Every  good  news  office  contains  material  which  has  been  given  to  re- 
porters bv  trusting  citizens  who  believe  that  the  source  will  l)e  kept 
confidential.  I  am  sure  members  of  the  committee  have  taken  reporters 
into  your  confidence  many  times  in  your  political  careers.  Trust  be- 
tween reporter  and  source  is  vital  in  news  reporting.  The  threat  of  sur- 
prise police  searches  of  newsrooms  breaches  that  trust  and  will  dis- 
courage manv  from  sharing  a  confidence  with  a  reporter. 

I  think  indeed,  as  Father  Drinan  pointed  out,  it  has  much  more  than 
a  chillinof  eifect  on  that  relationship. 

^Material  coming  into  newsrooms  on  a  confidential  basis  is  likely  to 
contain  raw  iiifoj-mation — some  true  and  some  not — t1int  is  in  the  proc- 
ess of  being  checked  for  verity.  And  there  most  certainly  could  be  con- 
fidential personnel  reports  and  private  business  records  and  Govern- 
ment documents. 

The  idea  of  turning  police  loose  to  prowl  through  the  files  is,  we 
l)olicve.  an  unthinkabh^  violation  of  what  our  forefathers  had  in  mind 
Avhen  they  wrote  the  first  amenduient.  A  head-strong  magistrate  or 
judge  could  harass  the  press  with  periodic  unannounced  searches  of 
the  newsrooms. 

Ma  ny  newspapers  have  converted  to  electronic  systems  that  use  video 
disnlay  tenninals  and  computers  for  processing  and  storing  copy.  We 
envision  situations  where  police  could  demand  access  to  the  computer 
so  that  they  could  obtain,  for  example,  yet-to-be  published  stories  in 
a  series  on  city  hall  corruption. 
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If  police  arrived  witli  a  wari-ant  on  tho  paper's  deadline,  it  wonld 
ibe  very  disruptive  and  could  lead  to  a  shutdown  of  the  i)aper  that  day. 
Equally  disruptive  would  be  efforts  by  police  to  search  the  files  of 
l)roadcastino;  stations  and  networks. 

Confidential  information  is  obtained  and  stored  in  several  forms, 
includino;  notes  from  interviews,  tape  recordings  of  interxiews,  photo- 
i>rai)hs,  film  footage,  letters,  memos  and  copies  of  official  records.  1  nor- 
mally preserve  my  notes  for  several  years  for  back  reference.  So,  a 
search  of  my  office  for  a  specilic  piece  of  infonnation  would  allow" 
police  to  sift  through  notes  of  dozens  of  interviews,  some  of  tliem  given 
in  confidence. 

To  illustrate  just  what  that  might  entail.  INIr.  Chairman.  I  have 
biought  with  me  scAeial  years"  accunndation  of  note  pads  tluit  I  use 
■when  I  am  working  out  of  the  office.  If  the  police  obtained  a  warrant  to 
search  our  office  and  did  not  know  where  to  begin,  I  imagine  it  would 
entail  their  goina-  through  all  of  these  notes.  In  mv  i)aiticular  case, 
I  think  it  would  be  very  fruitless  because  nobody  but  myself  can  read 
tliem ;  and  frequently  I  cannot  either. 

News  organizations  in  large-  and  medium-size  cities  probably  are  in 
a  pasition  to  resist  ])olice  raids,  given  their  financial  resoui'ces  and 
])rominence  in  the  connnunity.  But  the  owner  of  a  weekly  news[)ai)er  or 
smalltown  radio  station  has  few  resources  to  resist  intiuiidation.  They 
are,  after  all,  the  bedrock  of  American  journalism. 

We  envision  situations  where  sheriffs  in  rural  counties  would  plunder 
newsrooms  if  they  or  their  friends  came  under  attack  for  political 
coi-ruption.  According  to  Mr.  McCord,  executive  editor  of  the  Arkansas 
Gazette,  one  of  several  former  national  presidents  of  Sigma  Delta  Chi 
Avho  contributed  to  this  statement,  in  some  counties  in  Arkansas  where 
the  party  in  ]:)ower  is  undei-  the  control  of  a  political  machine,  the 
sheriff  would  have  no  trouble  getting  a  search  warrant  and  no  hesi- 
tancy, once  inside  the  newsroom,  in  picking  his  way  through  all  the 
aA'a liable  records. 

A  final  consideration  is  M'hether  the  press  should  become  an  extension 
of  the  Xation's  police  ai)pai'atus.  We  think  not.  but,  as  previous  wit- 
nesses have  indicated,  that  potential  certainly  exists  since  Stanford. 

I  would  like  to  close  by  citing  several  case  histories  of  investigative 
reporting  that  would  have  been  compromised  by  the  threat  of  un- 
announced police  i-aids  on  newsrooms. 

One  of  the  Booth  pa})ers  in  ISfichigan  assigned  a  reporter  last  year 
to  follow  a  probate  judge  during  l)usiness  hours  for  two  separate 
1-week  periods.  It  was  learned  the  judge  spent  an  avei'age  of  Xy^  hours 
a  day  attending  to  judicial  duties.  As  part  of  the  incjuiry.  off'-the-record 
interviews  were  obtained  from  a  number  of  lawj-ers,  all  of  them  critical 
of  the  judge's  Avork  habits. 

After  stories  of  the  investiiration  appeared,  the  State  court  adminis- 
trator stepped  in  and  the  judge  now  is  a  fully  contributing  member  of 
that  comnnmitv's  judiciary.  Had  the  ^tanjorrl  decision  been  available 
to  him.  he  could  have  seized  the  reportei-'s  notes  and  retaliated  acfainst 
membei-s  of  the  bar  who  were  ciitical  of  his  work  habits.  In  this  in- 
stance, innocent  persons  could  have  been  hurt. 

In  another  jNIichigan  city  at  this  moment,  the  county  prosecutor  is 
tinder  investigation  by  a  Federal  organized-crime  strike  force  for 
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alleged  illegal  ties  to  organized-crime  figures.  The  local  paper  has  car- 
ried several  stories  about  the  probe — presumably  coming  from  sources 
close  to  the  investigation.  With  Stanford,  that  prosecutor  could  obtain 
a  search  warrant  of  the  newspaper  to  find,  and  try  to  plug,  the  leak. 

In  an  Arkansas  community,  reporters  obtained  statements  of  crimi- 
nal misconduct  bv  police,  made  to  them  by  other  police  officers.  The 
paper,  not  to  mention  cooperating  policemen,  would  have  been  uneasy 
if  the  then  police  chief  could  have  gotten  a  warrant  to  look  at  those 
notes  and  memos. 

Finally,  Mr.  McCord  in  Little  Rock  has  on  his  desk  today  a  letter 
from  a  prominent  Little  Rock  merchant  alleging  improprieties,  which 
appear  to  be  of  a  criminal  nature,  on  the  part  of  a  municipal  employee. 
Every  editor  receives  these  communications.  Occasionally  they  lead  to 
uncovering  of  wrong-doing.  To  be  sure,  no  one  would  get  a  warrant  to 
come  after  this  letter,  which  the  police  there  did  not  even  know  had 
been  sent.  But,  if  the  businessman  believed  that  any  official  eyes  would 
have  ever  seen  it,  there  would  have  been  no  letter ;  and  hence  no  investi- 
gative reporting. 

I  agree  with  many  other  witnesses  that  the  proper  way  to  seek  infor- 
mation from  a  news  oriranization  is  through  a  specific  subpena,  not  a 
broad  search  warrant.  This  gives  the  press  a  chance  to  state  its  position 
and,  where  it  want  to,  challenge  the  search. 

Tn  previous  decisions,  the  Supreme  Court  has  said  the  press  is  the 
public's  watchdog:  its  function  is  to  serve  the  governed,  not  the  gover- 
nors. Zurcher  vs.  Stanford  Daily  is  a  crippling  blow  to  this  watchdog 
role.  The  society  hopes  the  Senate  acts  to  end  the  threat  of  unannounced 
police  raids  on  newsrooms.  Thank  you. 

Senator  Bath.  "We  will  insert  vour  whole  statement. 

[The  statement  submitted  by  Mr.  Lewis  follows :] 

Prepared  SxATEJtENT  of  the  Society  of  Professional  .TorRXAUSTs.  SiGAfA  Delta 
Chi,  on  the  Implications  of  Zuecheb  v.  Stanford  Daily 

]Mr.  Chairman  and  memhers  of  the  Snbcommitee.  my  name  is  Robert  Lewis. 
I  am  a  Washington  correspondent  for  Booth  Newspapers  of  !\Iielii?an  and  vice 
chairman  of  the  Freedom  of  Information  Commitee  of  the  Society  of  Professional 
Jonrnalists,  Sigma  Delta  Chi. 

We  appreciate  this  opportunity  to  discuss  the  impact  of  the  Stanford  decision 
on  tlie  press.  ]My  remarks  will  incorporate  the  views  of  our  national  president. 
Alf  Goodykoontz,  managing  editor  of  the  Richmond  Times-Dispatch,  as  well  as 
two  recent  national  presidents,  Richard  Leonard,  editor  of  the  IMilwaukee 
Journal,  and  Robert  McCord,  executive  editor  of  the  Arkansas  Democrat. 

A  brief  word  about  the  Society  of  Professional  .Journalists.  Founded  in  inon. 
the  Society  is  the  oldest,  largest  and  most  representative  organization  serving 
the  field  of  .iournalism.  We  have  nearly  300  chapters  and  more  than  .S5.000  mem- 
bers in  all  branches  of  communication — newspapers,  television,  and  radio,  the 
wire  services,  magazines  and  trade  and  technical  publications.  Twenty  percent  of 
our  mem])ers  are  .iournalism  students. 

You  are  undoubtedly  familiar  ■uith  the  reaction  of  news  people  to  thf»  F.S. 
Supreme  Court's  Stanford  decision.  Sufiice  it  to  say  the  decision  has  produced  an 
outpouring  of  shock  and  dismay  imprecedented  in  modem  .iournalism.  Some  say 
the  press  overreacted  but  we  reject  that  assessment.  The  decision,  we  feel,  it 
potentially  one  of  the  greatest  threats  to  press  freedom  in  our  country'.s  histnrv. 

FiVPry  good  news  office  contains  material  which  has  been  given  to  reporters  br 
trusting  citizens  who  believe  that  the  source  will  be  kept  confidential.  I'm  sure 
an  of  you  on  the  Subcommittee  have  taken  reporters  into  your  confidence.  Tm«:t 
between  reriorter  and  source  is  vital  in  news  reporting.  The  threat  of  suri>nse 
pol'ce  searches  of  newsrooms  breaches  that  trust  and  will  discourage  many  from 
sharing  a  confidence  with  a  reporter. 
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Material  coming  into  newsrooms  on  a  confidential  basis  is  likely  to  containi 
raw  information— some  tme  and  some  not— that  is  in  the  process  of  being 
checked  for  verity.  And  there  most  certainly  could  be  confidential  personnel  re* 
ports  and  private  business  records  and  government  tiles. 

The  idea  of  turning  police  loose  to  prowl  through  the  files  is  an  unthinkable 
violation  of  freedom  of  the  press,  and  stirs  thoughts  of  a  police  state.  A  head- 
strong magistrate  or  judge  could  harass  the  press  with  periodic  unannounced 
searches  of  the  newsroom.  It  is  hard  to  imagine  tlie  chaos  that  would  develop  if  a 
half-dozen  detectives  went  on  a  fishing  expedition  in  a  newsroom  once  or 
twice  a  week.  Putting  out  a  paper  or  preparing  a  broadcast  is  diflicult  under 
the  best  of  circumstances ;  doing  it  in  the  midst  of  a  police  search  might  well  be 
impossible. 

Many  newspapers  have  converted  to  electronic  systems  that  use  video  display 
terminals  and  computers  for  processing  and  storing  copy.  We  envision  situations 
where  police  could  demand  access  to  the  computer  to  obtain,  for  example,  yet- 
to-be  published  stories  in  a  series  on  city  hall  corruption. 

If  police  arrived  with  a  warrant  on  the  paper's  deadline,  it  would  be  very  dis- 
ruptive and  could  lead  to  a  shut  down  of  the  paper  that  day.  Equally  disruptive 
would  be  efforts  by  police  to  search  the  files  of  broadcasting  stations  and  net- 
works. Such  searches  would  give  police  access  to  the  TV  reporter's  out-takes — 
film  shot  of  a  news  event  that  was  not  put  on  the  air. 

Confidential  information  is  obtained  and  stored  in  several  forms,  including 
notes  from  interviews,  tape  recordings  of  interviews,  photographs,  film  footage, 
letters,  memos  and  copies  of  official  records.  I  normally  preserve  my  notes  for 
several  years  for  back  reference  and  there  is  a  several  year  accumulation.  A  search 
of  my  office  for  a  specific  piece  of  information  would  allow  police  to  sift  through 
notes  of  dozens  of  interviews,  some  of  them  given  in  confidence. 

News  organizations  in  large  and  medium  size  cities  probably  are  in  a  posi- 
tion to  resist  police  raids,  given  their  financial  resources  and  prominence  in 
the  community.  But  the  owner  of  a  weekly  newspaper  or  small  town  radio 
station  has  few  resources  to  resist  intimidation. 

We  envision  situations  where  sheriffs  in  rural  counties  would  plunder  news- 
rooms if  they  or  their  friends  came  under  attack  for  political  corruption.  Ac- 
cording to  Mr,  McCord,  in  some  counties  of  Arkansas  where  the  party  in  power 
is  under  the  control  of  a  machine,  the  sheriff  would  have  no  trouble  getting  a 
search  warrant  and  no  hesitancy,  once  inside,  in  picking  his  way  through  all 
the  available  records. 

Even  in  corruption-free  communities,  warrants  might  be  easy  to  get,  consider- 
ing the  public  support  given  crime-fighting.  Some  small-town  .judges  who  have- 
to  stand  for  re-election  would  not  hesitate  to  go  along  with  what  the  police — 
and  the  public- — want. 

A  final  consideration  is  whether  the  press  should  become  an  extension  of  the- 
nation's  police  apparatus.  We  think  not,  but  that  potential  exists  as  long  as  police 
can  come  in  unannounced  and  go  through  newsroom  files. 

I  would  like  to  close  by  citing  several  case  histories  of  investigative  reporting 
that  would  have  been  compromised  by  the  threat  of  unannounced  police  raids 
on  newsrooms. 

One  of  the  Booth  papers  in  Michigan  assigned  a  reporter  last  year  to  follow 
a  probate  judge  during  business  hours  for  two  separate  one-week  periods.  It 
was  learned  the  judge  spent  an  average  of  one  and  a  half  hours  a  day  attending 
to  judicial  duties.  As  part  of  the  inquiry,  off-the-record  interviews  were  ob- 
tained from  a  number  of  lawyers,  all  of  them  critical  of  the  judge's  work  habits. 

After  stories  on  the  investigation  appeared,  the  state  court  administrator' 
stepped  in  and  the  judge  now  is  a  fully  contributing  member  of  that  community's 
judiciary.  Had  the  Stanford  decision  ))een  available  to  bim,  he  could  have  seized 
the  reporter's  notes  and  retaliated  against  members  of  the  bur  who  were  critical 
of  his  work  habits.  In  this  instance,  innocent  persons  could  have  been  hurt. 

In  another  Michigan  city,  at  this  moment  the  county  prosecutor  is  under  in- 
vestigation b.v  a  federal  organized  crime  strike  force  for  alleged  illegal  ties  to 
organized  crime  figures.  The  local  paper  has  carried  several  stories  about  the 
probe  presumalily  comiufr  from  sources  close  to  the  investigation.  With  StnvfnnJ, 
the  prosecutor  could  obtain  a  search  warrant  of  the  newspaper  to  find,  and  try 
to  plug,  the  leaks. 

In  an  Arkansas  community,  reporters  obtained  statements  of  criminal  mis- 
conduct by  policemen,  made  to  them  by  other  police  officers.  The  paper,  not  to  men- 
tion cooperating  policemen,  would  have  been  uneasy  if  the  then-police  chief 
could  have  gotten  a  warrent  to  look  at  those  notes  and  memos. 
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Mr.  McConl  lias  on  his  desk  today  a  letter  from  a  prominent  Little  Rock 
merchant  alletrinfr  improprieties,  which  appear  to  he  of  a  criminal  nature,  on  the 
part  of  a  municipal  employee.  Every  etlitor  receives  these  communication's, 
^^  hich  occasionally  lead  to  the  uncovering  of  wrong-doing.  To  be  sure,  no  one 
would  get  a  warrant  to  come  after  this  letter.  But  if  the  husines.snian  believed 
that  any  official  eyes  would  have  ever  .seen  it.  there  would  have  been  no  letter, 
and  hence  no  inve.stigative  reporting. 

The  proper  way  to  seek  information  from  a  news  organization  is  through  a 
si>ecific  sul)iKmena,  not  a  broad  .search  warrant.  The  subpoena  process  is  orderly 
and  gives  the  pre.ss  an  op])ortunity  to  state  its  po.sition  in  cases  where  com- 
pliance is  dubious. 

In  previous  decisions,  the  Supreme  Court  has  said  the  press  is  the  public's 
watchdog:  its  function  is  to  serve  the  governed,  not  the  governors.  Zurcher  v. 
Stanford  Doily  is  a  crippling  blow  to  this  watchdog  role.  The  Society  hopes  the 
Senate  acts  to  end  the  threat  of  unannounced  police  raids  on  newsrooms.  Thank 
you. 

Senator  Bayii.  Mr.  Dillmjui,  do  you  have  further  comments? 

]\Ir.  DiLLM.vx.  Most  of  the  contents  of  mv  remarks  liave  been 
covered  In'  previous  witnesses.  I  woidd  like  to  simply  offer  the  state- 
ment for  the  record. 

Senator  Bayh.  It  will  be  inserted  into  the  record,  without  objection. 

TESTIMONY  OF  GRANT  DILLMAN,  UPI  VICE  PRESIDENT  AND 

WASHINGTON  MANAGER 

^fr.  Dttj.max.  T  have  a  couple  of  observations,  Mr.  Chairman. 

One  is  tliat  T^PI.  I  hope  next  week,  will  initiate  a  survey  of  news- 
l>apers  across  the  coimtry  as  to  what  the  potential  affect  of  Stanford  is. 
I  will  make  sure  the  connnittee  gets  the  results  of  those  findings.  I 
mav  even  call  you  for  some  advice  and  questions. 

I  also  would  like  to  underscore  M'hat  some  previous  witnesses  have 
touched  ui)on.  That  is  that,  in  my  view,  the  most  uirfortunate  aspect 
of  Stanford,  as  in  all  recent  threats  to  freedom  of  infonnation,  is  that 
it  is  likely  to  Aveigh  most  heavily  on  small  and  medium-sized  news- 
papers and  broadcastei's. 

Xot  many  ])e()plo  would  (juestion  the  ability  of  the  New  York  Times 
or  AVashington  Post  to  take  care  of  themselves  in  almost  any  arena, 
legal  or  otherwise.  They  have  instant  access  to  highlv  qualifed'lawyers 
versed  in  first  amendment  rights.  They  also  have  the  ability  to  pub- 
licize their  cases  in  their  own  pages,  a  not  inconsequential  matter  when 
you  consider  that  their  readers  include  most  of  the  Nation's  important 
])(dicymalvers. 

But  what  al)out  the  editor  of  a  smalltown  dailv  with  onlv  a  modest 
budget  for  legal  expenses  and  no  ready  access 'to  influential  public 
oifinion?  That  editor's  temptation  may  well  be  to  cave  before  a  police 
chief  seeking  confidential  information  rather  than  risk  an  expensive 
and  time-consuming  confiontntion. 

And  tiiat  is  where  llie  T'TI  and  AP  come  in  also.  Although  we  are 
international  news-gathei-ing  opei-ations.  manv  of  our  domestic  bureaus 
are  scattered  across  the  cotmtry  in  smaller  cities  like  Pierre.  S.  Dak.; 
Frankfoi-t,  Ky. :  and  ^Nfontiiolier.  Vt. 

Since  our  i-eporters  tend  to  start  out  in  smaller  bureaus,  these  offices 
frequently  are  staffed  by  youncrer  reporters  and  editors  who  mav  lack 
the  experience  required  in  dealing  with  complicated  legal  ]n'oblems. 

By  the  tinie  they  coidd  contact  our  lawyers  in  Cleveland,  a  police 
raid  would  have  achieved  its  purpose.  As'  Bob  Lewis  has  noted,  the 
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officers  would  be  free  to  ransack  the  newsroom  for  anything  they 
consider  interesting:  contidential  notes,  photographs  and  documents. 

Again,  the  element  of  surprise  is  probably  the  biggest  problem  posed 
by  iStanfonl.  Confronted  with  a  subpena,  a  newspaper  or  broadcast 
station  has  time  to  contest  the  order,  and,  if  it  loses,  produce  tlie 
nuiterial  in  an  orderly  way.  The  rights  of  both  i)arties  are  protected. 

The  iS  tan  ford  decision  otters  no  such  protection. 

To  no  one's  surprise,  newspaper  groups  and  iiulividual  reporters  and 
editors  are  trying  energetically  to  determine  what  they  can  do  in  a 
practical  way  to  prevent  the  IStanford  decision  from  drying  up  their 
news  sources. 

Jim  Iloge  editor-in-chief  of  the  Chicago  Sun-Times,  says  "two  of 
those  ways  discussed  so  far  would  be  keeping  some  files  at  home  or  not 
keeping  files  at  all."'  He  quickly  dismissed  the  idea,  however,  because 
tiles  are  necessary  in  a  responsible  news  operation. 

The  fact  that  editors  are  even  discussing  destroying  notes  and  files 
is  an  ironic  byproduct  of  the  Stanford  decision  because  it  comes  at  a 
time  when  tape  recorders  and  electronic  morgues  are  enabling  report- 
ers to  be  even  more  })recise  and  balanced  in  their  stories. 

UPI  has  no  overall  policy  on  retaining  notes,  leaving  it  to  the 
judgment  of  the  individual  reporter.  In  fact,  I  doubt  that  Ave  couUl 
come  up  Avith  any  policy  that  would  rescue  us  from  the  threat  posed  by 
the  iStanfoi'd  decision. 

Our  best  hope  for  relief  lies  in  the  fact  that  this  subcommittee  is 
meeting  this  morning  and  that  President  Carter  has  asked  Attorney 
General  Bell  to  join  the  AVhite  House  in  exploring  possible  legislative 
remedies. 

As  Vice  President  Mondale  said  in  announcing  the  action,  "If  the 
press  is  threatened,  we  are  all  endangered."' 

Thank  you. 

Senator  Bayh.  Thank  you.  Mr.  Dillman. 

[The  prepared  statement  by  Mr.  Dillman  follows :] 

Prepared  Statement  of  Grant  Dillman 

Good  morning.  My  name  is  Grant  Dillman  and  I  am  a  Vice  President  and  Wash- 
ington Manager  of  United  Press  International,  a  worldwide  news  service  in- 
corporated in  the  United  States.  My  address  is  6004  Rosecroft  Place.  McLean. 
Virginia,  and  I  appear  in  tK^half  of  the  Society  of  Professional  Journalists,  Sigma 
Delta  Chi. 

Boh  Lewis  of  the  Booth  Newspapers  already  has  given  you  the  Society's  reac- 
tion to  the  Supreme  Court's  Stanford  Decision  upholding  the  right  of  police, 
armed  with  a  warrant,  to  conduct  a  surprise  searcli  of  a  newspaper  office  in 
pui'suit  of  criminal  evidence. 

I  speak  as  a  working  newspaperman,  not  as  a  legal  expert.  Nevertheless,  it 
should  he  clear  even  to  the  layman  that  the  Stanford  Decision  holds  dangerous 
implications  for  lioth  print  and  hroadcast  reporters,  particularly  those  engaged 
In  so-called  investigative  reporting. 

These  apprehensions  already  have  been  expressed  by  other  responsible  news 
organizations,  including  the  American  Society  of  Newspaper  Editors  (ASNE) 
and  the  Reporters  Committee  for  Freedom  of  the  Press. 

These  fears  focus  on  two  main  areas — first,  that  reporters  may  find  themselves 
acting  as  unofficial  investigators  for  law  enforcement  agencies  and,  second,  that 
the  threat  of  retaliatory  raids  may  dim  the  zeal  of  reporters  looking  into  official 
wrongdoing. 

Tony  Day,  Editorial  Page  Editor  of  the  Los  Angeles  Times  and  Chairman  of 
ASNE's  Freedom  of  Information  Committee,  sunuued  up  the  first  fear  when  he 
said  the  Decision  will  prompt  i)olice  to  conduct  searches  of  news  offices  "willi' 
nilly  in  any  petty  case  that  comes  along." 
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I  would  like  to  concentrate  on  the  second  fear — the  possibility  that  officials 
"Who  find  themselves  the  target  of  newspaper  investigations  may  nse  the  Stan- 
ford Decision  as  justification  for  conducting  searches  aimed  at  finding  out  pre- 
cisely what  the  newspaper  has  discovered. 

At  this  point,  I  can  offer  you  only  a  hypothetical  case,  although  UPI  within 
the  next  three  or  four  weeks  plans  a  nationwide  survey  of  the  actual  and  potential 
impact  of  the  Stanford  Decision.  I  will  see  that  the  Subcommittee  receives  a  copy 
of  the  story. 

Let  me  outline  a  possible  scenario. 

Imagine  that  a  newspaper  editor  gets  a  whiff  of  scandal  involving  a  local  police 
chief  and  assigns  a  reporter  to  look  into  it.  Word  gets  back  to  the  chief  that  the 
reporter  is  asking  questions.  He  calls  the  editor  and  demands  to  know  what  is 
going  on. 

The  editor  concedes  he  has  been  tipped  the  chief  has  been  mishandling  frater- 
nal police  funds  and  concedes  the  reporter  has  not  come  up  with  any  concrete 
evidence.  Right  there  is  where  the  Stanford  Decision  becomes  a  potential  tool  for 
the  police  chief. 

He  proclaims  his  innocence,  says  he  wants  to  expose  such  scurrilous  gossip  for 
what  it  is  and  demands  that  the  editor  reveal  his  sources.  When  the  editor  re- 
luses  on  grounds  such  action  would  mean  an  end  to  the  investigation,  the  chief 
notes  ominously  that  he  has  another  recourse. 

That  recourse  is  to  persuade  a  judge  to  issue  a  warrant  that  will  enable  the 
police  cliief  to  search  the  newspaper  and  determine  what  evidence  it  has  against 
him  and  where  it  came  from. 

Right  here  is  where  supporters  of  the  Stanford  Decision  will  note  that  the 
chief,  after  all,  does  have  to  obtain  a  warrant.  True  enough.  But  there  often  is 
an  empathy  between  the  local  courts  and  local  law  enforcement  officials  that  would 
make  such  approval  almost  automatic. 

And  what  if  the  police  chief  and  tlie  judge  were  members  of  one  political  party 
and  the  newspaper  editor  a  member  of  the  other? 

If  this  sounds  far  fetched,  just  consider  some  of  the  things  that  actually  have 
happened  in  our  recent  political  past. 

The  most  unfortunate  aspect  of  the  Stanford  Decision — as  in  all  recent 
threats  to  freedom  of  information — is  that  it  is  likely  to  weigh  most  heavily  on 
small  and  medium-sized  newspapers  and  broadcasters. 

I  don't  think  many  people  would  question  the  ability  of  such  major  newspapers 
as  the  Washington  Post  and  The  New  York  Times  to  take  care  of  themselves  in 
almost  any  arena,  legal  or  otherwise.  They  have  instant  access  to  highly  qualified 
lawyers  versed  in  First  Amendment  rights. 

They  also  have  the  ability  to  publicize  their  cases  in  their  own  pages — a  not 
inconsequential  matter  when  you  consider  that  their  readers  Include  most  of  the 
nation's  important  policy  makers. 

But  what  about  the  editor  of  a  small  town  daily  with  only  a  modest  budget  for 
legal  expenses  and  no  ready  access  to  influential  public  opinion?  His  temptation 
well  may  be  to  cave  before  the  police  chief  rather  than  risk  an  expensive  and 
time  consuming  confrontation. 

The  Stanford  Decision  poses  similar  problems  for  UPI  and  the  Associated  Press. 
Although  we  are  international  news  operations,  many  of  our  domestic  bureaus 
are  scattered  across  the  country  in  cities  like  Pierre,  S.D.,  Frankfurt,  Ky.,  and 
Montpelier,  Vt. 

Since  our  reporters  tend  to  start  out  in  smaller  bureaus,  these  offices  frequently 
are  staffed  by  younger  reporters  and  editors  who  may  lack  the  experience  re- 
quired in  dealing  with  complicated  legal  problems. 

By  the  time  they  could  contact  our  lawyers  in  Cleveland,  a  police  raid  would 
have  achieved  its  purpose.  And  as  Bob  Lewis  has  noted,  the  officers  would  be  free 
to  ransack  the  newsroom  for  anything  they  consider  interesting:  confidential 
notes,  photographs  and  documents. 

Although  I  am  not  familiar  with  the  case.  Jack  Landau,  Director  of  the  Re- 
porters Committee  for  Freedom  of  the  Press,  said  an  Associated  Press  bureau  in 
Montana  was  the  target  of  a  recent  police  raid.  He  said  10  California  newsrooms 
and  a  television  station  in  Rhode  Island  also  have  been  searched. 

Again,  the  element  of  surprise  is  probably  the  biggest  problem  posed  by  the 
Stanford  Decision.  Confronted  with  a  subpoena,  a  newspaper  or  broadcast  station 
has  time  to  contest  the  order  and.  if  it  loses,  produce  the  material  in  an  orderly 
way.  The  rights  of  both  parties  are  protected. 
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The  Stanford  Decision  offers  no  such  protection,  Joseph  Pulitzer  Jr.,  Editor 
and  Publisher  of  the  St.  Louis  Post-Dispatch,  says  it  "has  in  effect  made  the  press 
a  vehicle  for  police  investigations  and  has  gravely  jeopardized  its  intended  role 
of  being  an  independent  watchdog  of  the  police  and  other  governmental  agencies." 

Julian  Goodman,  Board  Chairman  of  the  National  Broadcasting  Co.,  said  it 
"substitutes  force — police  force  and  unannounced  search  and  seizure — for  what 
has  been  a  more  reasoned  approach  :  The  opportunity  for  law  enforcement  and 
the  press  to  have  the  judiciary  determine  what  must,  after  all,  be  produced." 

To  no  one's  surprise,  newspaper  groups  and  individual  reporters  and  editors 
are  trying  energetically  to  determine  what  they  can  do  in  a  practical  way  to 
prevent  the  Stanford  Decision  from  drying  up  their  news  sources. 

Jim  Hoge,  Editor  in  Chief  of  tlie  Chicago  Sun-Times,  says  "two  of  those  ways 
discussed  so  far  would  be  keeping  some  files  at  home  or  not  keeping  files  at  all." 
He  just  as  quickly  dismissed  the  idea,  however,  because  files  are  necessary  in  a 
responsible  news  operation. 

Lyle  Denniston,  assessing  the  impact  of  the  Decision  in  the  Washington  Star, 
quoted  lawyers  as  saying  a  newspaper  "probably  would  not  risk  serious  legal 
■challenges  if  it  had  a  general  policy  of  destruction  of  files." 

However,  he  quoted  these  same  lawyers  as  saying  an  editor  or  reporter  probably 
•could  be  prosecuted  for  obstruction  of  justice  if  they  destroyed  files  after  being 
alerted  that  police  were  on  their  way  to  pick  up  specific  files  or  other  material. 

The  fact  that  editors  are  even  discussing  destroying  notes  and  files  is  an  ironic 
^byproduct  of  the  Stanford  Decision  because  it  comes  at  a  time  when  tape  record- 
ers and  electronic  morgues  are  enabling  reporters  to  be  even  more  precise  and 
balanced  in  their  stories. 

How  do  reporters  handle  their  notes?  My  guess  is  that  a  reporter  covering  a 
routine  story  will  keep  his  notes  only  a  day  or  two,  mainly  to  make  sure  he 
can  answer  questions  raised  by  his  news  desk.  At  a  hearing  like  this,  for  example, 
the  record  eventually  will  be  available  for  checking. 

Notes  and  tapes  become  really  important  to  the  investigative  reporter  because 
they  are  his  best  defense  if  he  is  challenged.  These  also  are  the  notes  most 
likely  to  invite  a  raid  by  police  trying  to  supplement  their  own  criminal  investi- 
gations or  to  intimidate  crusading  editors. 

UPI  has  no  overall  policy  on  retaining  notes,  leaving  it  to  the  judgment  of  the 
individual  reporter.  In  fact,  I  doubt  that  we  could  come  up  with  any  policy  that 
-would  rescue  us  from  the  threat  posed  by  the  Stanford  Decision. 

Our  best  hope  for  relief  lies  in  the  fact  that  this  Subcommittee  is  meeting  this 
morning  and  that  President  Carter  has  asked  Attorney  General  Griffin  Bell  to 
join  the  White  House  in  exploring  possible  legislative  safeguards  for  reporters. 

For  as  Vice  President  Mondale  said  in  announcing  the  action,  "If  the  press  is 
threatened,  we  are  all  endangered."  Thank  you. 

Senator  Bayh,  ]Mr.  Dillman,  I  might  note  for  the  record  your  recent 
induction  into  the  Sigma  DeUa  Chi  hall  of  fame  here  in  Washington. 

Mr.  Davis,  you  mentioned  that  your  station  has  received  an  average 
of  two  subpenas  a  week. 

Mr.  DA^^s.  As  many  as  two  a  week. 

Senator  Bayh.  What  is  the  history  as  far  as  other  stations  or  the 
TJPI  bureau?  Is  that  an  overly  intense  application  of  this  process? 
Or  is  that  common? 

One  of  our  witnesses  this  morning — I  think  it  was  Senator  Heinz — 
sort  of  implied  we  had  the  burden  to  show-  how  great  this  problem  was. 
We  have  stations  in  central  Illinois  that  are  being  hit  with  as  many  as 
two  subpenas  a  week.  It  seems  to  me  we  start  out  with  a  potential  for 
sig7iificant  amount  of  abuse. 

How  characteristic  is  that  experience? 

Mr.  DAAas.  I  talked  with  ISIitch  Farris  in  San  Francisco  about  the 
invasion  of  their  news  department  back  in  December.  He  indicated 
that  there  were  an  average  of  five  served  each  wek  in  his  news 
department. 

Frankly,  we  have  learned  to  live  with  most  of  them  and  have  a  pro- 
cedure for  them.  When  we  are  dealing  with  those  officials  who  most 
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often  serve  siibpenas,  they  know  our  procedures  and  how  we  work  and 
how  other  media  in  our  community  work.  There  is  a  proces  that  has 
developed.  But  quite  often  attorneys  who  do  not  rec^ularly  seek  a  sub- 
pena  really  do  present  us  with  some  interest  in  <j,-  situations.  They  sub- 
l^ena  the  wron^  peo{)]e,  corporate  officers  who  have  not  the  foggiest 
idea  of  what  the  story  is  about.  Matters  like  that  then  can  consume 
some  attorney  time.  It  finally  is  i-esolved  where  we  wind  up  falling 
back  on  our  established  ju-ocedure.  but  it  takes  quite  a  i)it  of  time. 

It  can  be  very  much  of  a  nuisance ;  other  times  it  can  be  very  quietly 
handled. 

Senator  Baytt.  ^fr.  Suuill  ? 

^fr.  S:mall.  I  am  siirpiised  at  tlie  high  percentage.  That  certainly 
would  not  be  true  at  CHS.  We  have  received  hundreds  of  subpenas 
in  recent  veai's.  But  I  do  not  think  we  average  as  much  as  "WCIA. 

Pai-t  of  it  mav  relate  to  a  point  Mi'.  Dillmnn  made  earliei-.  Tliat  is  the 
relative  size,  sti-ength.  and,  if  yon  will,  wealth  of  an  organization.  CBS- 
has  made  it  a  practice  to  take  advantage  of  the  opportunities  that  an 
adversary  pi-ocedure  gives  one.  So,  we  have  frequently  gone  to  court. 
Because  of  the  excellence  of  our  counsel,  many  of  these  subpenas  have 
come  to  nothing. 

But,  if  you  are  workiiig  in  a  very  small  market,  one  perhaps  even 
much  smallei-  than  Champaign,  it  is  difficult  to  pay  for  that  kind  of 
legal  help.  So.  these  stations  and  small  newspapers  are  much  moie 
susceptible  to  this  procedui'e. 

I  would  like  to  comment,  Mr.  Chairman,  on  remarks  made  earlier 
by  the  Assistant  Attorney  General,  Mr.  Heymann.  He  left  an  im- 
pression, it  seems  to  me.  that  may  be  somewhat  erroneous  as  to  the 
extent  of  this  problem.  He  kept  saying  that  this  has  happened  only 
in  three  States  and  only  in  14  or  15  occasions  in  the  history  of  our 
countiv. 

I  wonld  like  to  note  that  his  souire  is  material  provided  by  the 
Reporters  Conunittee.  a  study  that  only  goes  back  to  1970.  They  cite 
15  cases  in  that  period.  I  would  hope  that  the  Department  of  Justice, 
in  researching  its  futui-e  I'egulations,  does  more  careful  study  than 
just  to  accept  the  handout.  Good  as  Jack  Landau  is.  his  earlier  figures 
were  10  for  that  i)eiiod.  He  has  uncovered  fi\"e  moi'e  since  last  week, 
or  wheneA'er  he  issued  those.  T  do  not  think  those  statistics  are  good. 

I  think  far  moi-e  imjiortant  is  the  observation  that  you  made  alx>ut 
the  possibility  that  what  Ave  ai'e  seeing  as  a  result  of  the  Supreme 
Court  may  be  an  open  invitation  for  magistrates  all  over  this  country 
to  start  issuing  warrants  nnich  moe  freely  than  Ave  have  ever  seen 
before. 

Senator  B aa'it.  I  guess  it  is  easy  to  *xot  a  surA-ey.  I  Avould  hope  that. 
Avhen  you  conduct  youi-  T'PT  surAey,  you  could  iX'^t  us  some  hard  lumi- 
bers.  not  only  in  ]\rontpeliei',  Vt.,  but  maybe  a  community  much  smaller 
like  ]\ront))elier.  Ind..  and  other  i-elatiA'ely  smalltown  ncAvs  sources  to 
see  Avhat  the  subpena  history  has  been. 

It  seems  to  me  more  significant,  in  li<>ht  of  the  signal  that  has  uoav 
gone  forth  across  the  counti-y,  in  the  futuie  Iioav  numy  of  these  sub- 
penas are  going  to  be  wan-ants.  We  do  not  knoAv  the  answer  to  that 
one.  But  I  think  it  is  cei'taiidy  i(>asonable  to  belieA'e.  is  it  not.  that  the 
standai'd  Avhich  is  used  now  Avith  Avhat  I  think  is  the  rule  of  laAV  that 
people  generally  accepted  prior  to  the  Stanford  Daily  case,  the  stand- 
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ard  being  diti'oroTit  now — ceilainly  the  public  p(Mx-eption  of  it  being 
different  now — that  the  k'gal  veiiicle  used  couUl  be  niucii  diti'erent. 

Mr.  Davis.  I  would  like  to  remind  the  chairman  that  quite  often 
subpenas  are  at  our  request  foi'  oui'  protection  and  are  sinq)ly  I'outine 
matters  going  to  the  courts  on  a  cliange  of  venue  petition  or  something 
like  that  where  we  ask  them  to  give  us  a  subpena.  80, 1  would  presume 
tlie  number  of  the  search  warrants  would  still  be  quite  limited  as 
against  the  subpenas,  Avhich  I  exi)ect  to  continue. 

However,  the  lawyers  and  prosecutors  in  our  county  are  sophisti- 
cated— not  in  other  counties  around  us  necessarily.  Those  that  are  less 
experienced  nught  become  confused  as  to  which  weapon  to  use. 

i^ut  I  would  not  expect  that  many  sub))enas  would  be  coming  simply 
because  we  ask  for  them  in  voluntary  situations. 

Senator  Bayii-  1  do  not  want  to  begin  to  suggest  how  you  ought  to 
conduct  your  study  here,  Mr.  Dillman,  but,  if  we  could  word  that  ques- 
tion in  such  a  way,  we  could  tind  out  which  of  the  sul)j)enas  involved 
issues  where  you  really  would  have  a  nuitter  of  confrontation;  and 
that  the  subpena  was  not  used  as  sort  of  a  protection  device  by  the  news 
source.  That  would  be  helpful  to  try  to  describe  the  size  of  the  problem. 

Do  all  of  you  concur  in  Mr.  Davis'  assessment  that  we  should  include 
citizens  as  well  as  news  soui'ces  { 

Mr.  Small.  I  am  not  a  lawyer;  it  is  not  my  field  of  expertise.  I  think, 
as  I  said  in  my  statement,  it  is  really  more  for  30U  and  for  other  wit- 
nesses to  speak  to.  I  think  Professor  Dash  spoke  rather  eloquently  to 
that  point  earlier. 

I  think  there  is  no  question  that  is  what  the  first  amendment  is  all 
about.  The  Founding  Fathers  did  not  want  the  police  rummaging 
through  newsrooms.  This  action  by  the  court,  it  seems  to  me,  once  again 
is  another  erosion  into  press  freedoms.  We  have  seen  it  earlier. 

The  Department  of  Justice  regulations  on  subpenas  came  as  a  re- 
sult of  an  outcry.  It  came  under  the  regime  of  John  Mitchell.  Jack 
T^andau  was  then  in  the  Department  of  Justice  and  helped  write  them. 
They  came  because  people  around  the  country  were  beginning  to  take 
note  of  the  fact  that  newspapers  and  broadcasting  newsrooms  were 
Ijeing  subpenaed  lift  and  right. 

There  is  no  doubt  in  my  mind  tliat,  if  the  /Stanford  decision  stands 
as  it  is,  we  are  going  to  see  more  and  more  occasions  where  this  is 
going  to  be  done. 

Senator  Bayii.  Let  me  ask  any  of  you  who  care  to,  to  elaborate  on 
what  I  think  was  touched  on  already,  but  I  think  it  is  important  not 
to  overlook  the  significance  of  this.  We  generally  think  of  the  press 
and  first  amendment  rights  in  terms  of  free  press,  the  right  of  the  pub- 
lic to  know  general  news.  But  more  and  more  the  technique  of  investi- 
gative reporting  has  become  a  very  important  aspect  of  a  good 
news  service  or  operation. 

We  have  one  young  man  from  a  major  paper  in  Indianapolis  who 
did  a  very  thorough  investigation  of  the  police  there  and  was  aAvarded 
a  Pulitzer  as  a  result  of  it.  There  you  i-eally  are  performing  a  function 
that  goes  beyond  the  noi-nuil  distribution  of  the  news.  You  i-eally  are 
ai)p]ying  the  white  heat  of  public  conscience  to  public  oilicials. 

It  would  seem  to  me  that  this  very  valuable  role  that  is  presently 
being  [)ei'forme(l  by  most  news  operations  today  would  l)e  sharply  re- 
duced, would  it  not?  It  certainly  would  be  done  irrepai'able  damage. 
Does  anybody  else  want  to  comment  further  on  that  i 
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Mr,  Lewis.  As  I  think  the  previous  witness  put  it,  there  are  two 
groups  in  the  country  today  who  are  in  the  business  of  investigating: 
the  police  and  the  press.  The  difference  between  the  two,  though,  is 
that  tlic  press  is  trying  to  get  information  to  bring  before  the  public. 
The  police  are  trying  to  get  information  with  which  to  prosecute. 

As  a  result  of  our  different  objectives,  we  can  get  people  to  talk  to 
us  who  would  not  be  willing  to  talk  to  the  police.  The  fear  is  that  police 
will  try  to  piggyback  on  the  investigative  work  of  the  press  and  get 
access  to  information  that  we  can  get  that  possibly  they  cannot  ixet,  and 
which  obviously  will  breach  confidential  relationships  and  will  have 
the  effect  of  drying  up  news  sources. 

Senator  Bayii.  This  obviously  is  an  oversimplification,  but  is  it  pos- 
sible to  suggest  that  this  kind  of  effort  to  give  police  ready  access  to 
newsrooms  could  indeed  hamper  the  overall  ability  to  get  information 
necessary  to  prosecute  law  violators  ? 

Mr.  DiLLMAN".  It  certainly  could.  An^^one  who  gives  you  anv  infor- 
mation, whether  it  is  a  citizen  or  an  official  of  Government  or  a  iVfember 
of  Congress,  knows  that  he  may  be  identified  as  the  source  of  that  infor- 
mation. He  is  going  to  think  two  or  three  times  and  possibly  wind  up 
not  giving  it  to  you  at  all.  It  would  be  a  very  inhibiting  factor. 

Senator  Bayit.  Could  I  ask  any  of  you  who  desire  to,  to  speak  to  this 
third-party  question,  individual  citizen  question,  as  far  as  the  ability  to 
establish  a  standard  that  would  differentiate  between  warrants  and 
subpenas.  It  is  basically  the  destruction  issue  I  am  referring  to. 

Is  it  unreasonable  to  suggest  that  a  different  standard  should  be 
applied  if  the  soiirce  says  thev  are  o-oing  to  destroy  the  information? 

Mr.  Smalt..  One  of  the  problems  I  have  with  that  is  how  do  you  loiow 
that?  How  does  a  policeman  or  a  justice  or  whoever  know  when  he  is 
issuing  a  warrant  that,  if  he  dos  not  issue  it.  it  is  going  to  be  destroyed  ? 

In  terms  of  newsrooms,  a  point  that  ought  to  be  made  is  that  we  are 
not  in  th'^  buciness  of  hiding  the  material:  we  are  in  th  business  of 
making  it  public.  The  material  we  gather  is  meant  ultimately  to  be 
broadcast  or  to  be  printed. 

Senator  Scott  is  concemed  that  we  are  going  to  hide  some  kind  of 
contraband  in  the  newsroom.  I  do  not  know  exactly  what  he  had  in 
mind,  whether  it  was  marihuana  or  arms.  I  do  not  think  that  is  vei-v 
likely.  I  do  not  think  criminals  are  going  to  come  knocking  on  our 
newsroom  doors  and  say.  "Do  you  mind  putting  this  in  your  drawer?" 
any  more  than  they  are  likely  to  come  to  you,  Senator,  and  make  the 
same  request.  I  just  tliink  these  are  straw  men. 

The  most  important  thing  in  all  of  this,  it  seems  to  me,  is  what  it  does 
to  a  free  press.  You.  in  effect,  are  permitting  authorities  to  enfra.Te  in  a 
way  in  prior  restraint.  If  you  are.  say,  in  the  midst  of  an  investigation 
of  them  perhaps,  or  whatever,  their  presence  is  going  to  have  several 
adverse  effects  on  what  you  do.  One — the  aforementioned  Deep 
Throat — he  is  not  going  to  start  talking  to  "Woodward  and  Bernstein 
anymore ;  he  is  going  to  clam  up. 

Second,  you  are  not  going  to  have  other  whistleblowers  coming  to 
you  or  responding  to  you  if  they  think  the  police  can  look  at  what  you 
have. 

Third,  if  your  reputation  is  that  of  an  arm  of  law  enforcement,  you 
have  exactly  the  situation  that  Paul  described  in  his  testimony,  even 
if  it  is  a  matter  unrelated  to  the  story  at  question.  "W^ien  j^ou  go  out. 
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tlie  group  that  feels  that  it  has  been  offended— whether  it  is  war  pro- 
testers or  gay  rights  advocates  or  pro-  or  anti-ERA  people  or  what- 
ever— they  feel  that  you  are  providing  authorities  with  material ;  then 
they  are  going  to  avoid  you  like  the  plague.  iVnd  gathering  news  be- 
comes extremely  more  difficult, 

I  just  do  not  think  that  we  can  open  the  newsroom  doors  to  a  man- 
with  a  star  to  come  in  anytime  he  wants,  and  go  through  anything  he 
wants.  Aside  from  the  practical  problems  of  bringing  your  news  opera- 
tion to  a  standstill,  which  is  quite  conceivable,  it  certainly  would  have- 
the  effect  frequently  of  delaying  the  pursuit  of  story. 

I  keep  remembering  what  Hugo  Black  said  in  the  Pentagon  Papers 
case:  The  simple  delay  of  a  day  of  prior  restraint  is  a  great  affront 
to  the  first  amendment. 

Senator  Bayh.  Let's  use  the  "bad  case"  question.  Suppose  the  news 
agency  has  said  if  you  give  me  a  subpena  I  will  destroy  the  tapes. 
What  then  ? 

Mr.  Small.  There  is  a  fellow  named  Richard  Nixon  that  faced  a 
similar  problem  at  one  point.  Would  that  not  of  itself  be  a  violation, 
of  law,  to  destroy  evidence  in  a  criminal  case  ? 

Senator  Bayh.  There  is  no  question  that  it  would  be  but  you  still 
would  not 

Mr.  Small.  Even  beyond  that,  as  Mr.  Dillman  said  in  his  testimony 
quoting  Jim  Hoge,  we  do  not  want  to  destroy  our  notes;  we  do  not 
want  to  hide  our  notes  in  a  pumpkin  somewhere  in  a  field.  We  want  to- 
use  them,  and  we  need  to  use  them. 

If  CBS  has  film  or  radio  tape  that  exposes  a  crime,  I  want  to  put  it 
on  the  air.  I  do  not  want  to  hide  it.  I  do  not  want  to  hide  it  from  au- 
thorities. I  certainly  do  not  want  to  hide  it  from  the  public. 

Senator  Bayh.  That  is  not  nearly  the  problem  with  news  sources  as 
it  would  be  with  third-party  sources. 

Would  any  of  you  care  to  direct  your  attention  to  that?  The  very 
nature  of  news,  as  you  point  out,  is  to  disclose ;  that  is  what  you  are  in 
business  to  do.  With  other  third  parties  that  is  not  necessarily  the  case. 
That  was  the  question  that  was  raised  by  Assistant  Attorney  General 
Hej^mann  this  morning  when  he  expressed  some  concern  about  the  diffi- 
culty of  determining  how  you  can  tell  when  a  wife,  a  brother,  a  busi- 
ness cohort,  or  whoever  it  might  be,  is  going  to  destroy  the  evidence. 
Do  you  have  any  concerns  about  our  ability  to  distinguish  and  say, 
all  right,  if  we  know  that  someone  is  going  to,  as  an  individual  citizen,, 
destroy  the  goods  or  there  is  that  possibility,  that  we  can  use  a  warrant 
and,  if  not,  use  a  subpena  ? 

Mr.  Small.  I  think  it  is  out  of  our  field. 

Mr.  DhiLman.  It  is  out  of  my  field. 

Mr.  Small.  I  would  like  to  say  he  confused  me  a  little  when  he  said 
that,  if  you  do  it  with  search  warrant,  that  was  sort  of  all  right  because 
the  cousin,  sister,  brother-in-law,  whatever  it  was,  would  not  be  com- 
pelled to  provide  the  evidence ;  while,  if  you  did  it  with  subpena,  it  was 
somehow  different.  I  did  not  see  that  distinction. 

It  seems  to  me  that,  if  they  are  coming  to  me  for  evidence  about  my 
brother,  whether  they  just  say  we  have  a  right  to  search  your  effects 
or  whatever  they  say  you  must  produce  this  under  the  subpena,  tlie 
result  is  the  same.  I  am  no  more  cooperative  in  one  than  the  other;  I 
have  ratted  on  my  brother,  if  you  will.  I  have  been  compelled  to  by  law. 
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The  important  difference  as  an  individual  and  I  think  for  news- 
l>oople  is  that  the  latter,  the  snbpena.  o-ives  me  the  opportunity  to  go 
before  some  higher  authority  and  plead  the  case  that  it  is  an  im- 
proper request. 

Senator  Bayii.  I  know  Mr.  Heymann  was  very  sincere  in  his  con- 
cern. I  was  not  impressed  by  the  difficulty  in  our  statute  being  any 
greater  tlian  tlie  difficulty  in  practice  now.  Somebody  down  at  Justice 
or  city  hall  has  to  make  that  determination  now  as  to  whether  you  go 
the  subpena  route  or  whetlier  you  use  a  warrant. 

Perhaps  the  most  significant  distinction  there  is,  whether  there  is  a 
possibility  or  probability  that  that  evidence  is  going  to  be  destroyed? 
You  have  to  make  that  decision  now. 

It  seeuis  to  me  we  ought  to  be  able  to  be  wise  enough  to  find  some 
criteria  that  we  could  put  in  the  statute  that  would  ease  those  concerns. 

Mr.  Davts.  Senator.  T  would  only  recall  our  testimony.  AVe  recom- 
mend a  stronger  word  of  "would"  rather  than  "may"  because  probable 
cause  alreadv  o-ives  the  judgment  to  the  magistrate.  We  tliink  the 
narrower  and  the  more  demand  placed  on  the  magistrate  to  have  cer- 
tain belief  in  probable  cause,  the  better  and  safer  the  citizen  will  be. 

Senator  Baytt.  Mr.  Lewis? 

Mr.  Lewis.  I  think  that  if  the  Son  of  Sam  called  up  the  Xew  York 
Times  and  rcA^ealed  his  identity,  then  the  press  would  not  withhold  that 
from  tlie  law  enforcement  a.qrencies.  But  what  do  vou  do  in  a  case  where 
a  network  recently  did  a  feature  on  automobile  theft  and  it  had  a 
confessed,  very  able  and  competent  automobile  thief  on  the  air  demon- 
strating how  he  does  it  ?  His  identity  was  kept  from  the  viewers.  This 
Avent  on  nationnl  television. 

Suppose  the  New  York  City  police  arrived  at  the  network  the  next 
morning  with  a  search  warrant  to  go  after  the  tape  to  find  out  who  that 
tliief  was  and  put  him  in  jail?  He  confessed  on  national  television  to 
stealing  x  number  of  cars  in  the  past  few  years.  T^Hiat  then? 

Senator  Bath.  That  is  a  very  good  question. 

]\fr.  r^EAVTS.  The  netAvork  only  got  that  interview.  T  haA'e  to  assume, 
on  the  condition  that  it  would  not  rcA'eal  the  identity  of  the  car  thief 
who  was  confessing  the  crimes. 

Senator  Bayti.  T  guess  T  cannot  think  like  a  car  thief,  but  T  would 
not  give  an  intervicAv  based  on  that  protection  because  I  do  not  know 
hoAv  that  AA'ould  finally  be  resoh^ed.  The  distinction  between  the  Son 
of  Snm  and  the  car  tliief  is  on  tlie  critical  nature  of  the  crime.  I  assume. 

INfr.  TvEAVis.  "\Ye  like  to  think  that  the  public's  welfare  was  l>etter 
served  by  publicizing  hoAv  to  preA'ent  a  car  from  Ix-ing  stolen  than  by 
going  to  the  network  and  demanding  the  identitv  of  the  car  thief  who 
helped  you  pul)licize  it.  So,  if  the  police  would  just  leaA'e  the  press 
alone  in  that  kind  of  instance,  whether  it  be  subpena  or  search  war- 
rant. Ave  are  going  to  have  freedom  of  the  press. 

Senator  I^aytt.  I  see  your  argument  on  that  delicate  issue. 

Mr.  S^rALL.  Senator,  the  point  was  made  earlier  today,  which  I 
consider  another  straAvman  because  we  haA'e  seen  it  in  otliei-  contexts. 
"Wliat  if  tlie  information  that  aa'c  haA'e  endangers  a  life?  There  is  a 
1-idnapiTig  case  or  aac  just  know  about  some  murder  plot  or  whatever. 
T  think  vou  will  find  that  CA-ery  respectiA^e  news  organi7ation — T 
know  it  is  true  of  out-s  and  mauA'  represented  here — IvaAe  their  own 
regulations.  If  you  Avill,  Ave  call  them  our  standards  of  policy. 
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One  of  the  most  prominent  is  that,  when  life  is  in  danger,  you  co- 
o|)erate  fully  with  the  authorities.  We  have  always  done  that,  whether 
it  is  a  hostage  situation  or  a  plot  we  have  overhead,  or  whatever.  I  do 
not  think  there  are  any  newspeople  who  want  to  see  innocent  third  or 
fourth  parties  murdered  simply  to  protect  some  information  which 
they  can  pass  on  to  authorities. 

I  think  this  sort  of  flag  waving  is  sort  of  a  red  herring  being  dragged 
across  our  path. 

The  most  important  thing,  it  seems  to  me,  that  has  come  out  of 
the  Stanford  decision  is  that  the  Highest  Court  in  this  land  has,  in 
effect,  milocked  the  newsroom  door  to  any  policeman  who  picks  up  an 
easily  gotten  warrant  and  wants  to  go  through  everything  we  have 
to  see  what  he  can  find. 

Senator  Bayii.  How  you  find  the  story  you  are  looking  for  without 
disclosing  everything  else  in  the  world  there  in  the  files,  I  do  not  know. 
It  is  sort  of  like  going  through  the  laAvj-er's  file.  Everybody  admits 
there  is  a  confidentiality  between  lawyers  and  clients  and  doctors  and 
patients.  But  if  you  are  to  say,  all  light,  you  oan  get  this  one  letter, 
and  in  the  process  you  have  to  go  through  everything  else,  that  cer- 
tainly makes  a  mockery  of  that  kind  of  confidentiality  that  we  have 
respected  rather  carefully  throughout  the  histoiy  of  this  coimtry. 

Gentleman,  I  appreciate  very  much  your  willingness  to  let  us  have 
your  thoughts.  I  hope  you  can  continue  to  do  so.  Any  additional  in- 
formation that  you  have  that  would  help  us  in  our  pursuit  of  this 
matter,  I  hope  you  will  let  us  have  it. 

Without  objection,  we  will  insert  in  the  record  a  statement  from 
Julian  Goodman,  chaiiTnan  of  NBC. 

[JNIr.  Goodman's  prepared  statement  follows :] 

Prepared  Statement  of  Julian  Goodman,  Chairman,  National 
Broadcasting  Company,  Inc. 

My  name  is  Julian  Goodman  and  I  am  tlie  Chairman  of  tlie  Board  of  the 
National  Broadcasting  Company.  I  appreciate  this  opportunity  to  express,  on 
behalf  of  NBC  and  its  news  organization,  which  is  one  of  the  larger  ones  in  the 
world,  our  deep  concern  with  the  threat  to  basic  First  Amendment  freedoms 
posed  by  the  Supreme  Court's  May  31,  1978  decision  in  Zurchcr  v.  The  Stanford 
Daily.  NBC's  President,  Mr.  Fred  Silverman,  shares  this  concern  and  we  wish 
to  commend  and  encourage  the  Congressional  effort,  represented  by  these  hear- 
ings, to  meet  this  threat  quickly  with  legislation. 

The  subject  matter  of  these  hearings  is  of  great  personal  significance  to  me^ 
because  so  much  of  my  working  career  has  been  spent  as  a  newsman.  First,  I  was 
a  news  writer  and  editor,  and  spent  sixteen  years  in  Washington  before  leaving 
for  New  York  to  become  Vice  President  of  NBC  News.  This  kind  of  experience 
leads  me  to  believe  that  by  giving  law  enforcement  officials  the  right  to  rummage 
through  the  files  of  a  news  organization,  the  Supreme  Court's  decision  will  un- 
dermine the  ability  of  the  print  and  broadcast  media  to  gather  news  fully  and 
effectively  and  disseminate  it  to  the  American  people. 

Justice  White's  majority  opinion  acknowledges  the  dangers  to  a  free  press  of 
unannounced  police  searches  and  seizures,  but  assumes  that  existing  procedural 
safeguards  that  govern  the  issuance  of  warrants,  coupled  with  "proper  admin- 
istration", will  guard  against  the  harms  threatened  by  newsroom  searches. 
Unfortunately,  however,  the  Court's  assumptions  are  unrealistic  in  light  of  the 
real  and  practical  consequences  of  search  warrant  procedures  and  police 
intrusions. 

Journalists  receive  a  considerable  amount  of  information  on  a  confidential 

basis.  Although  the  Court  brushed  this  point  aside,  a  reporter's  confidential 

sources  would  unquestionably  dry  up  if  the  newsman's  contact  knew  his  name 

might  fall  into  the  hands  of  the  police.  If  a  person  comes  to  the  press,  to  talk 
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about  corruption  or  criminal  activities,  it  is  l)ecause  lie  trusts  tlie  press; 
in  particular,  he  trusts  the  press  to  keep  its  promise  of  confidentiality.  Moreover, 
the  press  is  often  able  to  report  criminal  activities  of  which  the  police  would 
otherwise  have  learned.  The  job  of  the  press  is  to  publish  the  facts— often  with- 
out disclosing  sources — and.  if  potential  informauts  were  to  believe  the  press 
is  powerless  to  prevent  the  police  from  discovering-  the  identity  of  our  sources, 
reporters  would  seldom  receive  the  information  at  all. 

jS'BC's  investigative  reporters  therefore  view  the  t<ianff>rd  Daily  decision  as 
a  major  obstacle  to  effective  news-gathering.  The  possibility  of  an  unannounced 
police  searcli,  which  may  be  directed  at  entirely  different  materials  but  which 
will  reveal  sources  and  other  confidential  material  to  the  police,  is  likely  to  dis- 
suade many  sources  from  revealing  information. 

A  related  problem  that  springs  from  police  search  and  seizure  is  the  percep- 
tion that  the  news  media  may  he  Uoth  potential  agents  for  law  enforcement  and 
a  source  of  evidence  for  tlie  prosecution.  This  would  severely  limit  a  journalist's 
access  to  sources  of  information. 

This  leads  me  to  another  point :  it  is  unrealistic  to  assume,  as  the  Court  did. 
that  even  well-meaning  and  conscientious  magistrates  can  guard  against  those 
searches  that  would  actually  interfere  with  freedom  of  the  press.  Since  search 
warrants  are  issued  in  a  non-adversary  proceeding,  tlie  magistrate  will  be  pre- 
sented only  with  arguments  of  the  prosecutor  and  jiolice.  He  does  not  hear,  and 
has  no  way  of  knowing,  the  countervailing  considerations  or  facts,  let  alone  of 
First  Amendment  law.  which  would  apprise  him  of  the  jeopardy  to  press  rights 
from  the  issuance  of  a  warrant. 

In  addition  to  being  unrealistic,  the  view  of  the  Court  is  utterly  inconsistent 
with  a  central  hyi)othesis  of  the  First  Amendment :  that  at  least  wlien  the  target 
is  the  press,  one  cannot  assume  "good  conduct"  on  the  part  of  government  oflBcials. 
The  history  of  the  world  is.  quite  simply,  to  the  contrary. 

On  a  more  pratrmatic  level,  the  fact  remains  that  once  the  warrant  has  been 
Issued  and  the  police  are  on  the  premises,  the  magistrate  is.  for  all  practical  pur- 
poses, powerless  to  guard  against  abuse  or  misuse  of  the  warrant  process.  Neither 
the  Court's  holding  nor  a  proper  .search  warrant  legally  permits  the  police  to 
rummage  through  all  sorts  of  journalistic  files  while  looking  for  what  they 
claim  to  be  specific  evidence  of  a  particular  crime.  But  the  fact  is  that  if  the 
police  beqrin  to  search  and  seize  materials,  the  news  organization  l)eing  searched 
is  liowerless  to  stop  them.  Resisting  their  interpretation  of  the  scope  of  a  search 
warrant  l)y  force  is  as  impractical  as  it  is  illegal.  By  the  time  relief  is  sought 
from  the  issuing  magistrate  or  the  courts,  the  search  is  over,  the  materials  are 
examined  or  seized,  and  the  damage  is  done. 

Tims,  even  if.  as  the  Court  states,  "the  requirements  of  specificity  and  reason- 
abVness  are  properly  applied,  policed,  and  oliserved''  in  issuing  the  warrant,  the 
police  on  the  premises  pursuant  to  a  warrant  are,  in  reality,  free  to  "rummage 
at  large"  in  journalists'  files. 

In  the  course  of  this  far-ranging  search  the  police  may  di.scover.  examine  and 
seize  materials  that  are  Miiolly  unrelated  to  the  crime  under  investigation.  For 
instance,  a  rei)orter's  notebook  may  contain  materials  on  several  stories,  oulv 
one^ — or  even  none — of  which  is  relevant  to  the  wan-ant.  Even  if  there  are  files' 
actually  covered  1)y  the  warrant,  they  will  often  contain  the  names  of  confiden- 
tial sources  and  innmont  third  ])arties  not  relevant  tf)  the  warrant.  Reporters' 
notes  (and  broadcasters'  films  and  tapes')  contain  considerable  background  mat*^- 
rial  kept  for  later  u.se.  The  persons  whose  names  appear  in  a  journalist's  fi'es 
may  have  nothing  to  do  with  the  crime  in  question,  but  may  nonetheless  be 
subject  to  police  investigation.  When  the  evid(>nce  in  question  involves  corrup- 
tion in  government  or  law  enforc(Mnent  officials,  it  is  an  invitation  to  police  sup- 
pression of  press  activities. 

Perhaps  the  most  harmful  and  truly  appalling  result  of  Thr  Sfnvforfl  Daihi 
ruling,  however,  is  that  it  substitutes  force — police  force  and  unannounced 
search  and  soiznre — for  what  has  to  date  been  more  reasoned  approach:  the 
opportunity  for  law  enforcement  and  press  to  have  the  judiciary  determine  what 
must,  after  all.  be  produced. 

The  press  also  is  acutely  aware  of  the  implications  of  thf  decision  o*'  the 
Fourth  Amendment  and  for  an  individual's  right  to  privacy.  The  home  or  busi- 
ness of  an  innocent  person  may  now  be  invaded  and  searched  by  the  police  with- 
out notice. 

Fortunatelv.  many  members  of  Congress,  includimr  the  Chairman  of  this  Com- 
mittee, have  recognized  that  the  consequences  of  Tlie  Stanford  Daily  decision 
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must  be  averted.  A  number  of  bills  have  been  introduced  in  both  Houses  which 
seek  to  affirm  the  ri.ijlits  of  the  press  and  innocent  individuals  under  the  First 
and  Fourth  Ameuchnents  to  the  Constitution.  XRC  has  as  its  i)articular  respon- 
sibility and  field  of  experience  those  police  actions  affectini;  the  press,  which  is 
singled  out  by  the  Constitution  and  has  the  unique  role  of  collecting;  and  dissemi- 
nating information  to  the  public.  Therefore.  NBC  urges  that  legislation  be 
adopted  to  protect  the  press  from  luiannounced  searches  and  seizures  and  to 
recjuire  the  iwlice  to  proceed  by  subpoena,  with  notice,  if  they  believe  a  news 
entity  possesses  evidence  of  a  crime. 

In  closing,  I  would  like  to  thank  the  Conunittee  both  for  its  prompt  attention 
to  this  critical  subject  and  for  giving  NF.C  the  opportunity  to  submit  its  views 
for  the  record.  NRC  and  NBC  News  would  be  willing  to  present  further  infor- 
mation if  Congress  conducts  subsequent  hearings  to  consider  bills  that  deal  with 
the  effect  of  The  Stanford  Daily  decision  on  the  press. 

Senator  Bayii.  I  understand  that  various  news  organizations,  j^ro- 
fessional  associations  and  the  like,  are  involved  now  in  trying  to  deter- 
mine how  they  tliink  we  onaht  to  deal  with  this  question. 

I  do  not  want  to  intervene  in  wliat  you  are  doing,  but  I  want  to  offer 
to  cooperate  in  any  way  I  can  as  chairman  of  this  conunittee  to  M'ork 
with  you  after  you  decide.  I  thinlc  the  more  we  can  get  agreement 
among  the  various  types  of  news  agencies  as  to  the  thrust  of  this  mat- 
ter, the  })etter  off  Ave  are  going  to  be. 

I  think  it  puts  the  vaiual>le  fourth  estate  in  a  very  strong  position, 
if  we  follow  the  position  that  Mr.  Davis  espoused  that  we  are  con- 
cerned about  individual  citizens.  Individuals  do  not  have  the  kind  of 
political  clout  within  the  system  that  the  news  media  has.  So,  I  guess 
that  shows  you  the  objectivity  I  have  as  author  of  a  bill  that  includes 
third  parties  as  well  as  news  sources. 

Mr.  Small.  Senator.  I  tliink  the  diversity  of  the  press  being  what 
it  is.  I  doubt  if  there  will  be  unanimous  feeling  on  anything.  But  there 
are  a  number  of  groups  separately  meeting  to  discuss  this  question.  I 
am  sure  you  are  going  to  be  the  first  to  know  what  they  come  out  with. 

Senator  Bayh.  We  want  to  work  with  you  on  that. 

I  appreciate  your  taking  time  to  be  here  with  us  this  morning.  It 
has  been  a  significant  contribution. 

[Whereupon,  at  1 :30  p.m.,  the  committee  was  adjourned.] 
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THURSDAY,  JULY  13,  1978 

U.S.  Senate 
Subcommittee  on  the  Constitution 

OF  the  Committee  on  the  Judiciary, 

:    .         Washington^  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:20  a.m.,  in  room 
318,  Russell  Senate  Office  Building,  Senator  Birch  Baych  (chairman 
of  the  subcommittee)  presiding. 

Present :  Senator  Scott. 

Staff  present:  Nels  Ackerson,  chief  counsel  and  executive  director; 
]MaiT  K.  Jolly,  staff  director;  and  Kevin  O.  Faley,  general  counsel. 

OPENING  STATEMENT  BY  SEN.  BIRCH  BAYH 

Senator  Bayh.  The  committee  will  come  to  order. 

Today  we  continue  the  subcommittee's  hearings  on  legislation  which 
has  been  introduced  in  response  to  the  Stanford  Daily  decision  handed 
down  a  short  time  ago  by  the  Supreme  Court. 

We  are  cognizant  of  the  suggestion  handed  down  by  the  Court  that 
if  the  Congress  cared  it  would  have  the  authority  to  change  the  impact 
of  that  decision  by  legislation. 

Some  of  us  feel  very  strongly  that  maybe  legislation  should  be 
passed. 

I  have  introduced  legislation  along  with  some  of  our  colleagues, 
both  in  the  Senate  and  in  the  House.  I  do  believe  that  we  need  to  pass 
legislation  to  deal  with  the  protection  of  just  not  the  press,  but  indeed 
of  all  our  citizens  as  result  of  the  Suiireme  Court  decision. 

In  the  decision  of  the  Supreme  Court  in  the  case  of  ZurcJier  v. 
Stanford  Daily,  the  majority  held  that  police  armed  with  a  warranty 
coulcl,  forcibly  and  without  notice,  search  a  person's  home  or  business 
for  evidence  of  a  crime  even  if  that  person  is  in  no  way  suspected  of 
being  involved  in  that  crime. 

As  several  of  our  previous  witnesses  have  pointed  out,  the  Zurclier 
decision  has  left  us  with  a  serious  potential  for  governmental  abuse  of 
our  right  to  privacy — the  most  fundamental  and  comprehensive  oi 
all  constitutional  rights. 

Several  days  ago  we  celebrated  the  202d  anniversary  of  our  inde- 
pendence. The  colonists  who  declared  that  freedom  had  a  keen  sense 
of  their  personal  privacy.  I  do  not  believe  it  is  an  exaggeration  to  say 
tliat  if  it  had  not  been  for  the  British  general  warrants,  writs  of 
assistance,  and  quartering  of  solrlicrs  in  private  homes  we  might  have 
passed  the  Fourth  of  July  much  like  any  other  day. 

(95) 
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Instead  of  boo;innino:  our  baseball  ^ames  with  the  Star  Spangled 
Banner,  we  might  very  Avell  be  starting  cricket  matches  with  God 
Save  the  Queen. 

Rut  the  Revolution  was  fought  and  our  strong  tradition  of  personal 
privacy  was  firmly  established.  Through  the  years  the  American  so- 
ciety has  reflected  a  delicate  balance  between  the  rights  of  individual 
citizens  and  the  rights  of  tlie  public  at  large. 

I  believe  it  is  one  of  the  most  important  functions  of  Government 
to  protect  that  balance — to  insure  that  the  rights  of  individuals  are 
not  ignored  in  our  haste  to  meet  the  needs  of  the  public. 

^lauy  citizens  today  are  concerned  that  tliis  balance  is  being  lost. 
At  times  the  raw  power  of  the  Government,  the  size  of  tlie  bureaucracy, 
the  blizzard  of  regulations  and  the  tax  burden  seems  to  overwhelm  the 
individual.  With  the  Stanford  DaUy  decision  we  have  encountered  a 
new  and  even  more  disturbing  issue — the  right  of  the  Government  to 
search  our  homes  for  evidence  of  someone  else's  crimes. 

While  we  would  all  agi'ee  that  prosecutors  should  have  access  to 
necessary  evidence  of  criminal  activity,  I  do  not  believe  that  forcible, 
surprise  searches  of  homes  or  businesses  is  an  appropriate  method  for 
seeking  evidence  from  innocent  third  parties.  The  proper  enforcement 
of  our  criminal  law  does  not  require  that  innocent  Americans  sur- 
render their  right  to  privacy. 

Tn  our  considerations  we  should  bear  in  mind  that  the  im]ilications 
of  the  Stanford  Daily  decision  pose  a  particular  threat  to  tlie  media 
and  their  constitutionally  protected  fimctions  of  news  gathering  and 
dissemination.  By  their  A'ery  nature  the  news  media  conducts  investi- 
gations of  possible  criminal  activity  by  a  wide  variety  of  people  and 
organizations. 

Tlie  fruits  of  these  investigations  could  almost  routinely  be  con- 
sidered "evidence"  relating  to  crimes  and  would,  therefore,  be  subject 
to  seizure  in  unannounced  police  raids  of  newspapers,  radio,  and 
television  stations. 

Tn  the  majority  of  the  nations  of  the  world  there  is  no  free  press. 
Correspondents  and  citizens  report  and  read  onlv  what  is  approved 
by  the  government.  The  news  media  is  little  more  than  the  propaganda 
arm  of  the  state. 

Tvccently,  there  have  even  been  attempts  to  impose  a  form  of  censor- 
ship on  the  American  press  operating  in  other  countries.  The  SoA'iet 
T'7iion  has  charged  two  American  reporters  with  slandering  the  state- 
operated  television  network  and  has  also  publicly  warned  of  dire 
oonse([uence  for  "improper"  foreign  reporting  of  the  trial  of  Soviet 
dissidents. 

These  attem]>ts  at  controlino-the  media  are  repugnant  to  Americans, 
but  they  are  starklv  illustrative  of  the  most  extreme  form  of  govern- 
ment involvement  in  reporting  the  news. 

In  our  own  country,  of  course,  such  extremes  would  never  be  toler- 
ated. But  it  is  sobering  to  contemplate  the  testimony  of  one  of  o>ir 
earlier  witnesses  who  stntod  that  his  network's  newsrooms  had  never 
been  entered  and  searched  bv  the  ])olice  in  any  other  foreign  country, 
but  that  as  a  result  of  the  Stanford  Daily  opinion  such  practices  are 
l»eriuissible  here. 

The  legislation  which  T  introduced  to  alleviate  these  potential 
threats  to  the  ])rivaey  of  the  individual  and  the  freedom  of  the  press 
is  the  Citizen  Privacy  Protection  Amendment  of  1978. 
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This  bill  is  designed  to  establish  special  procedures  for  searching 
and  seizing  evidence  wlien  that  evidence  is  in  passession  of  a  person 
not  ini])licated  in  criminal  activity.  A  special  exception  to  this  ap- 
jtroach  is  incor]K)rate(l  when  there  are  specilic  indications  that  the 
evidence  to  be  t^ouiiht  might  be  hidden  or  destroyed. 

Snnply  put,  the  Citizens'  Privacy  Protection  Amendment  embodies 
an  attempt  to  protect  the  legitimate  privacy  rights  of  American 
citizens. 

I  have  long  felt  that  it  is  one  of  the  enduring  strengths  of  our 
Constitution  tliat  it  provides  so  many  safeguards  to  insure  fair  treat- 
ment and  due  ]irocess  foi-  those  ]iersons  suspected  of  crimes.  Put  I 
also  strongly  believe  that  wlien  there  is  no  reason  to  suspect  a  par- 
ticular citizen  is  in  any  Avay  implicated  in  criminal  activity  that 
citizen's  right  to  privacy  in  liis  or  her  home  or  business  should  be 
strictly  adhered  to  l)y  our  Government. 

We  are  talking  about  the  power  of  the  Government  to  invade  the 
privacy,  not  of  suspected  felons,  but  of  individual  citizens,  business 
establishments,  the  press,  for  which  there  is  no  probable  cause  to 
believe  they  had  committed  any  criminal  act. 

It  seems  to  me  that  we  liave  a  responsibility  in  our  society  that  the 
ultimate  degree  of  protection  be  accorded  citizens  who  fall  into  this 
category.  Ceitainly  there  are  people  concerned  about  the  impact  of 
this  decision;  a  decision  which  might  make  it  more  difficult  for  the 
public  generally  to  have  a  vigorous  press. 

Senator  Scott,  would  you  like  to  say  something? 

Senator  Scott.  I  do  not  have  any  comment.  Mr.  Chairman. 

Senator  Payk.  I  Avould  like  to  ask  Senator  Kaskell  to  come  for- 
ward and  testify  at  this  point. 

Senator  Haskell,  we  appreciate  your  presence. 

Please  proceed. 

TESTIMONY  OF  PLOYD  K.  HASKELL,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  COLORADO 

vScnator  Haskell.  I  would  first  like  to  congratulate  you,  Mr.  Chair- 
man, for  so  promptly  introducing  a  bill  on  this  very  serious  question. 
Clearly  the  Su])reme  Court's  decision  in  the  case  of  Zurclier  v.  Stan- 
ford Dally  was  shocking  to  many  of  us. 

In  my  view,  the  right  of  each  citizen  to  privacy  is  an  essential  and 
unalterable  guarantee  that  must  be  jealously  giuirded  and  with  great 
vigilance. 

Mr.  Chairman.  I  will  ask  that  the  balance  of  my  written  statement 
be  inserted  in  the  record. 

Senator  Rayii.  "Without  ol)jection,  that  will  appear  in  the  record. 

Senator  Haskell.  ^\\\  Chairman,  an  ex  parte  procedure,  it  seems  to 
nie.  is  one  that  should  l)o  used  sparingly.  ^^Hien  the  ex  |)arte  procedure 
of  getting  a  searcli  warrant  extends  to  persons  who  may  have  evidence 
of  crime,  not  persons  who  may  haA^e  committed  a  crime,  then  I  think  a 
very  dangerous  precedent  is  set  in  the  United  States. 

I  speak  not  only  vis-a-Ais  the  press,  but  any  private  citizen  whom 
somebody  in  authority  might  want  to  harrass. 

It  is  easy  enough  to  construct  an  affidavit  about  information  and 
belief  that  John  Doe  has  information  relating  to  a  crime.  A  judge, 
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based  on  that  affidavit  of  information  and  belief,  would  then  issue  a 
search  ■warrant. 

Tliere  then  can  be  tlie  knock  on  the  door  and  the  entry  into  the 
residence  or  into  the  newsroom,  as  the  case  may  lx». 

'Sh'.  Cliairman,  as  you  well  know,  and  as  the  rankino^  minority  mem- 
ber well  lc!iow«.  when  an  affidavit  on  information  and  belief  is  given, 
it  is  awf ullly  liard  to  disprove  that  the  moving  party  is  acting  in  bad 
faith. 

As  a  matter  of  fact,  it  is  almost  impossible  to  prove  it. 

So,  I  ap])laiid  yon.  ]\rr.  Chairman,  T  have  my  own  bill  in.  I  would 
like  to  submit  for  the  record  a  letter  from  Arnold  &  Porter  of  this 
city,  addressed  to  mvself.  whom  I  asked  to  look  into  the  question  and 
asked  to  draw  up  a  bill,  which  I  introduced. 

The  attempt  was  to  draw  the  bill  as  to  tlie  broadest  possible  pro- 
tection. I  think  the  letter  will  speak  itself.  I  do  not  think  this  com- 
mittee wants  legal  arguments,  which,  in  any  event,  I  am  not  prepared 
to  give. 

Senator  Bath,  "Without  objection,  that  vrill  appear  in  the  record. 

Senator  Haskell.  I  think  you  are  taking  up  a  very  serious  matter. 
I  want  to  wish  you  the  greatest  of  good  luck  in  getting  it  promptly 
to  the  floor.  I  hope  this  dangerous  decision  can  be  overturned  by 
legislation. 

Senator  Bayit.  Thank  you.  "We  appreciate  your  initiative  in  this  re- 
gard. Senator.  Do  you  suppose  that  letter  will  be  followed  by  a  bill 
for  services  rendered  ? 

Senator  Haskkll.  If  so.  T  will  turn  it  over  to  somobodv  else. 

Xo;  I  asked  them  to  do  this  pro  bono,  obviouslv.  They  did  a  very 
conscientious  job.  I  did  not  feel  that  I,  or  anybody  in  my  office,  had  the 
expertise  to  draw  up  a  bill  that  woidd  have  the  broadest  reach. 

As  you  know,  one  of  the  problems  is  covering  State  courts,  as  well  as 
Federal  courts.  It  is  an  intricate  question,  which  I  am  not  really  compe- 
tent to  deal  with, 

I  assure  you,  ]\Ir,  Chairman,  that  they  did  it  on  the  pro  bono 
basis. 

Senator  Bayit.  Let  the  record  show  that  the  question  was  asked  in 
jest  and  not  anger,  [Laughter,] 

Senator  Haskell.  Thank  you. 

Senator  Bayii.  "We  thank  you  for  being  with  us.  W"e  Icnow  how 
busv  you  are. 

fThe  prepared  statement  and  letter  submitted  by  Senator  Haskell 
follows :] 

Prepared  Statement  of  Sexatok  Floyd  K.  Haskell 

Mr.  Chairman.  Thank  you  for  the  opportunity  to  join  you  here  this  mornins:. 

The  Supreme  Court's  decision  in  the  case  of  Zurcher  against  the  Stanford  Daily 
was  shockinc:  to  many  of  us.  In  my  view,  the  right  of  eacli  citizen  to  privacy,  is 
an  essential  and  unalterable  guarantee  that  must  be  guarded  jealously  and  with 
great  vigilance. 

This  decision  could  begin  a  landslide  of  erosion  of  that  principle.  As  Ameri- 
cans, we  can  recognize  with  great  pride  that  we  have  generally  sought  to  ensure 
that  personal  liberties  be  protected  from  overzealous  law  enforcement.  We 
prohibit  self-incrimination;  we  defend  against  capricious  use  of  surveillance,  we 
require  that  suspects  be  apprised  of  their  rights.  Similarly  we  must  prohibit  the 
invasion  of  privacy  from  searches  under  warrants  of  uninvolved  third  parties. 

Mr.  Chairman,  this  decision  affects  not  only  members  of  the  press,  but  every 
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citizen.  It  means  that  the  records  of  a  physician,  a  psychiatrist,  a  clergyman,  a 
lawyer — and  who  knows  how  many  other  people — can  be  searched  indiscrimi- 
nately. It  means  that  the  tlimsiest  justilication  can  be  used  to  obtain  a  warrant 
to  search  someone's  records  if  they  may  be  in  possession  of  information  relating 
to  a  crime. 

At  a  time  when  we  are  seeking  to  i-e-establish  confidence  and  trust  in  govern- 
ment— this  decision  marks  a  reversal.  It  means  that  government  can  unnecessar- 
ily intrude  into  our  private  lives. 

For  these  reasons,  I  introduced  the  Privacy  Protection  Act  of  1978.  My  bill 
is  very  similar  in  its  theme  to  legislation  introduced  by  Senator  Bayh. 

Our  bills  would  prohibit  the  use  of  warrants  to  search  the  premises  of  all  third 
parties  who  have  no  involvement  in  a  crime.  They  are  not  limited  to  protection 
of  the  press  alone — as  are  some  bills  introduced  on  this  subject. 

Further,  our  bills  prohibit  improper  use  of  warrants  by  state  as  well  as  federal 
law  enforcement  officials,  borrowing  from  precedents  established  in  Katzcnbach  v. 
j\I(>f(/an. 

I  believe  my  bill  leaves  less  to  judicial  construction  than  other  bills  on  the 
subject.  Specifically,  it  prohibits  the  use  of  warrants  where  there  is  no  reason- 
able cause  to  believe  that  a  third  party  is  implicated  in  a  crime.  It  does  not 
rely  on  court  interpretation  of  a  "a  reasonable  expectation  of  privacy." 

However,  I  want  to  emphasize  that  I  am  ready  to  assist  in  the  passage  of  any 
legislation  reported  by  this  committee  that  protects  all  citizens  from  abuses  of 
their  rights  by  either  federal  or  state  officials.  In  my  view,  it  is  crucial  that  this 
committee  and  this  Congress  act  on  such  legislation  this  year. 

Mr.  Chairman  I  applaud  your  quick  response  to  this  far-reaching  decision  by 
the  Supreme  Court.  And,  I  applaud  this  distinguished  subcommittee  for  holding 
this  important  hearing.  I  offer  my  aid  in  working  for  its  passage  this  year. 

Arnold  &  Porter, 
WasJdngton,  D.C.,  June  I'l,  197S. 
Re  :  Privacy  Protection  Act  of  1978. 
Mr.  Rob  Liberatore, 
Chief  Legislative  Assistant, 
Senator  Floyd  K.  Haskell, 
Dirksen  Office  Building, 
Washington,  B.C. 

Dear  Rob  :  I  enclose  a  draft  of  proposed  legislation  designed  to  overturn  the 
Supreme  Court's  recent  decision  in  Zurcher  v.  Stanford  Daily,  Nos.  76-1484,  76- 
IGUO  (decided  May  31.  1978).  The  following  comments  may  be  of  assistance  to 
j-ou  in  reviewing  the  draft. 

There  is  of  course  no  question  of  Congress  authority  to  impose  statutory  re- 
strictions on  the  activities  of  federal  law-enforcement  officers  and  magistrates 
more  stringent  than  those  mandated  by  the  Constitution.  However,  a  question 
of  Congressional  power  may  arise  as  to  State  officials,  over  whom  Congress  is  not 
thought  to  have  supervisory  jurisdiction,  especially  in  light  of  the  Zurcher  de- 
cision. We  are  of  the  view  that  on  the  strength  of  Katzenhach  v.  Morgan,  384 
U.S.  641  (1966),  Congress  does  have  the  power  to  legislate  in  aid  of  the  rights 
protected  by  the  Bill  of  Rights  and  the  Fourteenth  Amendment,  even  after  the 
Supreme  Court  has  rejected  an  appeal  that  the  federal  courts  undertake  enforce- 
ment of  those  provision  as  against  State  action  in  the  exercise  of  the  federal  ju- 
dicial power.  The  question  of  the  authority  of  Congress  to  overcome  by  legisla- 
tion such  judicial  construction  of  the  constitutional  amendments  was  considered 
and  resolved  favorably  to  Congress  in  the  Morgan  decision,  a  copy  of  which  I  en- 
close for  your  convenience.  Accordingly,  we  do  not  think  it  necessary  to  consider 
more  elaborate  arrangements  to  ensure  the  constitutionality  of  the  legislation, 
such  as  the  conditioning  of  federal  funding  upon  State  observance  of  Congres- 
sionally  prescribed  restrictions  upon  the  issuance  of  warrants.  Cf.,  e.g.,  Steward 
Machine  Co.  v.  Davis,  301  U.S.  547  (1937).  We  should  caution,  however,  that 
changes  may  undermine  the  on-going  vitality  of  that  precedent. 

Section  2  of  the  proposed  legislation  would  make  legislative  findings  tending 
to  overcome  the  implicit  factual  premise  that  underlines  Zurcher.  Similar  find- 
ings in  the  Voting  Rights  Act  facilitated  judicial  approval  in  the  past. 

Section  3  would  restrict  warranted  searches  of  premises  of  persons  not  sus- 
pected of  crime,  with  expectations  along  the  lines  proposed  by  Senator  Bayh  in 
his  S.  3164.  You  should  note  that  the  restriction  extends  only  to  evidence  of  crime, 
and  does  not  reach  fruits  or  instrumentalities  of  crime  or  contraband. 
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Section  4  would  deal  with  nnwarranted  searches  to  the  extent  of  forbiddinsr 
their  use  as  a  device  to  avoid  the  restrictions  of  this  lesisbition.  while  incorporat- 
ing decisional  law  on  the  reasonableness  of  such  searches  apart  from  the  warrant 
context. 

Section  5  provides  for  judicial  enforcement  through  private  actions.  Subsec- 
tion (d)  is  designed  to  overcome  the  obstacle  to  civil  actions  against  judicial 
officers  presented  by  the  Supreme  Court's  recent  decision  in  the  Indiana  steriliza- 
tion case.  Stump  v.  Sijarktnon,  No.   7r>-17.")0   (decided  :\Iarch  28.  1978). 

The  proposed  legislation  does  not  detil  with  the  i.ssuance  of  subpoenas  duces 
tecum  or  ad  testificandum,  which  would  remain  subject  to  traditional  standards 
of  relevance  and  burden  as  well  as  to  pre-enforcement  judicial  review  on  or  be- 
fore their  return  date  in  a  court  of  appropriate  jurisdiction.  T'nlike  searclies 
(whether  with  or  without  warrant),  sulipoenas  do  not  present  the  issue  of  unan- 
nounced police  intrusion  that  is  raised  by  the  Zitrrhrr  decision. 

We  have  reviewed  previously  introduced  legislation  and  have  some  comments 
which  may  l>e  of  u.se  to  you.  S.  3102.  introduced  l)y  Mr.  Dole,  seems  limited  to 
federal  officers  by  the  context  of  its  amendment  to  the  federal  criminal  code, 
and  thus  appears  insufficiently  broad  to  deal  with  the  problem  engendered  by 
the  Zinrher  decision. 

S.  3164,  introduced  by  Mr.  Bayh  (together  witli  the  parallel  H.R.  13017.  intro- 
duced by  Representative  Quayle)  contains  a  potential  difficulty.  The  operative 
provisions  of  S.  3164  not  only  would  restrict  wai-rant  searches  to  specified  cate- 
gories (as  would  the  enclose<l  draft),  hut  also  evidently  would  prohil)it  any 
warrantless  .search  and  seizure  on  any  premise  as  to  whicli  "the  person  in 
po.ssession  of  the  evidence  has  a  reasonable  expectation  of  privacy,"  without 
regard  to  the  various  justifications  developed  liy  tlie  courts  over  the  years  for 
such  searches,  including  tliose  for  .searches  pursuant  to  consent,  searches  incident 
to  an  arrest,  searches  concomitant  to  tlie  "liot  pursuit"  of  a  felon,  emergency 
searclies  for  tlie  protection  of  arresting  officers,  and  searches  to  prevent  the 
imminent  destruction  or  removal  of  evidence.  Scr.  c.fj..  United  Statrx  v.  Cnrtrr. 
522  F.2d  666  (D.C.  Cir.  1975).  Additionally,  the  concept  of  a  "reasonable  expec- 
tation of  privacy,"  which  presumably  arises  from  Katz  x.  T'nitrd  Stnte-'i.  3SJ> 
U.S.  347  (1967),  seems  susceptible  of  complicating  interpretation.s,  in  which 
"reasonableness"  may  be  asse.ssed  in  terms  of  the  importance  of  the  evidence, 
the  state  of  mind  of  the  person  asserting  tlie  privacy  interest,  or  other  similar 
factors. 

Finally.  H.R.  12952,  introduced  by  Representative  Drinan,  would  be  limited 
to  protection  of  news  entities  and  would  contain  no  exceptions  for  the  exigent 
circumstances  provided  for  in  Section  2(b)  of  the  encloseil  draft. 

If  you  have  any  questions  concerning  our  draft,  or  other  matters  you  would 
like  us  to  consider,  please  do  not  hesitate  to  call.  I  should  note  that  in  connection 
with  this  subject,  I  am  grateful  for  the  a.ssistance  of  Robert  Acker,  a  third-year 
student  at  the  :\Iichigan  Law  School  who  is  spending  the  summer  with  us. 
Sincerely  yours, 

Leoxard  H.  Becker, 

Senator  B.wir.  Our  next  witness  is  John  IT.  F.  Shattuck, 

We  appreciate  your  beinc;  here.  You  personally  are  loiown  to  this 

committee  and  your  organization  is  certainly  not  a  stranger  to  this 

counnittee. 

l*leaso  proceed. 

TESTIMONY  OF  JOHN  H.  F.  SHATTUCK.  DIRECTOR,  AMERICAN 

CIVIL  LIBERTIES  UNION 

]\rr.  SiT.\TTrcK.  Thank  you  very  much.  ^Fr.  Chairman. 

Tt  is  a  pri\ile£re,  as  ahvavs.  to  appear  before  your  subcommittee,  and 
pai-ticnlnrly  because  it  is  invai-iablv  on  issues  of  great  importance  to 
the  Ameiican  Civil  Liberties  T  Jiion  whore  your  subcommittee  has 
done  stalwart  work  and  is  leadijig  in  this  issue  that  we  are  dealing 
with  today. 

I  welcome  this  opportunity  to  appear  before  your  subcommittee  on 
an  issue  of  vital  concern  to  the  ACTA',  a  natioitwide,  non-partisan 
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organization  of  approxiinatoly  200.000  members  dedicated  to  protect- 
ing and  advancing  individual  riahts  o-naranteed  by  the  Constitution. 

For  manv  years  the  ACLl'  lias  been  in  the  iorciiont  of  the  elfort  to 
secure  the  right  of  privacy  under  the  Constitution.  In  recent  years  we 
liave  focused  our  attention  increasingly  on  the  threat  to  privacy  posed 
by  o-ovcrninental  access  to  private  records. 

'^It  is  in  this  context  that  Ave  were  shocked  last  month  lo  learn  of  a 
o'rave  threat  to  privacy  from  another  qiuirter,  the  Supreme  Court. 

In  its  decision  in  Zureher  v.  Stanford  Daily ^  4(5  LW  4540,  ]May  .^1, 
1978,  a  narrow  majority  of  the  Court  shari)ly  restricted  its  interpreta- 
tion of  the  fourth  amendment  right  of  the  people  to  be  secure  in  tlieir 
persons,  houses,  and  papers. 

The  decision  creates  a  double  danger:  First,  by  permitting  unan- 
nounced searches  of  ])laces  owned  and  occupied  by  third  parties  about 
whom  there  is  no  probable  cause  of  criminal  imolvemont ;  and  second, 
by  eliminating  tirst  amendment  safeguards  of  the  newsgathering  proc- 
ess against  broad  governmental  searches. 

ITnder  Stanford  Daily,  no  file,  desk  drawer,  or  attic  is  insulated 
from  surprise  police  scrutiny.  If  the  olKces  and  houses  of  innocent 
])eople  can  l>e  searched  without  notice  whenever  the  government:  clainis 
that  they  might  contain  private  papers  relevant  to  a  criminal  investi- 
gation, there  is  not  a  newspaper,  a  bank,  a  store,  a  doctor's  office,  a  law 
firm,  or  a  private  home  that  can  any  longer  claim  the  full  jji'oteclion 
of  the  fourth  amendment. 

Let  me  just  add  at  this  point,  Mr.  Chaiiman,  and  I  am  sure  I  do 
not  need  to  remind  you,  that  the  Senate  has  shown  considerably  greater 
sensitivity  to  the  right  to  privacy  this  year  than  the  Supreme  Court 
by  enacting  under  your  leadership  a  bill  which  would  prohibit  all 
wiretap])ing  of  American  citizens  who  are  not  suspected  of  crimes. 

The  Stanford  Da'ily  decision  shows  very  clearly.  I  think,  how  im- 
portant the  criminal  standard  is  that  we  battled  successfully  to  hare 
included  in  tlie  wiretap  bill. 

Unfortunately,  this  decision  is  but  another  step — perhaps  the  most 
dangerous  and  far-reaching — in  a  series  of  recent  Supreme  Court  de- 
cisions Aveakening  the  privacy'  rights  of  American  citizens.  Two  years 
ago,  for  example,  the  Court,  rided  that  a  person  has  no  legitimate 
pi-ivacy  expectation  regarding  his  bank  records,  on  the  ground  that  the 
records  belong  to  the  bank  and  a  person  A'oluntarily  discloses  certain 
information  in  opening  an  account  and  acce])ts  the  risk  of  disclosure. 
I  refer  to  Vnlted  States  v.  Miller,  425  U.S.  485—1 076. 

In  the  same  term,  the  Court  upheld  a  search  warrant  which,  in  addi- 
tion to  authorizing  the  unannounced  seizure  of  specific  ])a])ers.  also 
authorized  the  sweeping  and  potentially  boundless  seizure  of  "other 
fruits,  instrumentalities,  and  evidence  of  crime  at  this  (time)  uu- 
know."  I  refer  to  Andresen  v.  Maryland,  427  U.S.  463,  479-80.  1976. 
This  means  that  theie  was  no  specificity  as  to  the  nature  of  the  material 
that  was  searched  in  that  case. 

Several  decisions  in  the  most  recent  Supreme  Court  term  have 
further  eroded  the  privacy  rights  of  individuals.  The  use  of  pen  reg- 
isters, which  record  the  numl)ers  dialed  on  tai-geted  telephones,  was 
held  not  to  be  an  ''interception"  of  comuumications  governed  by  the 
warrant  procedures  of  Title  III  of  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968.  I  refer  to  United  States  v.  Neio  York  Tele- 
pJione  Co.,  46  LW  4033,  December  7, 1077. 
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111  another  decision,  tlie  Court  ruled  tliat  law  enforcement  officials 
need  not  "minimize"  the  wiretap  interception  of  private  conversations 
under  a  court  order  if  the  factors  of  their  investigation  make  it  '•rea- 
sonable" to  listen  to  everything.  I  refer  to  Scott  v.  United  States^  46 
LAV  4433,  May  15, 1978. 

The  Court  also  refused  to  review  a  lower  court  ruling  upholding  an 
FBI  search  of  the  premises  of  the  Church  of  Scientology  in  Washing- 
ton, based  on  a  warrant  authorizing  a  search  for  evidence  "as  yet 
unknown."  I  refer  to  Church  of  Scientology  v.  United  States,  573  F. 
2d  321— D.C.  Cir.  1977,  cert  denied.  46  LW  3S8B.  March  20,  1978_. 

The  result  of  this  disturbing  trend,  culminating  in  Stanford  Dalh/, 
is  that  the  speeilicity  and  nofice  requirements  of  the  fourth  amend- 
ment have  been  severely  eroded.  Unless  this  trend  is  reversed  by  Con- 
gress, the  police  can  arrive  unannounced  at  the  premises  of  an  inno- 
cent, third  party  to  search  for  evidence  "as  yet  unknown"  to  the  offi- 
cei's  or  investigators  themselves. 

The  resulting  intrusion  into  personal  privacy  and  the  potential 
disruption  of  business  or  personal  activity  is  staggering. 

This  is  the  state  of  affairs  to  which  S.  3164 — which  you  have  intro- 
duced, Mr.  Chairman — and  S.  3222  introduced  by  Senator  Dole,  co- 
sponsored  by  many  other  Senators,  and  other  legislative  proposals  in- 
troduced in  the  wake  of  the  Stanford  Daihj  decision  are  addressed. 

"We  applaud  the  efforts  of  this  subcommittee  to  move  quickly  to  res- 
urrect the  right  of  privacy.  We  endorse  the  broadest  possible  legis- 
lative remedy. 

The  problem  pi-esented  by  Stanford  Daily  is  an  outgrowth  of  a  "pro- 
found change"  in  the  fourth  amendment  precipitated  by  the  Supreme 
Court's  1967  decision  in  Warden  v.  Hay  den,  387  U.S.  294, 1967,  which 
overruled  \\\Q  "mere  evidence"  rule. 

That  ndc  had  restricted  all  unannounced  searches  authorized  by 
warrant  to  contraband  and  the  fruits  or  instrumentalities  of  crime. 

In  cases  before  1967,  the  Court  had  stressed  the  distinction  between 
searches  for  specific  evidence  in  a  specific  location,  and  searches  "ex- 
ploratory and  general  and  made  solely  to  find  evidence  of  respondents' 
guilt  of  the  alleged  *  *  *  crime."  I  refer  to  United  States  v.  Lefkowitz, 
285  U.S.  452, 1932. 

The  "mere  evidence"  rule  adhered  to  before  1967  reflected  a  strong 
judicial  repugnance  to  the  despised  "general  warrant,"  use  by  English 
authorities  before  the  Revolution  to  search  at  random  for  incrimi- 
nating evidence  in  possession  of  the  colonists. 

Although  the  majority  opinion  in  Stanford  Daily  claims  to  follow 
Warden  v.  Tlayden,  in  fact  it  goes  far  beyond  the  earlier  decision  and 
virtually  restores  the  validity  of  general  warrants. 

Indeed,  the  Court  in  Warden  clearly  was  not  contemplating  un- 
limited surprise  searches  of  innocent  third  parties. 

In  that  case,  pol  ice  officers  who  were  informed  that  a  suspect  in  an 
armed  robbery  had  entered  liis  house  5  minutes  l^efore  they  arrived, 
began  to  search  for  the  man  and  the  wea])ons  used  in  the  crime.  Dur- 
ing the  search  of  his  home,  items  of  clothing  were  seized,  along  with 
otlior  items  inchiding  weapons  and  ammunition. 

The  Court  ruled  that  the  "exigent  circumstances"  which  justified 
entry  and  search  of  the  house  in  "hot  pursuit"  without  a  warrant, 
justified  the  seizure  of  the  articles  prior  to  or  immediately  contempo- 
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raneous  with  the  suspect's  arrest,  as  part  of  an  effoit  to  find  a  suspected 

felon.  ,  ,    ,  ,1  . 

The  Court  stated  that  since  the  officers  knew  that  the  suspect  \vas 
armed,  and  Avere  looking  for  weapons  when  they  found  the  clothing, 
the  seizure  of  the  clothing  was  justified. 

It  is  clear  that  the  exigent  circumstances  justifying  the  search  of 
ITavden's  home  were  not^present  in  the  innocent  third-party  search 
authorized  bv  the  Stanford  DaUij  decision.  The  search  by  California 
police  of  newspaper  offices  for  photographs  of  an  illegal  demonstration 
3  davs  following  the  event  involved  no  hot  pursuit  of  a  criminal  sus- 
pect.' The  staff  of  the  newspaper  were  suspected  of  no  criminal  activity 
in  connection  with  the  demonstration  under  investigation. 

In  short,  notliing  in  the  liaydcn  decision  even  remotely  suggests 
that,  the  Supreme  Court  was  inviting  the  police  to  ignore  the  usual 
subpena  process — including  prior  notice  and  an  opportunity  to  con- 
test— to  obtain  "mere  evidence"  from  innocent  i)ailic_s. 

Privacy  is  disturbed  far  more  by  a  search  for  evidentiary  material 
than  for  contraband,  fruits,  or  instrumentalities  of  crime.  A  search 
for  contraband  or  instrumentalities  is  generally  based  on  a  specific 
description  of  the  weapon,  narcotic,  or  other  item  to  be  seized. 

pjven  a  search  foi-  a  weapon  "as  yet  unknown"  would  not  be  offensive 
if  there  were  probable  cause  that  a  weapon  was  located  on  the  premises 
to  be  searched,  since  the  searching  officer's  life  might  be  endangered. 
An  unannounced  search  for  evidentiary  materials,  however,  is  justified 
by  no  such  danger,  and  allows  a  wide-ranging  intiiision  into  many 
areas  of  a  home  or  office. 

A  search  for  mere  documentary  evidence  may  involve  the  rifling 
of  filing  cabinets,  desks,  and  even  wastebaskets,  affording  the  police 
an  opportunity  to  read  notes  and  correspondence  totally  unrelated  to 
the  crime  under  investigation.  Since  virtually  any  document  could 
contain  evidentiary  material  relevant  to  an  investigation,  such  a 
search  is  potentially  boundless. 

The  impact  of  such  a  sweeping  power  to  rummage  through  private 
records  will  be  severe — even  if  the  power  is  exercised  with  great  res- 
traint, as  the  Justice  Department  assures  us  it  will  be. 

The  specter  of  a  surprise  search  will  chill  both  freedom  of  the  press 
and  freedom  of  association.  News  sources  cannot  be  assured  of  pro- 
tection if  a  reporters  notes  can  be  seized  without  notice  by  the  police. 
Prospective  contributors  to  and  members  of  controversial  organiza- 
tions will  think  twice  before  participating  if  they  cannot  be  sure  that 
tlieir  lawful  activities  will  not  be  investigated  by  Government  agents 
rummaging  through  organizational  records. 

Senator  ScoTT.IMr.  Chairman.  I  would  like  to  interrupt  at  this 
point. 

You  talk  about  "rummaging  through."  I  do  not  find  anywhere  in 
the  Court  decision  in  the  Stanford  case  that  anybody  has  the  right 
to  rTimmage  through. 

Tiie  fourth  amendment.  I  think,  just  as  you  indicated,  protects 
against  general  warrants.  You  have  to  describe  in  particular,  what 
you  are  looking  for. 

I  see  tliis  plirase  used  in  the  newspapers  all  tlie  (ime;  that  is,  "rum- 
mage through  a  newspaper  office."  "What  is  the  basis  for  this? 

Mr.  Shattuck.  Senator  Scott,  in  the  warrant  that  was  issued  that 
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justified  the  searcli  of  Stanford  Daily,  there  was  a  general  reference 
to  negatives  of  photographs  that  might  assist  the  police  in  investigat- 
ing the  demonstration.  There  was  no  indication  where  those  photo- 
graphs might  be. 

Tlie  police,  I  think,  reasonably  interpreted  the  warrant  to  mean 
that  they  could  literally  search  through  the  entire  office  for  a  matter 
of  liours. 

In  fact,  that  is  what  occurred. 

In  the  case  of  people  who  are  not  suspected  of  a  crime,  not  just 
newspaper  people,  but  others,  that  seems,  to  us,  to  be  virtually  "rum- 
maging through"  the  files. 

This  is  precisely  why  it  is  necessary  to  proceed  by  subpena.  Tlie 
bills  that  we  are  considering  today  do  that. 

So.  the  rummaging  is  a  necessary  result  of  the  fact  that  the  warrant 
in  effect  said :  "Go  and  get  some  negatives  out  of  the  newspaper  office. 
^Ve  do  not  know  where  they  are." 

Those  are  not  proofs  or  instrumentalities  of  a  crime  or  contraband 
or  anything  else. 

Senator  Scott.  The  first  paragraph  of  the  decision  reads  like  this. 
T  have  a  copy  of  it.  It  does  refer  to  the  tenns  of  the  fourth  amend- 
ment. Those  are  the  rights  of  a  person  to  be  secured  as  well  as  his 
house  and  effects  to  be  protected  against  unreasonable  searches  and 
f^eizures.  It  says  no  warrant  shall  be  issued,  but  upon  prdbable  cause 
and  affirmation  in  particular  described  and  so  on. 

"The  things  to  be  seized"  were  particularly  described.  They  were 
looking  for  some  photographs.  Someone  from  the  newspaper  had  been 
at  the  scene  of  this  disturbance  and  had  been  taking  pictures  and  had 
published  some  pictures.  So  the  warrant  was  issued  to  find  out  if 
they  had  more  pictures  that  might  enlighten  the  police  and  prosecu- 
tors as  to  other  events  that  may  have  taken  place. 

It  does  not  seem  like  a  wild  search,  just  on  the  surface.  I  have  no 
])crsonal  knowledge.  My  knowledge  is  obtained  from  the  opinion  of 
the  Sui)reme  Court. 

Mr.  Shattuck.  Senator,  I  think  you  are  right  in  one  respect,  which 
is  that  it  might  be  appi'opriate  to  conduct  a  search  of  this  kind  in  some 
manner.  The  question  is  how. 

The  manner  in  which  the  search  was  conducted  here  was  bv  an  un- 
announced  entry  pursuant  to  a  broad  warrant. 

It  would  have  been  perfectly  easy — and  no  one  can  contest  the  fact 
that  it  would  have  been  possible  for  the  police  to  have  obtained  a 
subpena  and  then  to  have  given  tlie  newspaper  an  opportunity  to 
contest  or  raise  any  defense  that  they  might  have  including  the  fact 
that  the  entire  offices  of  the  newspaper  should  not  be  searched  to  try 
to  identify  the  material. 

Senator  Scott.  Is  it  not  ordinarily  true  that  really  in  asking  for  a 
f^ubpena  that  the  warrant,  while  it  has  to  show  what  you  are  looking 
for,  may  be  needed  by  the  person  lookiup-  to  obtain  that  warrant  in 
order  to  determine  where  the  evidence  is.  They  may  not  know  vrho  the 
actual  violator  of  the  offense  is  until  the  search  is  made. 

It  may  be  that  by  the  issuance  of  the  subpena  that  evidence  woidd 
be  destroyed. 

^^r.  Sttattt'ck.  Senator,  if  there  were  strong  showing  to  that  effect 
under  the  bills  that  we  are  considering  today,  it  would  be  possible  to 
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obtain  a  warrant.  In  fact,  tliere  is  some  indication  in  the  Stanford 
Dally  case  that  it  the  police  had  chosen  to  do  so,  they  might  liave  been 
iible  to  demonstrate  to  the  court  tJiat  the  photograplis  were  likely  to 
be  destroyed.  In  that  case,  they  would  have  been  permitted  to  pro- 
ceed by  warrant. 

The  ])oiiit  is  that  they  did  not  do  that.  They  went  ahead  and  searched 
without  any  sho\vin<j^  whatsoever  that  it  was  necessary  to  obtain 
access  to  this  material  without  prior  notice  to  the  people  being  searched 
which,  in  this  case,  happened  to  be  a  newspaper. 

The  thrust  of  my  statement,  of  course,  is  that  the  Court's  decision 
reaches  not  only  the  press  but  also  busineses  and  all  other  orga- 
nizations or  associations  or  pri\ate  individuals.  They  are  all  sub- 
ject to  the  same  abuse  as  a  result  of  tlie  /Stanford  Daily  decision.  It  is 
not  justtlie  press. 

Senator  Scott.  You  would  protect  the  home  in  the  same  manner  ? 

]\Ir.  Shattuck.  That  is  correct.  Senator. 

Senator  Scott.  Thank  you,  Mr.  Chairman. 

Senator  Bayh.  Please  proceed. 

]Mr.  Shattuck.  At  this  point,  I  woidd  like  to  saj',  Mr.  Chairman, 
that  I  am  delighted  to  hear  that  Senator  Plaskell  has  joined  the  swell- 
ing ranks  of  those  who  are  concerned  about  this  stibject  and  this 
legislation. 

I  was  discussing  the  impact  of  this  decision  not  only  on  the  press, 
but  also  on  other  third  parties,  as  we  call  them  in  the  law,  that  is, 
innocent  parties  who  are  not  suspected  of  engaging  in  any  crime 
whatsoever. 

I  would  like  to  touch  upon  the  impact,  briefly,  that  this  would  have 
on  the  private  associations  and  private  groups  whose  prospective  con- 
tributors might  think  twice  before  they  contributed  funds  to  an  or- 
ganization which  might  be  subject  to  a  surprise  search.  If  a  search  were 
conducted  of  a  controversial  organization  not  suspected  of  an}-  crime, 
and  as  a  result  of  the  search,  the  information  about  who  its  contributors 
are,  were  to  fall  into  the  hands  of  the  Government  and  find  its  way  into 
Government  files,  the  first  amendment  and  fourth  amendment  woidd 
be  simultaneously  invaded. 

In  fact,  it  is  for  these  reasons,  I  think,  with  respect  to  private 
records,  that  it  is  unlikely  that  the  framers  of  the  fourth  amendment 
ever  intended  to  atithorize  the  search  of  private  records  by  warrant. 
They  never  intended  private  records  to  be  among  the  things  that  could 
l)e  reized  with  a  warrant. 

In  the  famous  English  decision  which  laid  the  groundwork  for  the 
amendment,  Entick  v.  Carrmgton^  Lord  Camden  observed  that: 

Papers  are  the  owner's  goods  and  chattels.  They  are  his  den  rest  property,  and 
are  so  far  from  enduring  a  seizure  that  they  wiU  hardly  bear  an  inspection. 
[0]ur  law  has  provided  no  paper-search  to  help  forward  a  conviction. 

This  observation  has  echoed  through  the  history  of  the  fouT'th 
amendment.  In  Stanford  v.  Teocas,  379  U.S.  47(),  1055,  for  example. 
Justice  Stewart  observed  in  his  opinion  for  the  Court  that  a  search  of 
private  records  "must  be  accorded  the  most  scrupulous  exactitude" 
hecause  it  involves  our  first  amendment  as  well  as  fourth  amendment 
values. 

In  that  case,  the  Court  invalidated  a  warrant  authorizing  the  seizure 
•of  "any  books,  records,  pamphlets,  cards,  receipts,  lists,  memoranda, 
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pictures,  recording,  or  any  written  instruments  showing  that  a  person 
or  orfranization  is  violating  or  has  violated"  a  Texas  statute  regulating 
certain  Communist  Party  activities. 

In  1965  the  Supreme  Court  had  no  difficulty  in  characterizing  this 
authorization  as  a  "general  warrant."  In  the  wake  of  Stanford  Daily, 
however,  the  outcome  could  by  no  means  be  as  clear. 

Apart  from  the  greater  instrusiveness  of  unannounced  third  party 
searches  for  mere  e^^dence  than  searches  for  contraband  or  instrumen- 
talities, the  sheer  number  of  unannounced  searches  authorized  by 
Stanford  Daily  is  far  greater  than  the  number  countenanced  under  the 
"mere  evidence"  rule. 

As  Justice  Stevens  observed  in  his  lucid  dissent: 

Just  as  the  witnesses  who  participate  in  an  investigation  or  a  trial  far  otit- 
number  the  defendants,  the  person  or  persons  who  possess  evidence  that  may 
help  bo  identify  an  offender,  or  explain  an  aspect  of  a  criminal  transaction,  far 
outnumber  those  who  have  custody  of  weapons  or  plunder. 

Countless  law  abiding  citizens — doctors,  lawyers,  merchants,  customers, 
bystanders — may  have  documents  in  their  possession  that  relate  to  an  ongoing 
investigation.  The  consequences  of  subjecting  this  large  category  of  persons  to 
unannounced  police  searches  are  extremely  serious. 

In  short,  the  ACLU  believes  that  Congress  should  move  quickly 
to  protect  the  privacy  of  innocent  persons  against  surprise  searches. 

"VVe  endorse  the  broad  purposes  of  S.  3164  and  S.  3222,  both  of 
which  would  protect  any  innocent  third  party  against  a  surprise 
search. 

"We  recognize  the  unique  danger  to  a  free  press  posed  by  tiie 
Stanford  Daily  decision,  but  as  justice  Stevens  has  pointed  out,  all 
innocent  citizens  are  subject  to  the  same  abuse. 

Vice  President  Mondale  reiterated  this  point  in  a  speech  before 
a  group  of  journalists  last  month: 

When  serious  commentators  point  out  that  every  citizen's  right  to  privacy 
may  now  be  in  jeopardy,  we  all  have  to  listen. 

"We  submit  that  the  record  developed  in  these  hearings,  as  well  as 
the  considerable  commentary  following  the  Supreme  Court's  May 
31  ruling,  has  provided  Congress  with  a  sufficient  assessment  of  the 
grave  dangers  to  privacy  posed  by  third-party  searches. 

Certainly  further  debate  on  these  important  issues  is  warranted, 
but  delay  in  enacting  broad  legislation  to  restore  the  privacy  rights 
of  all  citizens  would  Idc  dangerous  and  unnecessary. 

S.  3164  provides  that  "anyone  acting  under  color  of  law  who  has 
probable  cause  to  believe  evidence  of  a  crime  is  located  on  or  about 
premises  in  which  the  person  in  possession  of  the  evidence  has  a 
reasonable  expectation  of  privacy"  shall  proceed  only  by  subpena 
duces  tecum  unless  there  is  probable  cause  to  believe: 

One,  that  "the  person  (s)  in  possession  of  the  evidence  may  be 
involved  in  tlic  crmie  under  investigation,"  or. 

Two.  that  "the  evidence  sought  would  l>e  destroyed,  hidden  or 
moved"  if  the  subpena  process  was  followed. 

The  bill  provides  for  general  civil  damages  as  may  be  appropriate 
as  well  as  punitive  damages  not  to  exceed  $10,000  for  each  violation. 

S.  3222  provides  that  "any  person  acting  under  color  of  law  who 
has  probable  cause  to  believe  evidence  of  a  crime  is  located  on  or 
about  the  premises  in  which  another  person  is  in  possession,  custody, 
or  control,  may  obtain  that  evidence  only  through  a  subpena  duces 
tecum,"  unless: 
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One,  there  is  "probable  cause  to  believe  that  the  person  in  possession, 
custody,  or  control  *  *  *  has  committed  or  is  committing  a  criminal 
olFense,"  or 

Two,  unless  there  is  "reasonable  cause  to  believe  that  the  giving  of 
notice  pursuant  to  the  subpena  process  would  lead  to  the  destruction, 
concealment,  or  alteration  of  the  evidence  to  be  seized." 

S.  3222  provides  for  fines  of  up  to  $10,000  for  both  Federal  and  State 
officers,  as  well  as  imprisonment  up  to  1  year  for  a  willful  or  malicious 
violation  by  a  Federal  officer. 

The  ACLU  prefers  the  uniform  civil  approach  followed  in  S.  3164 
to  the  approach  of  S.  3222,  which  provides  for  criminal  sanctions 
against  Federal  officials  but  no  civil  remedies. 

We  submit  that  the  legislation  should  provide  a  single  set  of  stand- 
ards for  Federal  and  State  police  officers,  both  in  procedure  and  in 
remedy,  since  the  constitutional  harm  resulting  from  Federal  and 
State  third-party  searches  is  identical. 

While  we  favor  the  general  framework  of  S.  3164,  several  of  the 
provisions  of  S.  3222  and  other  related  bills  are  preferable  to  cor- 
responding provisions  in  S.  3164. 

For  example,  section  3(b)  (1)  (a)  of  S.  3222  is  preferable  to  section 
1202(1)  of  S.  3164  because  it  limits  the  exceptions  to  the  subpena- 
first  requirement  to  circumstances  where  there  is  probable  cause  that 
the  person  in  possession  of  the  evidence  "has  committed  or  is  com- 
mitting a  criminal  offense." 

The  broader  exception  in  S.  3164 — where  the  person  (s)  in  possession 
"may  be  involved  in  the  crime  under  investigation" — would  reach 
people  only  peripherally  associated  with  a  criminal  offense  but  in  no 
way  significantly  involved  in  crime. 

We  also  prefer  some  of  the  language  of  section  3(b)  (1)  (B)  of  S. 
3222,  which  provides  an  exception  to  the  subpena-first  requirement 
if  there  is  "reasonable  cause" — the  "probable  case"  standard  of  S. 
3164  is  better — to  believe  that  notice  through  the  subpena  process 
would  lead  to  the  "destruction,  concealment,  or  alteration"  of  tlie 
evidence,  to  the  language  of  section  1202(2)  of  S.  3164  which  uses  the 
term  "moved"  rather  than  alteration. 

It  may  be  very  easy  to  show  that  certain  evidence — a  reporter's 
notebook,  for  example — will  be  "moved."  A  standard  limited  to 
"alteration"  protects  legitimate  law  enforcement  interests  without 
providing  an  unnecessary  loophole. 

Certain  features  and  language  of  related  legislation  introduced  in 
tlip  TTouse  would  also,  in  our  view,  improve  on  the  bills  pending  before 
tliis  subcommittee. 

H.K.  13227,  introduced  by  Representative  Don  Edwards  (Democrat, 
California)  provides  that  "the  target  of  the  subpena  shall  have  the 
opportunity  to  contest  in  a  prior  adversary  proceeding." 

Although  the  issuance  of  a  subpena  clearly  implies  a  prior  ad- 
versary challenge,  the  inclusion  of  specific  language  to  that  effect  is 
helpful  and  would  eliminate  any  doubt. 

We  submit  that  this  clause  should  further  be  amended  to  provide 
that  "the  target  of  the  subpena  shall  have  the  opportunitv  to  contest 
on  first  amendment,  fourth  amendment,  or  other  grounds." 

This  additional  language  is  consistent  with  H.R.  12952,  introduced 
in  the  House  by  Representative  Robert  Drinan. 

42-190—79 8 
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\t  would  emphasize  that  the  request  for  information  must  conform 
not,  only  to  the  fourth  amendment  protection  accorded  all  citizens, 
l)ut  also  to  the  extra  protection  required  for  documentary  searches  bv 
the  first  amendment,  particularly  when  the  news  media  is  involved. 

It  is  an  ironic  measure  of  the  erosion  of  first  amendment  press  free- 
doms that  the  press  is  now  askinjr  for  protection  in  the  form  of  a 
puhpena-fn-st  polirv.  desnite  the  fact  that  6  years  ago  the  news  media 
was  l)ifterly  protestin^r  the  issuance  of  anv  subpenas  a<rainst  reporters 
in  the  wake  of  the  Supreme  Court's  ruling  in  Branzhurg  v.  Hayes^ 
40,^  T  ^S.  065, 1972. 

Finally,  we  urge  the  subcommittee  to  incorporate  one  section  of 
TT.R.  1-311  o,  introduced  in  the  House  by  Representative  Andrew  Jacobs 
wliich  re(|uires,  before  any  warrant  is  issued  to  search  a  person  who 
is  not  a  criminal  suspect,  that  a  judge  make  "a  specific  and  further  find- 
ing, l)ased  upon  recorded  nonhearsay  evidence,  that  there  is  a  high 
])rol)al)ilitv  that  the  objects  sought  will  be  concealed,  destroyed,  or 
altered." 

This  standard  offers  stronger  protection  and  more  stringent  and 
clear  procedural  safeguards  than  does  the  probable  cause  standard  of 
S.  3164. 

This  again,  I  think,  is  responsive  to  Senator  Scott's  question.  It  is 
important  to  create  a  sharp,  clear,  and  protectiAe  exception  to  the 
Mil)]:)ona-first  approach  when  there  is  a  possibility  that  the  evidence 
will  be  destroyecl,  but  at  the  same  time  we  would  make  the  probability 
of  destruction  sufficiently  high  so  that  the  exception  could  not  be  used 
in  every  case. 

We  submit  that  both  S.  3164  and  S.  3222  protect  legitimate  law  en- 
forcement interests  by  allowing  searches  of  those  suspected  of  the  de- 
struction of  evidence. 

As  Professor  Dash  testified  last  month,  close  friends  and  relatives 
of  a  criminal  suspect  would  be  subject  to  search  under  this  exception 
after  an  approiu-iate  showin<r  to  a  judire. 

On  the  other  hand,  the  mere  fact  of  their  relationship  should  not  be 
sufficient  to  trigger  a  surprise  search,  as  the  Justice  Department  sug- 
gested in  its  testimony. 

The  Justice  Department  witness  also  discussed  the  different  policy 
considerations  regarding  warrant  or  subpena  searches  when  the  third 
liarties  are  in  some  form  of  privileged  relationship  with  a  suspect — a 
lawyer,  doctor,  or  minister. 

lie  stated  that  the  considerations  depend  on  whether  the  evidence 
is  testimonial  or  physical.  But  it  is  difficult  to  envision  any  evidence 
lu^ld  l)y  a  doctor  or  lawyer  concerning  a  patient  or  client  that  is  not 
testimonial,  and  therefore  beyond  the  reach  of  a  surprise  search. 

On  the  other  hand,  evidentiary  rules  do  not  shield  criminal  activity 
conducted  with.in  nonnally  privilcired  relationships,  so  that  physical 
contraband  or  insti'umentalities  of  crime  are  not  ]:)rotected. 

Anothei-  crucial  aspect  of  con<rressional  legislation  barring  third- 
party  searches  is  the  deterrence  of  police  misconduct.  The  exclusionary 
rule  cannot  forestall  unconstitutional  searches  of  innocent  parties  who 
are  not  subsequently  pi'osecuted. 

In  its  brief  before  tlie  Supieme  Court,  the  Justice  Department  stated 
that  citizens  would  have  resort  to  civil  damage  actions  to  vindicate  le- 
gal rights  violated  by  an  unconstitutional  search,  but  the  Department 
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itsolf  admits  that  the  "good-faith'-  dcfonse  to  official  damage  actions  is 
especially  potent  in  the  case  of  wai  ranted  seacches. 

The  result  is  that  damages  woidd  be  prechided  excei)t  for  egregious 
instances  of  bad  faith  by  oilicers.  AVe  submit  tliat  tlic  potential  for 
police  abuse,  unchecked  by  the  exclusionary  rule,  is  an  additional  rea- 
son for  Congress  to  restrict  thii'd-i)arty  searches. 

We  belie\'e  that  Congress  shoukl  eiuict  uniform  national  standards 
for  the  conduct  of  all  third-party  searches. 

In  order  to  insure  that  Federal  restrictions  on  the  conduct  of  third- 
part}"  searches  cannot  be  cii'cumvented  at  the  State  and  local  level, 
Congress  should  enact  mininnun  constitutional  standards  applicable 
at  all  levels  of  Government.  Ilere  again,  we  endorse  the  approach 
taken  by  S.  3164  and  S.  3222. 

In  our  view,  congressional  power  to  restrict  State  and  local  police 
activities  in  order  to  protect  individual  rights  exists  under  both  the 
commerce  clause  of  the  Constitution  as  a  j)rotection  of  interstate  com- 
munication and  business,  and  under  the  enabling  clause — section  5 — • 
of  the  llth  amendment  as  ''approin-iatc  legislation"'  to  enfoi-ce 
the  process  clause  of  that  enactment,  the  very  tei-ms  of  which  restrict 
State  action. 

Congress  has  previously  regulated  State  and  local  police  practices 
in  the  wiretapping  provisions  of  title  III  of  the  Omnibus  Crime  Con- 
trol and  Safe  Streets  Act  of  1908,  an  act  authorizing  civil  and  criminal 
penalties  for  the  illegal  electronic  surveillance  of  an  individual. 

Justice  Department  spokesmen  have  termed  electronic  surveillance 
a  "distinctive  and  umisual  pi'oblem"  in  their  testimony  before 
Congress. 

The  xVCLU  views  third-party  searches  as  a  distinctive  problem  as 
well,  involving  similar  constitutional  considerations. 

"We  welcome  tlie  forthcoming  study  into  this  complex  issue  by  the 
Justice  Department's  Office  of  Legal  Counsel. 

Let  me  first  review  congressional  power  to  legislate  under  the  com- 
merce clause. 

It  is  well  settled  that  "(e)  ven  activity  tliat  is  purely  i)itrastate  in 
character  may  be  regulated  by  Congress  where  the  activity,  combined 
with  like  conduct  bv  others  similarly  situated,  affects  commerce  among 
the  States.  .  .  ."  I  refer  to  Fnj  v.'  V^dted  States,  421  U.S.  542,  547, 
1975. 

Since  S.  3164  and  S.  3222  protect  the  freedom  of  the  press  as  well  as 
the  rights  of  other  individuals,  the  bills  are  sustainable  under  the  broad 
sweep  of  the  commerce  clause  as  regulation  affecting  interstate 
commimication. 

Since  the  bills  also  secure  the  offices  and  business  premises  of  other 
individuals,  their  protection  of  perhaps  wholly  intrastate  activity  will 
surely  have  a  significant  impact  on  interstate  commerce  in  other  areas 
besides  commimications. 

The  recent  case  of  National  Leagvr  of  Cities  v.  TJsery^  426  T^.S.  833, 
1976,  in  which  the  Supreme  Court  invalidated  the  extension  of  the 
minimum  wage  and  maximum  hour  provisions  of  the  Fair  Labor 
Standards  Act  to  em])loyees  of  States  and  theii-  political  subdivisions, 
is  distinguishable  from  the  regulation  of  police  practices  embodied  in 
S.  3164  and  S.  3222. 

In  National  League,  the  Courts  stressed  that  these  wage  and  hour 
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"determinations  are  'functions  essential  to  separate  and  independent 
existence,'  so  that  Congress  may  not  abrogate  the  States'  otherwise 
plenary  authority  to  make  them."' 

I  refer  to  426  U.S.  at  845-46. 

The  Court  recognized  that  "there  are  (some)  attributes  of  sover- 
eignty attaching  to  every  State  government  which  may  not  be  impaired 
by  Congress.  .  .  ."  (Id.). 

The  "attributes  of  sovereignty"  referred  to  in  National  Lmgue 
involve  fiscal  determinations  which  have  historically  been  left  to  the 
judgment  of  State  and  local  officials. 

In  deferring  to  the  maximum-grant  limitation  set  by  Maryland  wel- 
fare officials  in  Dandridge  v.  Williams,  397  U.S.  471,  478.  1970,  the 
Court  stated  that  "the  starting  point  of  the  statutory  analysis  must  be 
a  recognition  that  the  Federal  law  gives  each  State  great  latitude  in 
dispensing  its  available  funds." 

The  protections  against  intrusive  third-party  searches  embodies  iit 
the  proposed  legislation,  however,  do  not  involve  this  deference  to  fiscal 
determinations. 

The  protections  involve  constitutional  concerns  for  privacy  and  per- 
sonal security,  based  on  a  congressional  finding  that  the  legislation's 
provisions  will  enhance  the  fourth  amendment's  proscription  of  unrea- 
sonable searches  and  seizures. 

Uniform  national  police  procedures  restricting  third-party  searches 
do  not  impair  the  "independent  existence"  of  States  and  localities  as 
did  the  budgetary  strain  struck  down  in  National  League. 

Furthermore,  State  and  local  police  forces  currently  must  follow 
many  uniform  procedures,  including  restrictions  on  electronic  surveil- 
lance embodied  in  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of 
1968. 

Let  me  turn  next  to  Congress'  poAver  under  the  14th  amendment. 

The  enabling  clause — section  5 — of  the  14th  amendment  by  defini- 
tion allows  Congi-ess  to  reach  State  and  local  officials. 

The  amendment  has  been  termed  "the  centerpiece"  of  "the  basic 
alteration  in  our  federal  svstem  wrought  in  the  Eeconstruction  era." 
I  refer  to  Mltchem  v.  Foster,  407  U.S.  22.'),  238-39. 1972. 

The  clause  gives  Congress  the  power  to  enforce  the  provisions  of  the 
14th  amenchnent  "by  appropriate  legislation." 

In  Katzenbach  v.  Morgan^  384  U.S.  641, 650, 1966,  the  Supreme  Court 
ruled  that : 

"By  including  §  5  the  draftsmen  sought  to  grant  to  Congress,  by  a 
specific  provision  applicable  to  the  14th  amendment,  the  same  broad 
powers  expressed  in  the  necessary  and  proper  clause,  article  I  §  8, 
cl.  18." 

Accordingly,  Katzenhach  held  that  the  fonnulation  of  the  reach  of 
the  necessarv  and  proper  clause  established  in  McCullocli  v.  Maryland^ 
4  Wheat.  316,  321,  4  L.  Ed.  579.  605.  1819,  was  the  measure  of  what 
stitutcs  "appropriate  legislation"  under  section  5  of  the  fourteenth 
amendment : 

"Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  the  Constitu- 
tion, and  all  means  which  are  appropriate,  which  are  plainly  adapted 
to  that  end,  Mhich  are  not  prohibited,  but  consistent  with  the  letter  and 
spirit  of  the  Constitution  are  constitutional." 

Applying  the  McCullocli  standard,  Katzenbach  sustained  the  consti- 
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tutionality  of  section  4(e)  of  the  Voting  Rights  Act  of  1965  as  a  valid 
exercise  of  congressional  power  under  the  enabling  clause  of  the  14th 
amendment. 

In  so  doing,  the  Court  explicitly  held  that  an  independent  judicial 
determination  of  the  unconstitutionality  of  the  State  law  precluded  by 
Congress  in  that  act  was  not  required  to  uphold  the  congressional 
enactment. 

Similarly,  the  fact  that  a  third-party  search  may  not  in  each  instance 
violate  the  14th  amendment  does  not  render  Congress  powerless 
to  extend  the  legislation  to  State  officials. 

The  determination  by  Congress  that  the  restrictions  on  third-party 
searches  embodies  in  the  proposed  legislation  will  enhance  the  purposes 
of  the  fourth  and  first  amendments,  made  applicable  to  the  States,  is 
sufficient  to  sustain  the  legislation  under  Katzenhach  v.  Morgan. 

Section  2  of  S.  3164  explicitly  states  that  the  bill's  purpose  is  "to 
assure  the  rights  of  citizens  under  the  4th  and  14th  amend- 
ments of  the  Constitution  and  to  protect  the  freedom  of  the  press  under 
the  first  amendment,"  and  thereby  rests  on  valid  constitutional  grounds 
under  the  Katzenhach  decision. 

Several  cases  make  clear  that  the  broad  congressional  authority  to 
regulate  State  operations  under  section  5  of  the  14th  amendment 
was  not  diminished  by  the  National  League  opinion,  which  involved 
only  reg-ulations  pursuant  to  the  commerce  clause  which  threatened  the 
States'  "independent  existence." 

In  that  case,  the  court  explicitly  distinguished  section  5  of  the  14th 
amendment — along  with  the  spending  power — as  a  source  of  congres- 
sional authority  that  might  support  intrusions  into  State  operations 
that  would  be  impermissible  if  grounded  on  the  commerce  clause. 

Four  days  later,  in  Fitzpatrick  v.  Bitzer,  427  U.S.  445,  1976,  the 
court  sustained  the  application  of  the  remedial  provisions  of  title  VII 
to  State  governments. 

In  doing  so,  the  court  expressly  noted  that  the  challenged  extension 
of  Federal  regulation  to  the  States  was  an  exercise  of  congressional 
power  under  section  5  of  the  14th  amendment,  while  the  extension 
struck  down  in  National  League  was  not. 

The  court  stated : 

"When  Congress  acts  pursuant  to  section  5,  not  only  is  it  exercising 
legislative  authority  that  is  plenary  within  the  terms  of  the  constitu- 
tional grant,  it  is  exercising  that  authority  under  one  section  of  a  con- 
stitutional amendment  whose  other  sections  by  their  own  terms  embody 
limitations  on  State  authority." 

I  refer  to  427  U.S.  at  452. 

In  the  recent  case  of  Monell  v.  Department  of  Social  Semnccs  of  ths 
City  of  New  York,  46  L.W.  4569,  4578  n.  54,  Jime  6,  1978,  the  court 
stated  that  "(t)he  10th  amendment's  reservation  of  nondelegated 
powers  to  the  States  is  not  implicated  by  a  Federal-c^urt  judgment 
enforcing  the  express  prohibitions  of  unlawful  State  conduct  enacted 
by  the  14th  amendment." 

The  court,  therefore,  concluded  that  National  T^eague  was  irrelevant 
to  the  constitutional  issues  involved  in  the  Monell  case,  the  former 
being  limited  to  the  10th  amendment's  reserv^ation  of  nondelegated 
powers  to  the  State. 

The  protections  against  third-party  searches  embodied  in  S.  3164 
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involve  constitntional  determinations  made  applicable  to  the  States 
tlirou":}!  the  14th  amendment  as  in  MoneJl^  and  do  not  involve  the  reser- 
vation of  nondelegated  powers  as  in  National  League. 

The  ease  of  Oregon  v.  MitcheU,  400  U.S.  112,  1970,  which  held  that 
Con«;ress  co»hl  lower  the  voting  age  to  18  in  Federal  elections  bnt  not 
in  State  elections,  did  not  overrule  Kafzerthao'h,  and  is  distinguishable 
from  the  constitutional  issues  involved  in  S.  3164. 

The  Oregon  court  emphasized  the  States'  explicit  power  in  the  Con- 
stitution to  regulate  voting  qualifications  in  their  own  elections. 

Article  1,  section  2  of  the  Constitution  provides  that  in  determining 
the  nnml)er  of  a  State's  representatives,  only  three-fifths  of  the  slave 
population  should  be  counted,  and  that  qualifications  of  voters  for  those 
representatives  should  be  the  same  as  those  established  by  the  States 
for  electors  of  the  most  numerous  branch  of  their  respective 
legislatures. 

Article  T,  section  4  provides  that,  subject  to  congressional  veto,  the 

States  shall  prescribe  the  times,  places,  and  manner  of  electing 
representatives. 

The  States  are  nowhere  in  the  Constitution  given  explicit  authori- 
zation to  regulate  police  practices  in  the  fashion  of  S.  31fi4  and  S.  3222. 
Moreovei-.  police  procedures  have  been  uniformly  regulated  on  a  na- 
tional basis  by  Cono-ress. 

Finallv.  let  me  turn  to  the  legislative  precedent  for  these  bills:  The 
10r«8  Wiretap  Act. 

Title  TIT  of  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of 
lf)G8,  which  authoi'izes  civil  and  criminal  sanctions  for  the  illegal 
electronic  surveillance  of  a  citizen  by  "any  person,"  is  a  strong  prece- 
dent for  congressional  legislation  regulating  State  and  local  police 
f)r  act  ices. 

Sevei-al  courts  have  recognized  that  the  purpose  of  title  TTT,  like 
S.  31(54  and  S.  3222,  is  to  preserve  individual  privacy  by  setting  uni- 
form standards  for  the  judicial  authorization  of  wiretap  searches 
for  legitimate  law  enforcement  purposes. 

Tn  TJnJtefl  S^tate^  v.  Giodavo.  416  T^.S.  505.  51^15,'  1974,  Justice 
AVhite.  also  the  author  of  S^tanford  Daih/,  wrote: 

"Tiie  purj)ose  of  the  legislation,  .  .  .  was  eft'ectively  to  prohibit, 
on  the  pain  of  criminal  and  civil  penalties,  all  interceptions  of  oral 
and  wire  communications,  except  those  specifically  provided  for  in 
the  act.  .  .  Tlie  judire  must  malce  cei'tain  findings  before  authorizing 
intcT-ceptions.  including  the  existeuce  of  prol)al)]e  cause.*' 

The  purpose  of  the  legislation  proposed  by  Senators  Bayh  and  Dole 
is  to  7)i-oliibit  third-party  searches  unless  a  judti^e  makes  a  finding  of 
probable  cause  that  the  persons  in  possession  of  the  evidence  sought 
mav  be  involved  in  criminal  activitv  oi-  wfndd  destroy  the  evidence. 

Since  a  constitutional  basis  for  the  bills'  ap])lication  to  State  offi- 
cials exists,  any  evidence  seized  in  violation  of  the  bills  would  be 
inadmissible  in  State  as  well  as  Fedei-al  court  proceedings. 

Tn  Adams  v.  Mavgland,  347  T\S.  179.  1954.  the  Supreme  Court 
u])held  a  Federal  statute  proscribing  the  use  as  evidence  in  any  court — 
including  State  courts — of  testimony  given  by  witnesses  in  congres- 
sional inqtiiries. 

The  Court  wi'ote  that  "since  Congress  in  the  legitimate  exercise  of 
its  power  enacts  'the  Supreme  Law  of  the  Land,'  State  courts  ar& 
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bound  .  .  .  even  though  it  affects  their  rules  of  practice*'.  I  refer  to 
374  U.S.  at  183. 

In  tlie  Onmihus  Crime  Act,  Congress  specifically  pi'ovided  for  the 
exclusion  of  illegally  seized  wiretaps  in  all  proceedings: 

Whenever  any  wire  or  oral  connmnucation  has  been  intercepted,  no 
part  of  the  contents  of  such  communication  and  no  evidence  derived 
therefrom  may  be  received  in  evidence  in  any  tiiab  ...  in  or  before 
any  couit,  grand  jury,  ...  or  other  authority  of  the  I'nited  States,, 
a  State,  or  a  political  subdivision  thereof  if  the  disclosure  of  that 
information  would  be  in  violation  of  this  chapter." 

I  refer  to  18  U.S.C.,  section  2515. 

In  the  event  of  a  conflict  between  the  Federal  statute  and  a  State  law 
subsequently  or  previously  enacted,  the  Federal  law  would,  by  virtue 
of  the  supremacy  clause — article  VI,  clause  2 — preempt  the  State  law. 

There  would  appear  to  be  nothing  to  preclude  the  States  from  en- 
acting even  stronger  safeguards  than  those  embotlied  in  the  congres- 
sional legislation,  although  any  State  statute  nnist  at  least  encompass 
those  safeguards  enacted  by  Congress  as  '"the  Supreme  Law  of  the 
Land.-' 

In  conclusion,  let  me  reiterate  that  Congress  should  act  swiftly  on 
legislation  to  protect  all  citizens  against  the  Supreme  Court's  intolera- 
ble erosion  of  fourth  amendment  protections  in  the  Stanford  Da'dy^ 
decision. 

The  ACLTT  is  encouraged  by  the  broad  bipartisan  support  given 
legislative  efforts  in  this  area,,  and  looks  forward  to  working  closely 
with  this  subcommittee  to  develop  the  most  effective  legislative  re- 
sponse to  a  serious  constitutional  problem. 

I  should  add,  as  you  did  in  your  opening  statement,  Mr.  Chairman, 
that  we  are  by  no  means  wedded  to  any  set  of  provisions  in  any  one 
of  the  bills,  or  to  any  of  the  suggestions  T  made  in  my  testimony. 

"We  are  willing  to  participate  in  the  legislative  give  and  take.  We 
want  to  come  up  with  the  most  effective  remedy  that  can  be  enacted 
within  the  shortest  period  of  time. 

Thank  you. 

I  would  be  delighted  to  answer  any  questions. 

Senator  Rayit.  Thank  you.  Mr.  Shattuck. 

You  mentioned  the  historical  precedent.  I  do  not  know  whether  you 
care  to  elaborate  on  that  or  not. 

The  fourth  amendment  procedures  were  largely  incor])orated  in 
the  Constitution  as  a  result  of  abuses  Avhich  occurred  prior  to  the 
revolution.  Taxation  without  representation  was  one  of  the  most 
familiar  causes  of  revolution,  but  general  searches  were  certainly  a 
contributing  factor. 

Mr.  SiiATTUCK.  I  think  that  is  certainly  correct.  There  is  one  school 
of  thought  that  says  one  of  the  origins  of  the  Revolution  itself,  not 
just  the  fourth  amendment,  was  the  unrestricted  general  searches 
which  were  being  conducted  in  the  Colonies. 

Senator  Bayii.  Tell  us  a  bit  about  what  was  happening  at  that  time. 

Mr.  Shattuck.  Writs  of  assistance  were  routinely  issued.  A  writ  of 
assistance  was  a  general  wari'ant  that  ])erinitted  police  to  go  into 
anvone's  home  and  seize  subversive  literature.  That  was  more  the  case 
in  England. 

This  practice  came  across  the  ocean  to  the  Ignited  States  to  tho 
Colonies  during  that  j)eriod  and  during  the  battles  over  taxation. 
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Also,  there  were  certain  materials  which  the  Crown  officers  routinely 
seized  in  order  to  tr>'  to  show  that  the  colonists  were  not  abiding  by 
the  import  restrictions. 

At  any  rate,  there  was  a  great  deal  of  documentaiy  material  that 
was  sought  by  Crown  officers,  who  came  banging  on  the  doors  at  night 
or  during  the  day  v/ithout  any  notice.  They  then  rummaged  through 
peoples'  houses. 

Senator    Bath.    They    '-rummaged''   back    in   the    18th   century? 

[Laughter.] 

Mr.  Shattuck.  That  is  a  term  that  has  been  used  to  describe  broad 
searches  down  through  the  centuries. 

Senator  Scott.  These  writs  of  assistance  are  still  used  today  quite 
legitimately ;  would  not  you  agree  ? 

Mr.  Shattuck.  Writs  of  assistance  in  the  sense  that  you  may  want 
to  attach  somebody's  property  after  a  court  order  has  been  handed 
down  saying  that  that  person  has  violated  someone  else's  right  and 
owes  that  person  money.  Yes;  I  think  I  would  agree  in  that  sense. 

But  that  is  very  different  from  going  into  someone's  home  who  is  not 
suspected  of  any  crime  and  has  not  been  held  subject  to  any  civil 
liability. 

Senator  Bayti.  My  distinguished  colleague  from  Virginia  and  I 
may  disagree  with  the  definition  of  the  word  "nimmaging.'' 

It  is  rather  clear  that  today  that  kind  of  writ  of  assistance,  whether 
rummaging  or  not.  is  the  kind  of  thing  that  the  Founding  Fathers 
had  in  mind  when  they  said :  "Thou  shall  not  search."  Is  that  right  ? 

Mr.  Shattuck.  I  think  that  is  right.  We  tend  to  forget  this.  At  any 
rate,  the  Supreme  Court  appears  to  have  forgotten. 

There  are  two  parts  to  the  fourth  amendment.  One  is  the  warrant 
clause  which  is  technically  followed  by  the  Stanford  Daily  decision. 

The  other  is  the  reasonableness  clause,  which  says  that  all  persons 
are  to  be  protected  against  unreasonable  searches  and  seizures. 

It  would  appear  to  me  that  it  is  unreasonable  on  its  face  to  go  into 
someone's  house  and  inspect  the  premises  for  records  when  that  person 
is  not  suspected  of  any  crime. 

Senator  Bayii.  Until  this  decision  that  was  the  Court's  definition  of 
unreasonable  searches :  is  that  right? 

^Ir.  Shattuck.  That  is  right.  Xow  the  Court  has  moved  disturbingly 
closer  to  just  reading  the  warrant  clause  and  ignoring  the  reason- 
ableness clause.  I  think  thnt  is  a  disturbing  development. 

Senator  Bayh.  We  talk  about  the  impact  of  this  kind  of  invasion  of 
privacy.  We  are  tryin,g  to  look  at  the  damage  that  might  have  been 
done  or  the  ]iossible  abuses. 

As  I  recall,  there  was  a  footnote  in  one  of  the  dissenting  opinions 
which  referred  to  an  S-hour  search  of  a  radio  station. 

However  one  describes  the  activity  that  is  used  by  Government 
agents,  8  hours,  whether  rummaging  or  not,  would  give  them  a  good 
deal  of  time  to  do  their  work. 

Senator  Bayh.  Is  my  recollection  accurate  ? 

Mr.  Shattuck.  I  think  that  is  right,  Mr.  Chairman. 

Again,  it  is  very  difficult.  I  certainly  would  tip  my  hat  to  the  police 
in  terms  of  the  difficultv  that  they  face  in  executing  the  kinds  of 
warrants  that  Ave  arc  talking  about.  This  is  a  broad  warrant  aimed  at 
someone  not  suspected  of  a  crime  where  the  premises  are  not  defined 
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except  to  say :  "Here  is  wlicre  they  are.  Go  in  there  and  try  to  find 
tliose  photooraphs." 

The  police  will  spend  as  much  time  as  tho}'  need,  I  "would  think, 
to  try  to  find  those  j)hotographs  if  they  are  operating  pursuant  to 
a  warrant. 

Even  if  that  is  a  very  broad  search,  it  is  one  that  seems  to  be  in 
accordance  with  the  Supreme  Court's  view  of  the  warrant  procedure. 

It  is  for  that  reason  that  the  subpena-first  approach  of  your  bill 
is  crucial  because  when  you  issue  a  subpena  the  person  receiving  it 
has  an  opportunity  to  hone  down  the  definition  of  the  material  that 
is  sought  and  to  say :  ''Here  is  where  the  evidence  is  but  you  cannot 
go  anywhere  else." 

But  the  broad  searching  through  computers,  files,  or  premises  is 
something  else.  We  are  talking  about  an  explosion  of  recordkeeping 
in  our  society  and  an  amount  of  recordkeeping  and  investigation 
of  records  which  is  going  up  astronomically  all  the  time. 

Again,  if  the  kind  of  generalized  warrant  is  permitted  that  was 
upheld  in  the  Zurcher  case,  then  there  s  a  great  deal  of  private  in- 
formation and  records  that  will  fall  into  the  hands  of  the  police. 

Senator  Bayii.  I  have  here  a  search  warrant  issued  by  a  California 
court  that  describes  the  items  to  be  seized.  It  says:  "Items  are  de- 
scribed particularly  as  follows:  "16  mm  motion  picture  films  or 
video  tapes.'  "  I  would  like  to  include  a  copy  in  the  record. 

[The  search  warrant  referred  to  above  follows :] 

State  of  California,  City  and  County  of  San  Francisco  ss.  Search  warrant. 

The  People  of  the  State  of  Californa  to  Any  Sheriff,  Constable,  Marshal,  Police- 
man or  Peace  Officer  in  the  City  and  County  of  San  Francisco,  State  of 
California : 

Proof  by  affidavit  having  been  this  day  made  before  me  by  Richard  A.  Keaton 
that  heretofore  and  on  or  about  December  12,  1977,  in  the  County  of  Marin.  State 
of  California,  the  crime  of  felony  and  misdemeanor,  was  committed  by  various 
persons  in  the  following  manner,  to  wit : 

Assault  with  a  deadly  weapon  on  a  police  officer  in  violation  of  Section  245b 
of  the  Penal  Code  ; 

Failure  to  disperse  from  the  place  of  a  riot.  rout,  and  unlawful  assembly,  after 
being  lawfully  warned  to  disperse,  in  violation  of  Section  409  of  the  Penal  Code; 

Wilfully  resisting,  delaying  and  obstructing  public  officers,  in  the  discharge  or 
attempt  to  discharge  duties  of  their  office,  in  violation  of  Section  148  of  the  Penal 
Code; 

Unlawfully  attempting,  or  having  the  present  ability,  to  commit  a  violent  in- 
jury on  the  person  of  another,  an  assault,  in  violation  of  Section  240  of  the  Penal 
Code; 

Wilfully  and  unlawfully  using  force  or  violence  upon  the  person  of  another,  a 
batterj'  in  violation  of  Section  242  of  the  Penal  Code  ;  and 

Wilfully  and  unlawfully  using  force  and  violence  upon  the  person  of  a  peace 
officer  then  knowing  or  reasonably  should  have  known  that  such  person  was  a 
peace  officer  engaged  in  the  performance  of  his  duties,  in  violation  of  Section  243 
of  the  Penal  Code  of  the  State  of  California. 

That  certain  articles,  items  and  property  are  the  subject  matter  of  and  were 
used  and  are  intended  to  be  used  as  constituting  evidence  to  show  that  a  crime 
has  lieen  commited. 

That  the  said  articles,  items  and  property  are  described  particularly  as  follows  : 
16  mm  motion  picture  films,  or  video  tapes 

That  there  is  just  prol)able  and  reasonable  cause  to  believe,  and  said  affiiant(s) 
does  believe,  that  the  above  articles,  items  and  property  are  now  in  the  possession 
of  and  in  and  upon  those  certain  premises,  including  ail  rooms  and  buildings  used 
in  coimection  with  the  premises  and  adjoining  same"^  and  in  any  receptacle  or  safe 
therein,  which  premises  are  commonly  called  and  designated  as 
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1.  Ted  Kavanaugh,  News  Director  or  Rosemary  Rivera.  News  Film  Custodian 
SF-OAK  Television,  1  Jack  London  Square,  Ooakland,  Alameda  County,  Cali- 
fornia. 

2.  Gary  Elliott,  News  Director  or  Diane  Fukami.  News  Director  Secretary 
Channel  5.  DPIX,  Van  Ness  Avenue  and  Greenwich  Streets.  San  Francisco,  San 
Francisco  County,  California. 

3.  Mitch  Farries,  News  Director.  Channel  4,  KRON,  1001  Van  Ness  Avenue, 
San  Francisco,  San  Francisco  County.  California. 

4.  Peter  .Jacobus.  News  Director.  Channel  7.  KGO,  277  Golden  Gate  Avenue, 
San  Francisco,  San  Francisco  County,  California. 

Good  cause  having  been  shown.  YOU  ARE  THEREFORE  COMMANDED  in 
the  day  or  nighttime  to  make  immecliate  search  of  the  above  nametl  i>ersons  and 
Itroniises  above  descrilied  for  the  said  articles,  items  and  property,  and  if  you 
tind  the  same  or  any  part  thereof,  to  bring  it  forthwith  before  me  for  disposition 
according  to  law. 

GIVEN  UNDER  MY  HAND  and  dated  this  day  of  ,  19—,  at 

m.  hours. 

Agnes  O'Brien  Smith, 

Judfjr  of  the Cnnrf, 

City  and  County  of  S!nn  Francincn. 

State  of  California. 

TIME  OF  EXECUTION :  21  day  of  December,  1977.  at  4  :35  pm  hours. 


Peace  Officer,  County  of  Mnrin. 

State  of  California. 

Senator  Bayit.  Yon  assnme  when  tliat  is  served  on  tlie  manairer  of 
fonr  different  television  stations,  as  it  was  in  this  case,  there  would  be 
a  <rood  deal  of  discretion  there. 

I  would  like  to  ask  our  next  witnesses,  but  from  your  standpoint, 
wliat  about  this?  I  am  familiar  with  the  concerns  that  your  organi- 
zation has  had  in  this  area.  Could  you  descrilje  what  the  impact  of 
this  kind  of  thing  would  be  if  we  had  that  kind  of  broad  search  at  a 
major  newspaper. 

"What  would  be  the  impact  of  this  kind  of  very  broad  search 
warrant? 

Mr.  SiiATTUCK.  It  would  give  the  police  the  opportunity  to  find  out 
if  the  newspaper  had  the  goods  on  them. 

You  mentioned  the  film.  Obviously  that  has  nothing  to  do  with  the 
subject  of  police  corruption  and  investigation  which  someone  else  is 
conducting,  but  if  the  records  are  kept  as  loosely  as  I  think  the  press 
Mould  concede  that  they  generally  are  in  newsrooms — thev  are  not  like 
law  firms ;  tlie  newsroom  is  going  to  be  much  more  helter-skelter — there 
will  be  a  lot  of  recorded  information  lying  around. 

There  is  a  doctrine  in  the  fourth  amendment  which  permits  the 
police  to  seize  any  other  evidence  that  is  relevant  to  a  crime  that  they 
find  during  the  course  of  a  search — the  so-called  "plain  A'iew  doctrine." 
That  might  permit  the  police  to  get  access  to  the  kind  of  information 
that  you  are  talking  about. 

In  any  event,  it  will  have  a  chilling  effect  on  the  reporters  who  are 
conducting  investigations  of  police  corruption  on  the  one  hand,  and 
answering  the  door  with  tlie  police  coming  in  with  a  broad  search  war- 
rant on  the  other  hand.  That  would  be  pretty  serious. 

Senator  Baytt.  Let  us  take  the  8-hour  search  that  Justice  Stewart 
referred  to  in  his  dissent. 

In  the  process  of  that  search,  if  the  police  uncover  matters  that  re- 
late to  issues  not  contained  in  the  warrant,  or  information  which  is 
totally  unavailable  to  the  authorities  prior  to  that  time,  then  what 
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would  be  the  impact.  They  would  have  access  to  eveiythinfj  in  order 
to  search  for  the  items  described. 

]\[r.  Shatitjck.  Ilopefnll}-,  the  law  is  not  that  settled  in  this  area. 
"We  would  argiie,  if  we  happen  to  be  representino;  people  who  were 
trying  to  suppress  eA'idence  of  (b),  (<?),  ((/),and  (^),  if  they  were  being 
investigated  for  {a),  that  this  evidence  was  not  particidarly  described 
in  the  warrant,  and  therefore  should  not  have  been  seized. 

The  problem  is  that  the  kinds  of  warrants  that  we  are  talking  about 
here,  particularly  the  one  that  was  upheld  in  the  Amirrscn  case  that  1 
cited  earlier  in  nn^  testimony,  describes  documents  or  evidence  yet  mi- 
known  by  the  ])olice. 

That  kind  of  a  w\arrant  is  M-ritten  broadly  enough  so  that  it  would 
be  possible  to  seize  ahnost  anything.  I  think  the  police  would  reason- 
ably say  they  could  seize  all  kinds  of  information  that  is  not  directly 
relevant  to  their  investigation. 

Whether  that  can  be  ultimately  suppressed  depends  on  whether  the 
person  is  prosecuted.  If  there  is  a  prosecution  of  people  for  crimes 
(5),  (<?),  {d)j  and  (e),  then  maybe  they  can  suppress  the  evidence. 

But,  that  might  not  happen.  It  might  be  picked  up  and  put  in  police 
files.  That  would  be  the  end  of  it. 

Senator  Bayii.  "What  would  be  the  impact  if  instead  of  ])icking  up 
the  evidence  they  made  mental  note  of  it  and  then  went  back  and  got 
a  specific  warrant  askiiig  for  that  s]iecific  evidence  that  they  were  not 
aware  of  prior  to  that  first  warrant? 

]Mr.  Shattitk.  I  think  the  scenario  is  a  reasonable  one  in  terms  of 
practices  that  might  folloAv  from  this  decision. 

I  woidd  ho]>e  that  the  lower  courts  as  they  ti'eat  these  issues  would 
begin  to  draw  the  lines  here  and  say :  "Wait  a  minute.  This  is  really 
not  what  we  meant.'' 

But  I  think  theie  is  no  question  that  the  authorities  could  reason- 
ably read  the  decision  to  ]ieruiit  that  kind  of  search  through  informa- 
tion  Avhich  is  not  particularly  described  in  the  warrant. 

Senator  Bayit.  "\"\Tiat  about  the  doctor-patient  and  lawyer-client  re- 
lationship and  the  confidentiality  there  'I  Are  you  at  all  concerned  about 
where  this  might  lead  as  far  as  that  relationship  is  concerned? 

]\Ir.  Shatttxk.  I  think  so,  Hojx^fully  the  law  still  offers  some  pro- 
tection here.  But  in  practice  it  might  be  that  the  ]iolice  would  now 
begin  to  conduct  searches  pursuant  to  a  wan-ant  of  ]ilaces  that  are 
protected  by  privilege,  like  the  doctor-patient  privilege  or  what  have 
you. 

That  should  not  happen  because  all  of  the  information  that  is  in  the 
files  of  the  doctor  or  the  lawyer  or  what  have  you  is  really  testimonial 
in  nature.  It  is  not  evidentiary.  It  is  testimonial  and  therefore  should 
be  protected  against  anything  except  a  subpena. 

Tliat  is  not  to  say  that  if  there  is  not  evidence  of  the  instrumentality 
of  the  crime  or  some  physical  evidence  in  a  doctor's  office — a  gun  or 
something  of  that  nature — that  it  could  not  be  seized  with  a  search 
warrant. 

I  think  your  bill  would  permit  it  to  be  seized  by  the  use  of  a  search 
warrant. 

But  what  we  are  concerned  about  is  searches  of  privileged  tCvStimony 
or  records  pursuant  to  the  kind  of  authority  that  might  reasonably  be 
I'ead  into  the  Stanford  Daily  decision. 
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Senator  Bayh.  I  have  one  last  question. 

The  really  difficult  area  that  I  perceive  is  this.  I  am  talking  about 
legislative  craftsmanship.  It  is  not  so  much  in  the  area  of  protecting 
those  institutions  or  inclividuals  who  are  involved  in  seeing  that  we 
all  have  our  first  amendment  rights  and  the  freedom  of  the  press, 
hut  hovr  we  deal  with  third  parties  and  individuals  not  relate  to  these 
institutions. 

I  am  talking  particularly  about  those  who  are  related  to  individuals 
who  are  suspects  in  criminal  activity.  Should  we  allow  warrant 
searches  of  these  people  ?  Is  there  a  greater  danger  they  will  destroy 
evidence  ? 

We  are  talking  about  moving  or  altering,  as  the  case  may  be. 

This  still  leaves  a  degree  of  uncertainty. 

Do  you  have  any  other  suggestions  that  you  would  care  to  give  the 
committee  as  to  how  that  definition  could  be  made  more  specific  so 
that  we  could  help  the  court  reach  these  decisions  ? 

We  do  not  want  the  information  destroyed.  It  is  sometimes  difficult 
to  determine  who  is  going  to  destroy  it  and  who  is  not. 

Do  you  have  any  thoughts  on  that  ? 

Mr.  SiiATTucK.' I  know  that  the  Justice  Depailment  in  its  testimony 
before  the  subcommittee  in  the  last  hearing  focused  on  the  question 
of  friends  and  relatives  of  people  who  have  a  close  association  with 
criminal  suspects. 

They  seem  to  suggest  that  persons  of  that  kind  could  be  searched 
pursuant  to  a  warrant  simply  because  they  were  related  to  the  crim- 
inal suspect. 

I  think  that  is  a  real  daniror.  This  is  a  point  wliere  we  should  draw 
a  line  and  say  that  the  courts  really  ought  to  be  making  the  deter- 
mination as  to  whether  or  not  a  person's  relationship  to  a  criminal 
suspect  is  close  enough  to  lead  the  police  to  believe  that  the  evidence 
would  be  destroyed.  It  should  not  be  a  decision  made  by  the  Attorney 
General  or  the  police  or  whoever  wants  to  conduct  the  search. 

However,  that  is  not  entirely  responsive  to  your  question  which  is 
how  to  better  define  the  circumstances  under  which  a  warrant  could 
issue  because  there  is  probable  cause  to  believe  that  destruction  of 
evidence  could  occur. 

Senator  Bath.  Instead  of  asking  you  to  deal  with  that  right  now, 
why  do  you  not  think  about  that.  We  can  communicate  in  the  days 
ahead  about  that. 

That  is  a  sensitive  area.  That  is  the  area  that  the  administration  is 
sensitive  to,  of  course. 

Mr.  SnATTucK.  Tlicre  is  also  the  possibility.  Senator,  of  having  a 
coui-t,  order  to  restrain  ]:)arties  from  desti'oving  evidence  during  the 
pendency  of  a  jiroceeding  to  determine  whether  or  not  the  search  will 
go  forward. 

That  is  a  compromise  position  which  I  think  is  worth  considering. 

The  ]:)olice  can  go  in  to  court  and  simply  restrain  the  third  parties 
from  doing  anything.  Then  they  would  be  subject  to  contempt  of  court 
and  the  sanctions  of  the  court  if  anything  were  to  be  destroyed  during 
the  pendencv  of  the  proceeding. 

I  do  not  know  Avliether  that  is  something  that  tlie  Justice  Depart- 
ment has  thought  about  or  would  support,  but  it  is  certainly  a  pro- 
cedure that  is  worth  considering. 
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Senator  Bayh.  It  is  certainly  worth  considering.  Of  course,  we 
cannot  rest  easy  if  the  evidence  is  destroyed.  I  do  not  know  what  the 
final  answer  is. 

]\lr.  Shattuck.  Some  kind  of  sanction  would  probably  be  necessai-y 
in  some  cases  to  make  sure  that  the  evidence  Avas  not  destroyed  in  total 
disregard  of  any  processes  of  the  court. 

I  think  it  clearly  needs  a  lot  of  thought.  However,  I  would  hate  to 
see  the  approach  that  you  are  taking  here  derailed  as  a  result  of  this 
particular  problem. 

Senator  Bayh.  Senator  Scott  ? 

Senator  Scott.  Thank  you,  Mi\  Chairman. 

Mr.  Shattuck,  let  me  commend  you  on  your  testimonj'.  You  have 
undoubtedly  given  considerable  thought  to  this. 

I  did  pose  some  preliminary  questions  to  you,  of  course.  These  indi- 
cated some  differences  of  opinion,  but  I  think  we  are  in  agreement  on 
many  things. 

I  do  not  believe  that  you  suggest  any  change  in  the  Fourth  Amend- 
ment. It  does  protect  people  with  its  requirement  of  probable  cause  and 
oath  or  affirmation,  particularly  describing,  and  words  of  that  nature. 

You  used  the  phrase  that  sometimes  practice  and  the  law  differ.  Is 
that  your  primary  concern  or  one  of  your  primary  concerns  that  the 
Fourth  Amendment  is  not  reasonably  followed  or  interpreted?  Would 
you  care  to  comment  ? 

Mr.  SmvTTUCK.  Senator,  that  is  certainly  a  fair  assessment  of  one 
of  our  major  areas  of  concern  here.  We  are  not  saying  that  the  Supreme 
Court  has  struck  down  the  Fourth  Amendment,  nor  would  we  be  so 
bold  to  say  that  we  want  to  amend  the  Fourth  Amendment  or  change 
the  Fourth  Amendment. 

The  problem  is  this.  I  think  it  is  very  difficult,  if  you  are  sitting  in 
a  policeman's  chair,  to  know  what  to  do  as  a  result  of  this  decision. 
How  can  j^ou  limit  the  scope  of  the  search  when  you  can  obtain  a  war- 
rant that  could  take  you  virtually  anywhere  into  private  records  of 
innocent  parties  ? 

It  is  really  guidance  for  the  police  which  I  think  they  would  cer- 
tainly welcome,  which  is  what  I  am  talking  about.  It  is  that  rather 
than  an  attack  on  the  Court  or  a  new  assessment  of  the  Fourth 
Amendment. 

Senator  Scott.  I  do  not  know  whether  you  used  the  phrase  or  not, 
but  there  was  a  phrase  used  "piece  of  paper." 

We  are  talking  about  a  court-issued  document,  which  is  issued  pur- 
suant to  the  Constitution.  It  is  really  more  than  just  a  "piece  of  paper." 

I  believe  that  a  search  warrant  is  actually  a  little  more  than  a  "piece 
of  paper." 

But  going  back  f  urtlier  to  the  Fourth  Amendment  and  then  looking 
at  my  colleague's  bill,  S.  3164,  Senator  Bayh  indicates  in  his  bill  that 
where  a  person  can  obtain  a  search  warrant  where  there  is  probable 
cause  to  believe  that  the  evidence  of  a  crime  is  located  upon  the  prem- 
ises in  which  the  person  in  possession  has  a  reasonable  expectation  of 
privacy,  that  the  warrant  should  not  be  issued  unless  there  is  probable 
cause  to  believe  that  the  person  may  be  involved  in  a  crime. 

You  must  believe  that  the  evidence  would  be  destro3'ed.  You  have 
those  two  things. 

If  we  talk  about  the  law  and  practice,  then  would  it  not  be  true 
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that  some  person  who  would  perhaps  maliciously  and  unwarrantedlv 
take  aotion  under  existing  law  might  also  do  the  same  thing  under 
this  bill? 

It  would  appear  to  me  that  this  Avould  be  difficult.  It  would  appear 
to  me  that  it  is  difficult  to  write  a  law  wliere])y  everything  that  we 
might  like  to  be  accomplished  w^ould  be  actually  accomplished. 

Let  us  take  a  person  who  is  trying  to  obtain  the  evidence  regardless 
of  what  the  Constitution  or  laAv  might  say.  Let  us  have  him  take  this 
additional  step  and  swear  to  the  additional  things. 

Mr.  SiTATTrcK.  Senator,  you  are  certainly  right  in  saying  that  the 
law  is  not  a  cure-all  for  the  ills  of  practice.  There  is  no  question 
about  that. 

A^'hen  the  law  has  become  as  broad  as  I  think  it  is  as  a  result  of  the 
Stanford  Daily  decision  where  you  have  search  warrants  authorized 
in  circumstaTices  far  broader  than  they  ever  have  been  before — and  T 
say  "before"  because  I  think  until  the  decision  a  search  warrant  could 
be  used  oidy  when  there  was  a  criminal  suspect  or  when  there  was 
contraband  or  fi-uits  or  instnnnentalities  of  a  crime  or  the  possibility 
of  destruction  of  evidence  wh.icli  are  the  circumstances  that  the  bill 
sets  out — l)ut  now  you  have  the  most  intrusive  form  of  search  author- 
ized in  virtually  any  circumstance. 

The  innocent  target  will  no  longer  get  any  announcement  that  a 
search  is  soino;  to  take  place.  It  is  authorized  in  many  more  circum- 
stances  than  ever  before  because  innocent  people  can  be  the  targets 
of  that  search. 

I  think  the  pi'iictice  is  bound  to  become  abusive.  It  is  just  bound  to 
become  abusive.  This  is  not  to  say  that  the  bill  is  going  to  cure  all  the 
abuses.  But  we  really  have  a  lack  of  direction  here.  I  think,  for  the 
police  and  for  the  district  attorneys  and  for  nil  the  other  people  who 
are  authorized  to  conduct  searches.  They  really  are  not  in  a  position 
anv  longer  to  knoAv  what  woidd  be  intrusive. 

They  are  now^  permitted  to  go  into  virtually  any  innocent  small 
businessman's  place  and  obtain  records  which  might  be  relevant  to  a 
criminal  investigntion  of  someone  else,  totally  unrelated. 

Senator  Scott.  Is  it  not  a  fact  todav  that  n  person  can  go  into  the 
mountains  somewhere  if  they  see  a  little  bit  of  smoke  comin<T  up  from 
an  isolated  place  and  they  can  do  that  without  making  a  title  search 
about  who  owns  the  land? 

Is  it  not  a  f^>ct  tlint  they  mi.iht  have  reason  to  believe  that  there  may 
be  a  dead  body  on  somebody's  property?  They  might  not  know  how 
that  dead  body  got  there. 

Or,  they  might  have  reason  to  believe  there  is  heroin  or  something 
like  this  there. 

Do  they  have  to  find  out  first  that  the  person  who  owns  the  property 
is  involved  in  a  violation  of  law  before  they  could  make  a  search? 

If  there  is  probable  cause  to  believe  that  a  crime  is  being  or  luis  been 
commi''<^od.  then  are  we  not  getti)i.<i  into  a  very  difficult  area  here  ? 

^Tr.  Sftatti-('k.  All  the  examples  you  iust  cited  ore  examnles  of  th*^ 
fniits  nr>(l  inctvnmentnlities  of  crime,  physical  evidence.  The  posses- 
sion of  thf»t  kind  of  evidence  gives  rise  to  the  inference  that  the  person 
in  nos=;os^ion  i'^  involved  in  a  crime. 

Certninlv  the  possession  of  contraband  creates  probable  cause  of 
criminal  involvement. 
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I  think  to  use  a  search  warrant  to  conduct  those  Icinds  of  searches 
■without  prior  notice  would  be  pci-inissible.  It  would  be  permissible 
under  this  bill.  It  would  have  been  permissible  before  the  Statiford 
UaHij  ca^e. 

What  we  are  really  talking  about  is  other  kinds  of  evidence,  particu- 
larly in  the  records  area,  which  is  the  so-called  mere  evidence. 

Some  record  in  your  file  mioht  in  some  way  relate  to  an  invosti<zation 
that  the  police  are  conducting  of  some  entirely  ditt'erent  and  unrelated 
person. 

Senator  Scott.  Again,  I  thank  you  for  your  testimony.  I  think  that 
you  have  been  helpful  to  the  subconnnittee.  I  am  not  unalterably 
opposed  to  the  bill  by  the  chairman  of  the  subcommittee.  Certainly 
there  is  a  problem  involved  here. 

I  want  to  thank  you,  and  I  thank  you.  Mr.  Chairman. 

Senator  Bayh.  Mr.  Shattuck,  we  appreciate  your  testimony  very 
much. 

If  you  have  no  objection,  I  would  like  to  send  to  you  for  response  in 
the  record  pertinent  questions  submitted  by  Senator  Mathias.  He  had 
another  committee  meeting  and  could  not  be  here. 

]Mr.  Shattuck.  T  would  be  i^leased  to  respond  to  those  questions. 

Senator  Bath.  Without  objection,  so  ordered. 

[Material  subsequently  supplied  follows :] 

Questions  Submitted  by  Senator  Mathias 

1.  Some  of  the  proposals  pending  before  the  Congress  would  limit  the  prooo- 
dural  safeguards  governing  third  party  searches  to  non-.«uspeet  newspapers.  This 
approach  necessarily  entails  defining  the  press.  This  leads  to  the  obvious  ques- 
tion:  who  is  the  press?  Is  the  difficulty  in  tlefining  the  "pre.ss"  a  reason  for  not 
limiting  the  scope  of  the  legislation  to  "pre.ss"  only? 

2.  What  type  of  evidence  should  the  special  safeguards  cover?  Should  they 
cover  all  requests  for  information  from  third  parties,  including  contraband  in- 
strumentalities and  fruits  of  crimes?  Or  .should  tliey  only  apply  to  documentary 
evidence,  such  as  diaries?  Is  it  practical  to  limit  the  coverage  to  say  documentary 
evidence  or  can  such  a  standard  be  circumvented  too  easily? 

3.  Most  of  the  proiwsals  before  the  Congress  provide  that  the  special  safe- 
guards would  not  apply  if  probable  cause  exists  that  (1)  the  person  is  implicated 
in  criminal  activity  or  (2)  the  evidence  sought  is  likely  to  be  destroyed  or  re- 
moved from  the  issuing  court's  jurisdiction.  Given  tlie  important  privacy  inter- 
ests implicated  in  third  party  searches,  I  am  not  siire  that  the  probable  or 
rea.sonalile  cau.se  standard  found  in  these  bills  is  .sufficient  to  adequately  protect 
our  fundamental  rights.  Therefore,  would  you  please  comment  on  whether  the 
standard  for  determining  if  the  evidence  would  be  destroyed  should  be  in':*rease<l 
to  clear  and  convincing  evidence  or  clear  indication  (Sclii)ierhcr  v.  Califorula) . 
Or  reference  might  be  made  to  the  former  rule  41  of  the  Federal  Criminal  Rules 
that  required  affidavits  regarding  nighttime  searches  provide  "positive  grounds" 
for  finding  that  concealment  will  occur  if  a  subpena  is  u.sed. 

In  the  alternative,  do  you  think  a  heiglitened  standard  should  be  used  in  cases 
where  a  confidential  relationship  exists  such  as  doctor-patient ;  wife-husband ; 
priest-penitent ;  and  ahso  in  press  searches? 

4.  I  am  also  concerned  aliout  the  types  of  information  wliich  would  support  a 
finding  that  probable  cause  exists  that  the  evidence  will  lie  destroyed  or  con- 
cealed if  the  subpena  is  not  used.  I  am  concerned  that  such  a  finding  may  be 
made  by  a  magistrate  based  on  information  provided  by  an  unrelial^le  informant. 
Mr.  Shattuck.  one  of  the  bills  you  mentioned,  II. II.  13113.  requires  that  such  a 
finding  must  be  based  on  recorded  non-hearsay  evidence.  You  mention  that  this 
is  preferable  to  the  prol)abIe  cause  standard  contained  in  S.  3104  (Sen.  Bayh's 
bill).  I  am  somewhat  concerned  over  such  a  non-hearsay  standard  since  tlie  rules 
of  hearsay  vary  from  state  to  state  and  the  degree  of  protection  would  therefore 
not  be  uniform.  I  have  been  considering  an  approach  which  would  require  that 
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such  a  finding  be  based  on  personal  knowledge  of  the  applicant  or  some  other 
party,  such  as  an  investigating  officer.  Could  you  comment  on  this  please? 

5.  One  of  the  key  issues  in  framing  an  appropriate  legislative  response  to 
Stanford  Daily  is  insuring  that  the  bill  has  adequate  penalty  provisions  to  deter 
violations.  As  you  know,  this  is  a  diflicult  issue.  It  is  clear  that  unless  the  pro- 
posal specifically  excludes  common  law  defenses  such  as  good  faith,  prosecutorial 
and  judicial  immunities,  they  will  be  read  into  it.  A  failure  to  limit  or  abrogate 
these  defenses  in  this  context  would  severely  undermine  the  deterrent  effect  of 
the  bill.  This  is  especially  true  with  regard  to  the  good  faith  defense  since  an 
officer  who  obtains  a  warrant  can  always  claim  that  he  acted  in  good  faith. 

How  would  you  advise  us  to  deal  with  this  problem?  "Would  you  urge  us  to 
abrogate  some  or  ail  of  these  defenses?  Do  you  believe  that  we  should  consider 
a  liquidated  damage  provision  in  a  sum  certain  in  every  case  coupled  with  an 
attorneys  fees  provision? 

Or,  as  we  provided  for  in  S.  35,  should  we  retain  the  individual  immunities 
and  defenses,  but  make  the  employing  entity  liable  for  the  violations  and  not 
pass  the  individual  defenses  through  to  the  entity? 

G.  Almost  all  of  the  bills  in  the  Congress  require  an  adverserial  hearing  in  all 
third  party  cases  where  search  warrants  are  sought.  For  the  most  part,  they  do 
not  deal  with  other  forms  of  legal  process,  such  as  subpoenas.  However,  as  you 
are  well  aware,  subpoenas  are  often  issued  by  clerks  of  the  court  without  any 
judicial  review.  These  subpoenas  may  be  issued  with  little  notice  to  the  party 
and  without  regard  to  the  convenience  of  the  party  subpoenaed.  Given  these 
factors  and  the  important  privacy  considerations  involved  should  not  an  ad- 
verserial hearing  also  apply  to  these  subpoenas  before  compulsory  process  is 
issued.  Could  you  please  comment  on  such  a  procedure? 

7.  I  would  like  to  ask  you  about  the  type  of  adverserial  hearing  that  must  be* 
held  before  the  legal  process  is  issued.  Shouldn't  the  bill  provide  that  the  hearing 
must  take  place  only  after  adequate  notice  is  given  to  the  party?  I  tliink  that 
such  a  provision  is  crucial  to  allow  the  party  to  prepare  his  response  and  confer 
with  counsel.  Should  the  bill  provide  for  a  right  to  counsel  at  these  adverserial' 
hearings?  Shouldn't  it  provide  that  the  subject  can  raise  all  lawful  objections  to 
the  subpoena  or  search  warrant  at  the  hearing,  including  the  existence  of  a 
confidential  relationship? 

8.  One  issue  that  needs  to  be  touched  on  concerns  the  particularity  clause  of  the 
Fourth  Amendment.  I  wondered  whether  the  legislation  should  include  the  types 
of  finding  that  must  be  made  with  particularity?  This  would  include  not  only 
the  items  to  be  seized  but  the  places  to  be  searched.  Please  comment. 

Response  of  John  H.  F.  Shattuck  to  Questions  Posed  by 
Senator  Mathias  on  S.  3162  and  S.  3164 

Response  to  Question  1 

The  difficulty  in  defining  the  "press"  was  one  of  the  major  roadblocks  to  the 
enactment  of  a  federal  "shield"  law  in  the  wake  of  the  Supreme  Court's  decision 
in  Branzburff  v.  Hayes,  408  U.S.  665  (1972).  Some  suggested  definitions  would 
limit  the  "press"  to  full-time  employees  of  "bona-fide  news  organizations,"  or 
salaried  employees,  or  other  arbitrary  labels.  Many  people  argued  that  part- 
time  journalists,  freelancers,  researchers  and  scholars  required  protection  equal 
to  that  accorded  corresrondents  of  major  newspapers,  and  in  fact  were  in  greater 
need  of  protection  since  they  lacked  the  legal  resources  to  contest  subpoenas. 

The  difl5culty  in  satisfactorily  defining  the  "press"  is  one  reason  for  not 
limiting  the  scope  of  the  search  procedure  legislation  to  "press"  only,  since  the 
inevitable  debate  over  the  definitional  issue  would  delay  enactment  of  protections 
that  are  immediately  needed  to  counter  the  Stanford  Doily  decision. 

Other  factors  dictate  against  limiting  the  legislation  to  the  "press"  as  well. 
The  problem  posed  by  third-party  searches  is  the  massive  instrusion  into  personal 
privacy  engendered  by  the  search  for  "mere  evidence"  in  the  hands  of  innocent 
individtials.  Tbe  potential  disruption  to  the  news  media  cited  by  .Justice  Stewart 
in  his  Stanford  Daily  dissent  is  also  present  with  respect  to  all  forms  of  businass 
and  professional  activity,  as  Justice  Stevens  noted  in  his  separate  dissent.  The 
Supreme  Court's  authorization  of  third-party  searches  of  innocent  private  citizens 
tlireatens  First  Amendment  rights  of  Association,  since  private  correspondence 
and  memoranda  may  be  exposed  to  official  scrutiny.  The  news  media  is  rightly 
concerned  about  the  drying  up  of  sources  who  are  unsure  of  the  confidentiality  of 
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their  information ;  similar  fears  may  discourage  robust  organizational  activity 
protected  by  the  First  Amendment. 

Response  to  Question  2 

The  subpoena-first  rule  should  apply  to  all  types  of  evidence  when  there  is  no 
probable  cause  that  the  individual  is  involved  in  criminal  activity.  Possession 
of  contraband  or  the  fruits  or  instrumentalities  of  crime  provides  such  pr(rt)able 
cause  and  could  be  subject  to  search. 

Although  papers  and  records  are  protected  by  the  First  as  well  as  the  Fourth 
Amendment,  the  safeguards  should  not  be  limited  to  documentary  evidence.  It  is 
true  that  the  Framers  of  the  Fourth  Amendment  may  never  have  intended  for 
private  papers  to  be  among  the  "things"  that  could  be  seized  with  a  warrant,  since 
papers  are  uniquely  testimonial  in  nature,  and  involve  the  Fifth  Amendment  right 
against  self-incrimination  and  First  Amendment  rights  of  association  and  belief, 
in  addition  to  Fourth  Amendment  interests. 

While  other  types  of  physical  evidence  may  not  have  similar  constitutional 
importance,  the  potential  intrusiveness  of  searches  for  non-documentary  physical 
evidence  is  massive.  Many  non-documentary  items  may  be  helpful  to  a  police 
investigation,  so  that  limitation  of  safeguards  to  documentary  evidence  would 
leave  innocent  citizens  vulnerable  to  search  for  such  items. 

Response  to  Question  S 

There  is  a  strong  argument  for  setting  a  different,  higher  standard  for  the 
issuance  of  a  search  warrant  based  on  suspicion  that  the  evidence  would  be  de- 
stroyed or  removed  from  the  issuing  court's  jurisdiction  that  the  standard  for  issu- 
ance base  on  suspicion  of  implication  in  criminal  activity.  If  a  person  is  involved 
in  criminal  activity,  that  person  ceases  to  be  a  third  party  in  the  criminal  investi- 
gation of  another  and  becomes  a  criminal  suspect  him/herself,  and  the  standard 
for  issuance  of  a  search  warrant  should  be  the  same  probable  cause  standard 
required  to  search  all  criminal  suspects.  The  determination  that  the  evidence 
sought  will  be  destroyed  or  removed  from  the  issuing  court's  jurisdiction,  how- 
ever, involves  different  factors,  since  the  investigation  would  be  directed  at  a 
person  not  suspected  of  crime  and  since  such  destruction  or  removal  may  well  be 
inadvertent  rather  than  culpable. 

The  suggestion  to  raise  the  standard  for  determination  if  the  evidence  would 
be  destroyed  or  removed  from  the  issuing  court's  jurisdiction  (or  concealed  or 
altered,  as  stated  in  various  bills)  is  well  taken. 

Perhaps  an  analogy  would  be  helpful  here.  In  the  libel  area,  the  Supreme  Court 
clarified  and  increased  the  standard  for  determining  "actual  malice"  relating  to 
false  publication  concerning  public  officials.  Thp  "reckless  disregard"  for  truth 
standard  of  Nev  York  Times  Co.  v.  Rnllivan,  376  U.S.  2.54  (1964),  was  equated 
in  St.  Amant  v.  Thompson,  390  U.S.  727.  731  (1968),  with  subjective  awareness  of 
probable  falsity:  "There  must  be  sufficient  evidence  to  permit  the  conclusion 
that  the  defendant  in  faet  entertained  serious  doubts  as  to  the  truth  of  his  pub- 
lication." (italics  added).  The  concern  for  First  Amendment  rights  and  robust 
debate  was  deemed  justification  for  the  higher  standard  for  reckless  disregard, 
concern  for  the  privacy  and  First  Amendment  associational  rights  of  third  par- 
ties justifies  a  higher  standard  for  determination  of  the  destruction  of  evidence. 

The  problem  of  third-party  searches  in  cases  where  a  confidential  relationship 
exists  is  particularly  acute.  The  evidence  held  by  a  doctor,  lawyer,  or  minister 
concerning  a  patient,  client,  or  church  member  is  likelv  to  be  testimonial  in 
nature,  protected  by  the  Fifth  and  First  Amendment.  The  ACLU,  however,  pre- 
fers a  strict  uniform  standard  applicable  to  all  citizens  and  all  "mere  evidence." 
Higher  standards  for  certain  professions  may  create  equal  protection  problems, 
and  would  certainly  create  definitional  problems. 

Response  to  Question  ^ 

In  recommending  the  recorded  non-hersay  safeguard  of  H.R.  13113.  I  intended 
to  emphasize  that  the  evidence  necessary  to  support  a  finding  of  probable  cause 
for  the  destruction,  concealment,  or  alteration  of  evidence  should  be  reliable  and 
not  based  on  imsubstantiated  rumor,  which  the  hearsay  rules  are  designed  to  pre- 
vent. The  approach  you  are  considering,  the  requirement  that  the  findins  be  based 
on  the  personal  knowledge  of  the  applicant,  would  probably  be  preferable,  since 
It  would  establish  a  uniform  approach  independent  of  varving  state  hearsay  rules 
The  person  whose  personal  knowledge  would  support  the  finding  should  be  lim- 
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ited  to  the  search  warrant  applicant,  who  would  presumably  be  the  investigating 
officer,  and  the  limitation  should  be  clearly  specified. 

Response  to  Question  5 

We  believe  that  the  good  faith  defense  is  a  reasonable  accommodation  between 
the  ueeu  to  noid  government  officials  accountable  for  their  actions  and  the  desire 
to  foster  good  faith,  vigorous  performance  of  duty.  Accordingly,  the  ACLU  has 
never  opposed  the  availability  of  the  defense  to  individuals.  We  do,  however, 
oppose  any  extension  of  the  defense  to  the  government.  iSince  the  good  faith 
defense  was  developed  to  ensure  that  individual  employees  would  not  be  deterred 
from  the  vigorous  performance  of  their  duties  and  responsibilities,  the  rationale 
for  the  defense  does  not  exist  when  the  government  itself  is  the  defendant.  We 
therefore  favor  the  approach  taken  in  S.  85,  i.e.  joint  liability  on  the  part  of  both 
the  governmental  entity  and  the  individual  employee,  with  the  good  faith  defense 
available  to  the  latter  but  not  the  former. 

Joint  liability  means  that  the  federal,  state,  or  local  police  force  will  be  respon- 
sible for  wrongful  acts  by  their  employees,  and  the  individual  officer  will  also 
bear  responsibiUty  for  his  actions,  subject  to  the  good  faith  defense.  The  threat  of 
individual  liability,  even  with  the  good  faith  and  other  defenses,  will  still  deter 
official  misconduct.  The  stigma  of  being  sued  and  the  disruption  of  personal  and 
professional  activity  during  the  pendency  of  a  lawsuit  force  officials  to  coutem- 
piate  seriously  their  actions  despite  little  risk  of  a  money  damage  award.  Joint 
liability  provides  the  plaintiff  with  a  huancially  responsible  defendant  in  the 
lonn  ui  the  government,  since  individual  officers  are  often  judgment-proof. 

The  ACLU  is  in  favor  of  a  liquidated  damages  provision,  such  as  is  contained 
in  the  wiretapping  proscriptions  of  Title  III  of  the  Omnibus  Crime  Control  and 
iSiite  iStieets  xict  of  1966  (ib  L.S.C.  §  2520 (:^)  (a) ).  We  also  favor  a  provision  for 
awards  of  attorneys  fees  to  prevailing  plaintiffs. 

Response  to  Question  6 

The  subpoena  process,  like  the  search  warrant  process,  is  subject  to  abuse  and 
should  be  closely  safeguarded.  11. K.  13227,  introduced  by  Kep.  Don  Edwards  (D.- 
Cal.),  specirically  provides  that  '"the  target  of  the  subpoena  shall  have  the  oppor- 
tunity to  contest  in  a  prior  adversary  hearing."  This  Committee  should  consider 
inciudiug  a  similar  provision  to  the  feeuate  bills. 

Response  to  Question  7 

The  adversarial  hearing  to  contest  the  subpoena  must  of  course  provide  ade- 
quate notice  and  the  opportunity  to  consult  with  counsel.  Although  the  adver- 
.sariul  neariug  prior  to  tue  issuance  of  a  subpoena  would  not  be  a  '•critical  stage"' 
in  a  Ciimiual  proceeding  requiring  the  assistance  of  counsel  under  Coleman  \\ 
Alalumd,  399  U.S.  1  (1970),  the  ACLU  in  principle  .supports  a  rigbt  to  counsel 
for  all  individuals  who  may  be  subject  to  search  or  subpoena.  The  target  of  tlie 
subpoena  .should  have  the  opportunity  to  contest  its  issuance  "on  First  Amend- 
ment, Fourth  Aniendineiit,  or  other  grounds."  Similar  inclusion  of  the  Fifth 
Amendment  and  the  existence  of  a  privileged  relationship  as  other  grounds  would 
be  a  bi'lpiul  claiitication.  The  inclusion  of  specitic  grounds  for  objection  is  im- 
portant to  emphasize  that  the  subpoena-first  rule  is  no  panacea  to  law  enforce- 
ment intrusion,  but  is  rather  a  favorable  alternative  to  third-party  search  war- 
luiits.  Subpoenas  may  infringe  on  First  Amendment  associational  rights,  the 
Fiftb  Auifiidmeiit  privilege  against  self-incrimination,  and  on  confidential  rela- 
tionships, all  of  which  are  valid  grounds  for  objection  to  their  issuance. 

^Senator  Bayh.  Our  next  witness  is  Mr.  Anthon}^  Day,  chairman  of 
the  Freedom  of  Information  Committee  of  the  American  Society  of 
Newspaper  E(litor.s,  and  editorial  pa,ii:es  editor  from  tiie  Los  Angeles 
Times.  He  is  accompanied  by  Mr.  Kichard  M.  Schmidt,  Jr.,  of  AA'ash- 
ington,  D.C. 

We  also  have  Mr.  Jack  Landau.  Reporters  Committee  for  Freedom 
of  the  Press:  and  Mr.  Jerry  W.  Friedheim,  American  Newspaper  Pub- 
lishers Association. 

Mr,  Day,  why  don't  you  begin  ? 

Please  proceed  in  any  way  you  desire. 
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TESTIMONY  OF  ANTHONY  DAY,  CHAIRMAN,  FREEDOM  OF  INFOR- 
MATION  COMMITTEE,  AMERICAN  SOCIETY  OF  NEWSPAPER  EDI- 
TORS, AND  EDITORIAL  PAGES  EDITOR,  LOS  ANGELES  TIMES,  AC- 
COMPANIED BY  RICHARD  M.  SCHMIDT,  JR.,  WASHINGTON,  D.C., 
COUNSEL 

Mr.  Day.  Tliank  you  very  much,  Senator.  Thunk  you  for  giving 
me  this  opportunity  to  testify  on  the  consequences  of  the  Supreme 
Court's  recent  decision  in  the  case  of  Zurcher  v.  Stanford  Dally. 

I  am  testifying  as  chairman  of  the  Freedom  of  Information  Com- 
mittee of  the  American  Society  of  Newspaper  P2ditors.  1  am  testifying 
for  the  American  Society  of  Newspaper  Editors  as  a  whole. 

Tlie  members  of  the  Freedom  of  Information  Committee  are:  James 
Aliearn,  The  Record,  Hackensack,  N.J.;  Charles  W.  Bailey,  Min- 
neapolis Tribune,  Minnesota;  Robert  Bentley,  The  El  Paso  Times, 
Texas;  Norman  A.  Cherniss,  Riverside  Press-Enterprise,  California; 
James  D.  Ewing,  Keene  Sentinel,  New  Hampshire;  Meg  Greenfield, 
The  Washington  Post ;  N.  S.  Hayden,  Statesman  Journal  Newspapers, 
Salem,  Oreg. ;  Robert  L.  Healy,  The  Boston  Globe;  Joseph  J.  Mc- 
Govern,  Orlando  Sentinel  Star,  Florida;  Jolm  INIcMullan,  Miami 
Herald;  A.  M.  Rosenthal,  The  New  York  Times;  David  Stolberg, 
Scripps-Howard  Newspapers,  Cincinnati,  Ohio;  and  myself. 

The  officers  of  the  American  Society  of  Newspaper  Editors  are : 
John  Hughes,  The  Christian  Science  Monitor,  president ;  William  H. 
Hornby,  The  Denver  Post,  vice  president;  Thomas  Winship,  The 
lV:)Ston  Globe,  secretary;  and  Robeii  P.  Clark,  Courier-Journal  and 
Louisville  Times,  treasurer. 

I  am  accompanied  by  the  general  counsel  of  the  American  Society 
of  Newspaper  Editors,  Richard  M.  Schmidt,  Jr. 

I  should  explain  that  I  am  not  here  in  my  capacity  as  editor  of 
the  editorial  pages  of  the  Los  Angeles  Times;  we  confine  our  lobbying 
to  the  editorial  pages.  I  should  tell  you,  however,  that  the  Los  Angeles 
Times'  editorial  pages  have  taken  a  strong  stand  on  the  Stanford 
Daily  decision;  I  am  appending  to  my  testimony  copies  of  two  edi- 
torials on  the  subject,  ''The  Knock  on  Freedom's  Door""  and  "A 
Different  Land." 

Senator  Bayh.  Without  objection,  this  material  will  be  inserted  into 
the  record. 

Mr.  Day.  I  should  also  like  to  submit  testimony  given  to  the  Chicago 
City  Council  by  my  predecessor  as  chairman  of  the  Freedom  of  Infor- 
mation Committee,  Clayton  Kirkpatrick,  editor  of  the  Chicago 
Tribune. 

Senator  Bayh.  Witliout  objection,  this  additional  material  will  be 
inserted  into  the  record. 

Mr.  Day.  I  think  his  views  are  especially  well  put:  he  is  only  one 
of  nuiny  editois  across  the  land  \<\\o  in  editorials  or  testimony  or  by 
more  informal  means  have  expressed  concern  about  the  Stanford 
Daily  decision  and  supported  ways  to  protect  themselves  against  it. 

1  would  alK)  like  to  give  you,  if  1  could,  the  statement  of  the 
Governor  of  Illinois  to  the  Illinois  Legislature  on  this  subject. 

Senator  Bayh.  Without  objection,  this  material  will  be  inserted 
into  the  record. 

Mr.  Day.  We  believe  : 
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One,  tliat  the  Stanford  Daily  decision  is  a  serious  threat  to  the  free- 
dom of  the  press. 

Two.  that  the  decision  is  a  very  serious  threat  to  the  right  of  citizens 
generally  to  be  secure  against  unannounced  police  searches. 

Three,  that  to  both  these  threats  legislative  remedies  were  invited 
by  the  Court  and  sliould  be  enacted. 

The  American  press  has  often,  though  not  always,  been  reluctant 
to  ask  for  legislation  affecting  the  press.  Many  of  us  believe  that  the 
first  amendment  gives  us  all  the  protection  we  need. 

The  problem  here  is  that  the  Supreme  Court  majority  has  not  read 
the  first  amendment  as  we  read  it.  In  the  Stanford  Daily  case,  Justice 
B3^ron  R.  White  invited  legislative  action  when  he  said : 

Of  course,  the  Fourth  Amendment  does  not  prevent  or  advise  against  legisla- 
tive or  executive  efforts  to  establish  constitutional  protections  against  possible 
abuses  of  search  warrant  procedure  *  *  * 

Therefore,  though  many  of  us  believe  that  the  fourth  and  the  first 
amendments  provide  constitutional  protection  against  the  kinds  of 
search  warrants  authorized  by  the  Stanford  Daily  decision  against 
citizens  generally  and  the  press  in  particular,  and  though  we  hope  the 
Supreme  Court  will  some  day  return  to  the  interpretation  we  believe 
the  framers  of  the  Constitution  intended,  we  are  nevertheless  pre- 
sented with  the  practical  problems  of  the  state  of  the  law  as  inter- 
preted by  the  Supreme  Court.  So  we  are  here  asking  for  legislation. 

Yv^hat  kind  of  legislation  ? 

I  think  most  of  us  would  prefer  the  broadest  kind  of  legislation, 
which  would  protect  not  the  press  only,  but  all  other  citizens.  As 
Justice  Stevens  said  in  his  dissent : 

Countless  law-abiding  citizens — doctors,  lawyers,  merchants,  customers,  by- 
standers— may  have  documents  in  their  possession  that  relate  to  the  ongoing 
criminal  investigation.  The  consequences  of  subjecting  this  large  category  of 
persons  to  unannounced  police  searches  are  extremely  serious.  The  ex  parte 
warrant  procedure  enables  the  prosecutor  to  obtain  access  to  privileged  documents 
that  could  not  be  examined  if  advance  notice  gave  the  custodian  an  opportunity 
to  object. 

The  problem  here,  as  Justice  Stevens  pointed  out,  is  obviously  the 
relationship  of  the  Stanford  Daily  decision  to  the  Supreme  Court  1967 
decision  in  Warden  v.  Hayden,  of  which  Justice  Abe  Fortas  propheti- 
cally said : 

I  fear  that  in  gratuitously  striking  down  the  "mere  evidence"  rule  *  *  * 
acknowledged  as  essential  to  enforce  the  fourth  amendment's  prohibition  against 
general  searches,  the  court  today  needlessly  destroys,  root  and  branch,  a  basic 
part  of  liberty's  heritage. 

]My  own  newspaper,  the  Los  Angeles  Times,  and  many  other  news- 
papers, in  light  of  this  reading  by  Stevens  and  others,  intend  to  press 
for  broad  legislation  undoing  as  much  as  possible  the  effect  of  the 
Stanford  Daily  decision  on  the  general  rights  of  citizens  under  the 
fourth  amendment. 

But  that  decision  has  a  special  effect  on  the  press.  As  Justice  Potter 
Stewart  said  in  his  dissent :  "It  seems  to  me  self-evident  that  police 
searrhos  of  newspaper  ofTices  burden  the  freedom  of  the  press." 

He  thought  the  word  "rummage"  was  fairly  accurate.  He  also  used 
the  word  "ransack." 

As  he  pointed  out,  and  I  certainly  agree,  the  most  serious  burden  on 
the  press  is : 
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The  possibility  of  disclosure  of  information  received  from  confidential  sources, 
or  of  the  identity  of  sources  themselves  *  *  *  and  it  cannot  be  denied  that  confiden- 
tial information  may  be  exposed  to  the  eyes  of  police  officers  who  execute  a  search 
warrant  by  rummaging  through  the  files,  cabinets,  desks,  and  wastebaskets  of  a 
newsroom. 

I  know  of  no  one  in  the  press  who  disagrees  with  Justice  Ste^yart*s 
assessment  of  the  conditions  of  life  after  the  Stanfard  Dally  decision. 
There  is  some  disagreement  on  the  seriousness  of  it,  but  that  the  prob- 
lem exists,  there  is  general  agreement. 

Many  editors  read  the  first  amendment  as  Justice  Stewart  does :  that 
it  gives  the  press  a  specially  protected  standing  in  the  Constitution. 
Other  editors  are  more  inclined  toward  the  view  currently  expressed 
by  Chief  Justice  Warren  Burger— that  the  press  has  few  special  rights 
not  generally  extended  to  the  people. 

Editors  of  both  beliefs,  however,  are  willing  to  support  legislation 
givino;  the  press  special  protection  against  search  warrants.  This  kind 
of  legislative  shield  could  either  be  part  of  more  general  legislation  on 
the  fourth  amendment,  or  could  stand  on  its  own. 

Senator  Bayh's  approach,  which  is  to  amend  the  Civil  Eights  Act, 
seems  the  appropriate  vehicle  to  us.  We  suggest  inclusion  in  that  act  of 
a  section  reading  more  or  less  as  follows : 

It  shall  be  unlawful  for  any  person  acting  under  the  color  of  law,  without  prior 
adversary  court  proceeding,  to  search  any  place  or  seize  any  things  in  the  posses- 
sion, custody,  or  control  of  any  person  engaged  in  the  gathering  or  dissemination 
of  news  or  tlie  print  or  broadcast  media  unless  such  search  procedure  is  conducted 
pursuant  to  a  warrant  issued  by  a  court  upon  probable  cause  that  such  person  has 
committed  or  is  committing  a  criminal  offense. 

Senator  Scott.  Let  me  interpose  a  question  at  this  point.  One  of  our 
local  papers — I  don't  know  which  one  it  was  and  it  may  have  been  a 
columnist — suggested  that  under  the  first  amendment  it  starts,  of 
course,  "Congress  shall  make  no  law."  It  does  not  get  into  the  phrase, 
"abridging  the  freedom  of  the  press." 

The  columnist  expressed  concern  that  once  Congress  started  enacting 
laws  with  regard  to  the  freedom  of  the  press  that  perhaps  they  could 
grant  something  that  would  be  pleasant  to  the  press,  but  they  could 
grant  something  that  could  be  unpleasant  to  the  press. 

Perhaps  it  is  a  field  that  Congress  should  not  get  into.  You  referred 
to  this  and  it  brought  that  to  my  mind. 

Are  you  concerned  at  all  about  Congress  invading  the  constitutional 
provision  and  enacting  laws  with  regard  to  the  press  ? 

I  am  not  just  talking  about  the  press  being  the  broad  group. 

Mr.  Day.  I  understand  that.  That,  of  course,  is  a  subject  of  intense 
interest  and  controversy  in  our  business.  There  are  those  of  us  who 
believe  with  the  Justice  Black  that  when  the  Constitution  saj'S  "Con- 
gress will  make  no  law"  that  it  means  exactly  that,  "no  law." 

The  problem  that  we  face  here  is  that  we  have  a  situation  in  which 
there  are,  in  fact,  all  sorts  of  laws  affecting  the  press.  I  may  believe,  as 
I  do,  that  we  would  be  much  better  off  if  we  never  went  Congress. 
However,  that  is  in  the  theoretical  world. 

In  the  actual  world,  we  have  situations  in  wliich  the  Supreme  Court 
does  not  read  the  Constitution  as  we  do. 

So,  what  we  are  really  doing  here — or  at  least  many  of  us  are  saying 
this — is  that  we  believe  that  none  of  tliis  is  the  business  of  Congress,  but 
the  Supreme  Court  has  indicated  otherwise,  so  as  a  practical  matter  we 
will  venture  into  this  area. 
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Senator  Scott.  I  did  not  want  to  unduly  impose  on  your  testimony, 
so  go  right  ahead. 

Mr.  Day.  No,  that  is  a  very  important  question.  It  is  a  much  debated 
point  in  our  business. 

My  personal  belief  is  this :  General  legislation  on  search  warrants  is 
J) referable;  but,  if  necessary,  I  would  support  special  legislation  affect- 
ing only  the  press,  and  I  believe  most  editors  would  support  such 
legislation. 

I  am  not  a  constitutional  lawyer,  but  our  counsel,  ]Mr.  Sclimidt.  tells 
us  there  is  ample  precedent  for  asserting  that  Congress  has  the  power 
to  write  legislation  covering  not  only  the  Federal  system  but  also  the 
States  as  well.  This  is  the  course  we  prefer.  It  is  the  States  and  not  the 
Federal  Government  from  which  we  expect  most  of  our  problems. 

At  this  point  it  is  appropriate  to  ask  how  serious  the  problem  is,  after 
all.  It  has  been  argued  that  newspapers  are  taking  alann  unduly,  that 
newspapers  are  again  hollering  "wolf,  wolf."  It  is  argued  that  most  of 
these  problems  about  evidence  can  be  worked  out  informally  between 
newspapers  and  the  police.  It  has  been  argued  that  as  a  practical  mat- 
ter the  police  will  not  risk  raising  the  hackles  of  newspapers  by  rou- 
tinely getting  search  warrants  for  evidence  that  police  think  news- 
papers may  have.  And  it  has  been  argued  that  guidelines  issued  by 
responsible  law  enforcement  authorities,  like  the  guidelines  discussed 
by  the  Attorney  General  of  the  United  States,  will  prevent  gross  abuses 
of  tlie  search  warrant  against  newspapers. 

We  very  much  appreciate  the  concern  of  the  Attorney  General — ^but 
we  may  not  always  be  so  fortunate  to  have  such  a  concerned  Attorney 
General. 

And  we,  too,  all  remember  that  in  the  fable,  in  the  end,  there  really 
was  a  wolf. 

I  have  talked  with  police  officials.  They  understand  our  concerns, 
but  they  make  no  bones  about  the  fact  that  they  consider  the  Stanford 
Daily  clecision  an  important  new  certified  tool  for  the  prosecution. 
They  make  no  bones  about  the  fact  that  they  will  use  it  if  necessary 
or  if  useful. 

Newspaper  executives  all  over  the  country  are  consulting  their  law- 
yers about  preventive  action.  Newspapers  are  advising  reporters  to 
keep  as  little  confidential  material  in  their  desks  as  possible.  News- 
paper editors,  I  am  sorry  to  say,  are  talking  with  their  lawyers  about 
ways  to  keep  the  most  sensitive  materials  from  the  eyes  of  policemen 
armed  with  warrants. 

You  should  know  that  at  a  recent  meeting  on  the  Stanford  Daily 
case,  Abo  Rosenthal,  executive  editor  of  the  New  York  Times  and  a 
member  of  the  Freedom  of  Information  Committee  of  the  American 
Society  of  Newspaper  Editors,  remarked  quite  seriously  that  the  situ- 
ation reminded  him  of  his  days  as  the  New  York  Times'  correspondent 
in  "Warsaw  in  the  1950's :  Ho  had  to  hide  his  notes,  hide  the  names  of  his 
contacts,  and  hide  all  mipublishcd  material. 

As  a  practical  matter,  though,  I  do  not  think  that  it  is  the  main  of- 
fices of  the  large  metropolitan  papers  like  the  Los  Angeles  Times  or 
the  New  York  Times  that  w^U  bo  the  most  vulnerable.  Eather,  the  un- 
announced visit  of  the  policeman  with  the  warrant  is  more  likely  to 
fall  upon  a  television  station  in  Providence,  R.I.,  or  the  Associated 
Press  bureau  in  Helena,  Mont.,  or  the  Berkeley  Barb  in  Berkeley, 
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Calif.,  or  in  fact  the  student  newspaper  at  Stanford  University — all 
of  which,  as  yon  know,  have  been  snbiect  to  search  warrnnts. 

Law  enforcement  in  the  cities  and  towns  all  across  the  United  States 
is  not  always  the  measured,  reasonable,  scrujiulous  procedure  Justice 
White  in  his  opinion  seemed  to  imajriue.  It  is  a  roujjh  and  ready  proc- 
ess, in  which  the  police,  understandably  enoufjh,  use  whatever  tools 
they  have  at  hand,  to  oret  evidence  they  think  or  suppose  may  exist. 

justice  White  said  that  the  discretion  of  a  "neutral"  mairistrate 
would  provide  protection  enoup-h  ao:ainst  the  danfrer  of  openinpr  news- 
paper files  to  a  general  search  by  police,  but  in  fact  that  is  just  what 
the  police  did  at  Stanford :  Having  been  told  the  unpublished  photo- 
/n^raphs  they  were  lookino;  for  weT-e  not  there,  the  police,  armed  with 
that  warrant,  did  rifle  throu.^rh  desks,  filino-  cabinets,  correspondence 
and  notes  in  a  futile  attempt  to  find  them. 

INIuch  has  been  made  of  the  effect  of  the  Stanford  Daily  decision  on 
police  power  durintr  the  press  investigation  of  Watern-n^e.  That  point 
is  well  taken;  how  many  "neutral"  majristrates  would  have  turned 
down  a  search  warrant  for  newspapers  demanded  by  the  Nixon  Justice 
Department? 

Waterfrates  fortunately  are  rare.  Newspaper  investi<rations  of  local 
corruption  are  commonplace.  Newspaper  accounts  and  photo^aphs 
of  demonstrations,  picket  lines,  public  disorders,  crimes,  are  common- 
place. Newspapers  are  one  of  the  accepted  means,  and  one  of  the  most 
effective,  by  which  citizens,  on  promise  of  confidentiality,  uncover 
public  and  private  wrongdoing. 

The  Stanford  Daily  decision  threatens  to  rip  that  web  of  relation- 
ships between  newspapers  and  their  confidential  informants,  between 
newspapers  and  the  life  of  their  communities,  between  newspapers 
and  those  fjeneral  freedoms  of  which  we  j)artake  and  which  we  seek 
to  protect. 

We  do  think  the  threat  is  a  serious  one. 

We  do  think  protective  le<>:islation  is  necessar^'^;  we  shall  support 
it.  This  cause  unties  small  newspapers  and  large  newspapers,  news- 
papers in  the  leading  metropolitan  areas  and  in  the  small  towns, 
newspapers  of  every  political  persuasion. 

We  thank  you  for  giving  us  this  opportunity  to  testify  and  respect- 
fully urge  you  to  take  our  opinions  seriously.  They  are  seriously 
intended. 

Senator  Battt.  Thank  you.  Mr.  Day. 

FThe  newspaper  articles  and  statements  submitted  by  Mr.  Day 
follow :] 

[From  the  Los  Angeles  Times,  June  2,  1978] 
The  Knock  on  Freedom's  Door 

Over  the  strong  protests  of  three  dissenters,  the  U.S.  Supreme  Court  has  taken 
a  narrow,  orahbed,  suspicious  view  of  the  First  Amendment,  and  has  given 
exnrberant.  indulgent  and  trustful  approval  to  a  sharp  extension  of  police  power. 

In  upholding:  the  lejrality  Wednesday  of  a  police  search  of  a  Stanford  Univer- 
sity campus  newspaper  in  1971,  the  court  departed  from  traditional  American 
philosophy  that  police  p'ower  must  he  cautiously  controlled,  and  instead  wealv- 
ened  the  Fourth  Amendment  protections  against  unreasonable  search  and 
seizure. 

The  police  now  have  the  right,  armed  with  a  search  warrant,  to  make  surprise 
raids  on  offices  of  news  organizations  to  examine  or  seize  notes,  films,  documents 
or  any  other  information  that  they  believe  may  be  relevant  to  a  criminal  inves- 
tigation. No  more  warning  is  required  than  a  knock  on  the  door. 
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More  broadly,  the  decision  extends  the  authority  of  the  police  to  invade  the 
home  of  a  person  who  is  not  involved  in  a  crime  in  any  way,  on  the  word  of  the 
police  to  a  magistrate  that  officers  are  searching  for  evidence  of  someone  else's 
crime. 

The  ruling,  in  effect  converts  news  reporters  and  editors  into  agents  of  law 
enforcement,  and  threatens  the  confidential  relationship  between  reporters  and 
editors  and  their  sources  of  news. 

Justice  Byron  R.  White,  writing  the  majority  opinion,  bru.shed  these  consid- 
erations aside.  White,  a  former  deputy  U.S.  attorney  general,  said :  "There  is 
no  reason  to  believe  .  .  .  that  magistrates  cannot  guard  against  searches  of  the 
type,  scope  and  intrusiveness  that  would  actually  intefere  with  the  timely  pub- 
lication of  a  newspaper.  Nor.  if  the  requirements  of  specificity  and  reasonableness 
are  properly  applied,  policed  and  observed,  will  there  be  any  occasion  or  oppor- 
tunity for  officers  to  rummage  at  large  in  newspaper  files  . . ." 

The  opposite  is  true.  Four  years  ago,  detectives  ransacked  the  office  of  a  Los 
Angeles  radio  station,  KPFK,  for  more  than  eight  hours  in  a  futile  search  for 
the  original  copy  of  a  message  from  a  terrorist  group.  In  the  Stanford  Daily 
incident  in  1971,  the  police  rifled  through  desks,  filing  cabinets,  corre.spondence 
and  notes  in  a  search  for  unpublished  photographs  of  a  clash  between  police  and 
demonstrators  at  Stanford  University  Hospital.  Last  Dec.  27,  law-enforcement 
officers  made  surprise  raids  on  four  San  Francisco-area  television  stations  and 
demanded  unused  film  of  an  altercation  between  county  deputies  and  residents 
of  a  houseboat  community.  And,  just  two  months  ago.  police  raided  the  Associated 
Press  office  in  Helena,  Mont.,  in  a  search  for  a  tape  recording  of  a  telephone 
conversation  between  an  AP  reporter  and  a  man  accused  of  killing  a  Montana 
state  highway  patrolman. 

Justice  Potter  Stewart,  dissenting,  made  two  essential  points:  (1)  a  surprise 
Bearch  of  a  news  organization's  office  by  police  disrupts  the  news  operation ; 
(2)  such  a  search  threatens  the  disclosure  of  information  received  from  confid- 
ential sources,  impairing  a  journalist's  access  to  information  and  thus  diminish- 
ing the  public's  right  to  be  informed. 

The  essence  of  the  court's  decision,  which  overrode  two  lower  federal  court 
rulings,  is  its  authoritarian  enhancement  of  the  power  of  the  police,  and  its 
authoritarian  bias  against  the  First  Amendment — the  touchstone  of  all  our 
freedoms. 

[From  the  Los  Angeles  Times,  June  2,  1978] 
A  Different  Land 

We  have  been  living  in  a  different  kind  of  country  since  May  31. 

On  that  date,  the  U.S.  Supreme  Court,  in  a  5-3  decision,  said  the  police  may 
conduct  surprise  raids  on  the  offices  of  news  organizations  in  hunting  for  evi- 
dence relevant  to  a  criminal  investigation. 

But  the  decision  extends  far  beyond  that. 

It  renders  every  home  and  every  place  of  business  vulnerable  to  a  surprise 
search  by  the  police. 

It  threatens  the  confidential  relationship  between  priest  and  penitent,  between 
doctor  and  patient,  between  lawyer  and  client. 

It  sahntafjes  the  Fourth  Amendment,  the  historic  barrier  between  the  massive 
power  of  the  state  and  the  individual  citizen. 

It  moeks  the  First  Amendment  in  taunting  language. 

It  eviscerates  the  due-process  clause  of  the  14th  Amendment. 

It  comes  close  to  reinstating  the  evils  of  the  general  search  warrant  in  England, 
and  the  writs  of  assistance  in  the  American  colonies,  that  the  Fourth  Amend- 
ment was  intended  to  abolish. 

It  opens  up  the  homes  of  persons  innocent  of  any  crime  to  a  sudden  knock  on 
the  door  and  the  invasion  by  police  in  a  search  for  mere  evidence  of  a  crime.  As 
Associate  Justice  John  Paul  Stevens  noted  in  his  acute  dissent.  "Countless  law- 
abiding  citizens — doctors,  lawyers,  merchants,  customers,  bystanders — may  have 
documents  in  their  possession  that  relate  to  an  ongoing  criminal  investigation. 
The  consequences  of  subjecting  this  large  category  of  persons  to  unannounced 
police  searches  are  extremely  serious.  The  .  .  .  procedure  enables  the  prosecutor 
to  obtain  access  to  privileged  documents  that  could  not  be  examined  if  advance 
notice  gave  the  custodian  an  opportunity  to  object." 

The  case  before  the  court  re?:ulted  when  police,  armed  with  a  warrant  that 
authorized  an  unannounced  search,  rummaged  through  the  files  of  the  Stanford 
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University  student  newspaper.  The  newspaper,  filing  suit,  argue<l  that  the  search 
generally  violated  the  Fourth  Amendment  rights  of  citizens,  and  particularly 
violated  the  First  Amendment  rights  of  the  press  because  it  gave  police  access 
to  confidential  information. 

Two  lower  federal  courts  agreed,  but  Associate  Justice  Byron  R.  White  sum- 
marily dismissed  the  newspaper's  arguments.  He  said,  first,  that  the  warrant 
requirement  was  sufficient  protection  against  an  unreasonable  search  and,  second, 
that  the  newspaper  was  asking  the  court  for  a  "sweeping  revision,"  of  the 
Fourth  Amendment. 

But.  in  fact,  the  court  made  what  Stevens  said  was  a  "profound  change  in 
Fourth  Amendment  law"  in  1967  by  approving  the  seizure  of  "testimonial  evi- 
dence" in  a  "hot  pursuit"  of  a  man  later  convicted  of  armed  robbery.  While  As- 
sociate Justice  Abe  Fortas  agreed  on  narrow  grounds  with  the  ma.lority  opinion, 
he  objected  to  the  "majority's  broad  .  .  .  repudiation  of  the  so-called  'mere  evi- 
dence' rule." 

The  significance  of  the  19G7  decision  was  largely  overlooked  at  the  time,  but 
Fortas  issued  a  prophetic  warning :  'I  fear  that  in  gratuitously  striking  down  the 
'mere  evidence'  rule  .  .  .  acklowledged  as  essential  to  enforce  the  Fourth  Amend- 
ment's prohibition  against  general  searches,  the  court  today  needlessly  destroys, 
root  and  branch,  a  basic  part  of  liberty's  heritage." 

White  conceded  that  the  Fourth  Amendment  emerged  in  history  largely  as  a 
result  of  'conflict  between  the  crown  and  the  press,"  but  we  saw  no  reason  to 
take  this  history  into  account :  "AVe  decline  to  reinterpret  the  (First)  Amendment 
to  impose  a  general  constitutional  barrier  against  warrants  to  search  newspaper 
premises  .  .  ." 

He  argued  that  the  discretion  of  a  "neutral"  magistrate  would  provide  suffi- 
cient protection  against  the  danger  of  opening  newspaper  files  to  a  general  search 
by  police,  but  the  justice  was  ignoring  the  real  world.  "The  warrant  in  the 
(Stanford  newspaper)  case  authorized  nothing  of  the  sort  (a  general  search)," 
White  said.  Yet  the  police  did  rifle  through  desks,  filing  cabinets,  correspondence 
and  notes  in  a  futile  attempt  to  find  unpublished  photograps  of  a  clash  between 
police  and  demonstrators  at  Stanford.  And  officers  spent  more  than  eight  hours 
rummaging  through  the  office  of  a  Los  Angeles  radio  station  four  years  ago. 

The  real  world  is  the  world  of  the  Watergate  break-in  and  the  burglary  of  the 
Beverly  Hills  office  of  Daniel  Ellsberg's  psychiatrist.  The  real  world  is  the  world 
where  the  police,  or  a  political  machine,  angered  by  a  newspaper  investigation  of 
corruption,  can  get  a  search  warrant  from  a  compliant  judge  to  make  a  surprise 
raid  on  a  newspaper  office. 

If  this  new  ruling  of  the  Supreme  Court  had  been  in  effect  a  few  years  ago.  the 
burglary  of  the  psychiatrist's  office  would  not  have  been  necessary.  Can  it  be 
imagined  that  a  "neutral"  magistrate  would  have  denied  a  warrant  demanded 
Ity  the  Xixon  Justice  Department?  Can  it  be  imagined  that  a  magistrate  would 
have  denied  a  warrant  to  raid  the  oflBces  of  newspapers  that  were  investigating 
the  Watergate  conspiracy?  Wiretapping  is  one  kind  of  search,  and  under  the 
White  theory  of  the  Fourth  Amendment,  the  government  during  the  Nixon  years 
would  have  had  no  difficulty  in  obtaining  approval  to  wiretap  the  telephones  of 
reporters  assigned  to  the  Watergate  investigation.  Even  the  possibility  of  this 
would  have  a  chilling  effect  on  confidential  sources  of  news. 

Associate  Justice  Potter  Stewart,  in  his  dissent,  emphasized  the  "serious  bur- 
den on  a  free  press  imposed  by  an  unannounced  police  search  of  a  newspaper 
office :  the  possibility  of  disclosure  of  information  received  from  confidential 
sources  or  of  the  identity  of  the  sources  themselves." 

He  said,  "It  requires  no  blind  leap  of  faith  to  understand  that  a  person  who 
gives  information  to  a  journalist  only  on  condition  that  his  identity  will  not  be 
revealed  will  be  less  likely  to  give  that  information  if  he  knows  that,  despite  the 
journalist's  assurance,  his  identity  may  be  disclosed."  He  was  talking  of  the  real 
world,  not  White's  world  of  illusion. 

White  himself  seemed  to  draw  back  somewhat  from  the  full  implications  of  the 
majority  opinion.  He  said,  "Of  course  the  Fourth  Amendment  does  not  prevent  or 
advise  against  legislative  or  executive  efforts  to  establish  constitutional  pro- 
tections   against    possible    abuses    of    search-warrant    procedure  .  .  ." 

Congress  has  the  remedy  for  the  court's  radical  decision.  It  can  pass  legisla- 
tion denying  authority  to  federal  judges  to  issue  warrants  for  the  search  of  an 
innocent  person's  home  or  office  for  mere  evidence  of  another  person's  crime.  Con- 
gress can  pass  legislation  that  restores  the  Fourth  Amendment  to  its  historic,  pre- 
1967  position.  Action  by  Congress  can  serve  as  a  model  for  the  states  to  enact 
similar  legislation  to  protect  the  right  of  people  to  feel  secure  from  general,  indis- 
criminate searches  by  police. 
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It  was  11  rears  ago  that  Fortas  warned  the  nation  against  the  emasculation  of 
the  Fourth  Amendment.  After  a  decade  of  gross  abuses  of  power  by  government 
officials,  inchiding  the  attorney  general  of  the  United  States,  that  warning, 
unheeded  then,  takes  on  more  significance  than  ever.  For,  in  White's  illusory 
world,  this  decade  does  not  exist. 

Stateme>"t  to  City  Council  Committee  on  State  and  Federal  Legislation 

(By  Clayton  Kirkpatrick) 

The  Supreme  Court  decision  in  Zurcher  v.  Stanford  Daily  contains  threats  to  a 
free  and  independent  press  that  have  not  existed  before.  It  offers  explicit  sanc- 
tion to  surprise  raids  on  newspaiier  offices  and  unrestricted  examination  of  the 
private  files  and  memoranda  of  reporters  and  editors. 

It  has  raised  the  possibility  of  seizure  of  file  materials  that  are  vital  to  pub- 
lication of  the  news.  Total  disruption  of  the  reporting  process  would  follow  any 
such  seizure. 

There  is  a  particular  vulnerability  here  that  the  Court  did  not  even  consider- - 
the  possible  destruction  of  information  and  processing  codes  which  now  are  stored 
in  computers  used  in  preparing  news  for  publication.  It  would  be  impossible  to 
exaggerate  the  damage  that  could  be  done  to  electronic  reporting  and  editing 
devices  by  raiding  investigators. 

The  majority  of  the  Court  appears  to  rely  upon  the  judgment  and  restraint  of 
magistrates  to  prevent  any  such  extreme  disruption.  I  believe  that  confidence  is 
misplaced. 

The  First  Amendment  denying  Congress  the  right  to  enact  law  abridging 
freedom  of  the  press  is  a  demonstration  that  drafters  of  the  Constitution 
were  not  willing  to  risk  the  loss  of  that  freedom  through  reliance  upon  the  good 
judgment  and  self-restraint  of  members  of  Congress,  much  less  magistratas. 

The  Court  now  exposes  the  press  to  risks  that  it  should  not  have  to  endure 
absent  any  showing  that  a  newspaper  or  its  staff  are  guilty  of  criminal  activity. 

Attorney  General  Bell  has  specifically  denied  that  he  would  use  the  powers  that 
the  Supreme  Court  has  sanctioned.  At  the  same  time  he  has  acknowledged  that 
his  actions  would  not  be  controlling  upon  local  and  state  prosecution. 

In  a  matter  of  such  grave  consequences  to  a  constitutional  freedom  we  should 
not  be  forced  to  rely  upon  a  gentleman's  agreement  from  the  attorney  general 
or  the  varying  discretion  of  hundreds  of  lesser  law  enforcement  officers. 

For  these  reasons  I  favor  specific,  limited  legislation  to  eliminate  the  risks  the 
Court  has  created. 

Congress  should  enact  law  to  exempt  news  media  from  the  hazards  of  capricious 
search  warrants.  The  use  of  the  subpoena  to  produce  records  should  be  sufficient 
and  even  that  should  be  used  sparingly. 

Some  protection  for  citizens  generally  from  abuses  of  search  warrants  would  be 
advisable,  but  there  is  a  difference  between  the  problem  of  a  newspaper  and  the 
problem  of  a  citizen. 

There  are  cases  where  a  surprise  search  warrant  to  seek  contraband — counter- 
feit money,  for  example — or  the  fruits  or  instruments  of  crime  such  as  stolen 
securities  or  burglar  tools  is  necessary  for  efficient  law  enforcement. 

Both  citizens  and  newspapers  should  properly  be  exempted  from  general  raids 
for  documentary  evidence  in  private  papers.  This  was  the  practice  before  1967 
when  a  Supreme  Court  decision  opened  the  door  for  raids  on  records  and  memo- 
randa. 

To  protect  against  using  a  news  publication  as  a  criminal  front,  it  should  be 
sufficient  to  provide  that  the  exemption  would  be  forfeited  if  there  is  probable 
cause  to  believe  that  the  publication  or  its  staff  were  engaged  in  criminal  activity. 

A  comprehensive  federal  law  is  the  best  remedy.  However,  state  legislation  is  a 
desirable  reinforcement.  Freedom  of  the  press  is  guaranteed  in  many  state  consti- 
tutions as  well  as  in  the  federal  constitution. 


Statement  of  Governor  James  Thompson  of  Illinois  to  Illinois  Legislature 

In  ZurcJicr  v.  Stanford  Daily, U.S. (Xo.  76-14M,  5/31/78),  the  United 

States  Supreme  Court  held  that  nevrspaper  offices  may  be  searched  pursuant  to  a 
warrant  even  though  no  one  connected  with  the  newspaper  was  believed  to  be  in- 
volved in  a  criminal  offense.  A  narrow  majority  of  the  Court  concluded  that  the 
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judicial  officer  before  whom  tlie  warrant  is  requested  could,  within  the  confines  of 
the  First  and  Fourth  Amendments,  guard  against  searches  that  are  so  intrusive 
as  to  interfere  with  the  publication  of  a  newspaper.  In  conclusion,  the  majority 
said  : 

"Of  course,  the  Fourth  Amendment  does  not  prevent  or  advise  against  legisla- 
tive or  executive  efforts  to  establish  nonconstitutional  protections  against  possible 
abuses  of  the  search  warrant  procedure,  but  we  decline  to  reinterpret  the  Amend- 
ment to  impose  a  general  constitutional  barrier  against  warrants  to  search  news- 
paper premises,  to  require  resort  to  subpoenas  as  a  general  riile.  or  to  demand 
prior  notice  and  hearing  in  connection  with  the  issuance  of  search  warrants." 

Immediate  action  is  necessary  to  demonstrate  legislative  acceptance  of  the 
Court's  invitation  to  provide  the  press  with  an  essential  element  of  protection 
from  state  intrusion  which,  in  the  Court's  view,  is  not  provided  by  the  Constitution 
itself.  Because  this  can  be  accomplished  without  inhibiting  the  legitimate  needs' 
of  law  enforcement  officials,  the  need  for  expediency  is  underscored. 

lender  Zurcher,  the  Constitution  does  not  prevent  the  police  from  examining  the 
files,  desks  and  waste  baskets  of  a  newspaper  reporter  in  a  surprise  raid  at  any 
time  of  the  day  or  night.  This  unsavory  prospect  would  represent  an  erosion  of  one 
of  our  most  clierished  freedoms.  If  freedom  of  the  press  is  to  assume  the  high 
plane  that  our  founders  intended,  we  must  not  allow  the  media  to  become  an  un- 
witting participant  in  police  investigations.  To  do  so  would  subvert  the  critical 
function  that  the  media  play  as  the  watchdog  of  governmental  operations. 

Unannounced  police  raids  on  newspaper  offices  eould  serve  to  undermine  the 
ability  of  the  press  to  acquire,  synthesize,  and  publish  the  news.  Publication 
deadlines  could  be  seriously  disrupted.  Confidential  sources  could  become  unco- 
operative. The  news  could  be  distorted  by  reporters  and  editors  forced  to  resort  to 
their  own  recollections  instead  of  preserving  documents  which,  while  more  accu- 
rate, would  be  subject  to  seizure  by  the  police. 

Based  upon  my  own  experience  as  United  States  Attorney,  I  am  acutely  aware 
of  the  role  that  the  media  plays  in  criminal  investigations.  In  many 
instances,  the  media  provides  the  impetus  for  an  investigation  into  offen.?es 
which  would  otherwise  be  unknown  to  appropriate  prosecuting  officials.  To  jeo- 
pardize that  relationship  by  subjecting  the  media  to  the  seizure  of  materials 
which,  in  the  discretion  of  media  representatives,  are  incomplete,  unconfirmed, 
or  possibly  inaccurate  would  be  counterproductive. 

When  law  enforcement  requirements  are  such  that  the  need  for  material  in 
the  possession  of  the  press  is  overwhelming,  the  subpoena  process  represents 
the  appropriate  method  for  compelling  production.  The  utilization  of  this  avenue 
will  provide  the  press  with  an  opportunity  to  raise  valid  First  Amendment  objec- 
tions before  the  judge  who  issues  the  subpoena.  Ex  Parte  warrant  proceedings 
provide  no  corresponding  opportunities. 

Only  in  those  rare  instances  in  which  there  is  demonstrable  evidence  to  show 
that  a  media  representative  is  involved  in  a  criminal  offense  or  that  important 
evidence  will  be  destroyed  or  removed  from  the  jurisdiction  does  the  need  to 
search  a  newipaper  office  become  compelling  from  a  law  enforcement  prospective. 
In  all  other  instances,  the  use  of  a  subpoena  woul  be  entirely  sufficient. 

I  realize  that  it  is  late  in  the  session  and  that  a  great  deal  of  important  state 
business  remains  unresolved.  But  the  Supreme  Court's  decision,  released  on  the 
last  day  of  May.  disclosed  a  ^lerious  gap  in  the  law  which  we  must  act  to  fill  with 
di.sp?tch.  The  historical  and  vital  role  that  the  press  has  played  in  preserving 
the  efficacy  and  integrity  of  our  state's  and  our  nation's  democratic  institutions 
must  not  be  threatened  for  even  one  day. 

AN  ACT  to  protect  the  media  from  State  intrusion. 

Br  if  Ptiarted  by  the  People  of  the  State  of  lUinnis,  represented  in  the  General 
Assembly: 

Section  1.  Section  10S-.3  of  the  Code  of  Criminal  Procedure  of  1963,  approved 
August  14,  1963.  is  amended  to  read  as  follows: 

Sec.  108-3.  Grounds  for  Search  Warrant,  (a)  Except  as  pro%ided  in  subsection 
(h).  upon  the  written  compbiint  of  any  person  under  oath  or  affirmation  which 
states  facts  sufficient  to  show  probable  can.se  and  which  particularly  describes  the 
place  or  person,  or  both,  to  be  searched  and  the  things  to  be  searclied  and  the 
things  to  be  seized,  any  judge  may  issue  a  search  warrant  for  the  seizure  of  the 
following : 

(1)  Any  Instruments,  articles  or  things  which  have  been  used  in  the  commis- 
sion of.  or  which  may  con<:titute  evidence  of,  the  offense  in  connection  with 
which  the  warrant  is  issued. 
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(2)  Any  person  who  has  been  kidnaped  in  violation  of  the  laws  of  this  State, 
or  who  has  been  kidnaped  in  another  jurisdiction  and  is  now  concealed  within 
this  State,  or  any  human  fetus  or  human  corpse. 

(b)  When  the  things  to  be  seized  are  in  the  possession,  custody,  or  control  of 
any  i>erson  known  to  be  engaged  in  the  gathering  or  dissemination  of  news  for 
the  print  or  broadcast  media,  no  judge  may  issue  a  search  warrant  unless  the 
requirements  set  forth  in  subsection  (a)  are  satisfied  and  there  is  probable  cause 
to  believe  that : 

(1)  such  person  has  committed  or  is  committing  a  criminal  offense ;  or 

(2)  the  things  to  be  seized  will  be  destroyed  or  removed  from  the  state  if  the 
search  warrant  is  not  issued. 

Senator  Bath.  Mr.  Landau  ? 

TESTIMONY  01  JACK  LANDAU,  NEWS  REPORTER,  REPORTERS  COM- 
MITTEE  FOR  FREEDOM  OF  THE  PRESS,  WASHINGTON,  D.C. 

!Mr.  Landau.  Thank  you,  ]Mr.  Chairman. 

My  name  is  Jack  C.  Landau.  I  am  a  news  reporter  employed  by  the 
Washington  Bureau  of  the  Newhouse  Newspapers,  and  I  appear  before 
you  today  on  behalf  of  The  Reporters  Committee  for  Freedom  of  the 
Press,  a  legal  defense  and  research  fund  which  concentrates  on  defend- 
ing the  first  amendment  and  freedom  of  information  interests  of  the 
news  media. 

On  behalf  of  our  committee,  and  of  the  working  press  we  defend  in 
court  and  in  other  ways,  we  should  like  to  thank  you  for  this  opportu- 
nity to  present  our  views  on  proposed  legislation  to  reverse  the  recent 
Supreme  Court  decision  of  Zur'cher  v,  Stanford  Daily. 

At  this  time,  the  Re]:»ortors  Committee  would  like  to  express  its 
appreciation  to  Brona  Pinnolis  of  George  Washington  University  Law 
Coiiter  and  Steven  Helle  of  tlie  University  of  Iowa  College  of  Law 
wlio.  as  interns  at  the  Reporters  Committee,  helped  in  the  preparation 
of  tliis  testimony. 

Because  of  the  short  time  and  the  enormous  number  of  bills,  and 
the  fact  that  they  are  still  coming  in,  we  have  not,  unfortunately,  had 
the  time  to  analyze  each  bill,  section-by-section.  However,  if  that  is 
what  you  would  like,  we  would  be  happy  to. 

I  would  like  to  request,  Mr.  Chairman,  if  I  may,  that  the  appendix 
and  the  testimony  of  The  Reporters  Committee  be  inserted  into  the 
record. 

Senator  Bayii.  Without  objection,  this  material  will  be  inserted  into 
the  record. 

^Iv.  liAXDAi'.  The  legislative  measures  we  refer  to  are : 

S.  3164,  introduced  by  Senator  Bayh; 

S.  3222,  introduced  by  Senator  Dole,  which  replaces  his  previously 
introduced  S.  3162 ; 

S.  3225,  introduced  by  Senator  Heinz; 

S.  3258,  introduced  by  Senator  Sasser; 

S.  3261,  introduced  by  Senator  Haskell ; 

H.R.  13017,  introduced  by  Representative  Quayle; 

IT.R.  12952,  introduced  by  Representative  Drinan; 

H.R.  3376,  introduced  by  Representative  Edwards; 

H.R.  13168  and  H.R.  13169,  introduced  by  Representative  Fish; 

H.R.  13113,  introduced  by  Representative  Jacobs;  and 

H.R.  13319,  introduced  %  Representative  Railsback. 
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Although  each  of  these  bills  varies  somewhat,  they  basically  ad- 
dress themselves  to  two  primary  questions. 

First,  some  of  the  bills  would  restrict  the  search  warrant  power  of 
both  Federal  and  State  law  enforcement  officials.  These  were  mtro- 
duced  by  Senators  Bayh,  Dole,  Iloinz,  Haskell,  and  Sasser;  and  Rop- 
resontat'ives  Drinan.  Fish,  13160,  Quayle,  Edwards,  Jacobs  and  Ends- 
back.  One  would  only  restrict  the  search  warrant  power  of  Federal  law 
enforcement  officials — Fish,  131G8. 

Second,  some  bills  would  protect  the  privacy  of  all  citizens  not  sus- 
pected of  a  crime.  These  were  introduced  by  Senators  Bayh,  Dole.  Has- 
kell and  Representatives  Quayle,  Edwards,  Jacobs,  and  Wish— 13168, 
Some  of  the  bills  would  protect  only  the  privacy  interests  of  the  press. 
Tliese  were  introduced  by  Senators  Heinz  and  Sasser  and  Kepresenta- 
tiA-es  Drinan,  Fish — 13169,  and  Railsback. 

This  legislation  was  prompted  by  the  Supreme  Court's  5-3  ruling 
of  last  May  31st  that  the  first  and  fourth  amendments  to  the  U.S.  Con- 
stitution do  not  prohibit  local  and  Federal  law  enforcement  officials 
from  conducting  no-notice  surprise  search  warrant  raids  on  members 
of  the  public  and  the  press — not  suspected  of  involvement  in  any 
crime ;  and  not  suspected  of  intending  to  destroy  information,  should 
it  be  sought  by  subpena. 

All  the  police  must  show  to  a  local  magistrate,  under  the  decision,  is 
that  there  is  probable  cause  to  believe  that  any  member  of  the  public 
or  the  press  has  any  type  of  docum.entary  "mere"  evidence  remotely  or 
indirectly  connected  to  the  commission  of  any  crime. 

Armed  with  the  probable  cause  showing,  the  police  are  authorized  to 
force  their  way  into  homes  and  offices  and  to  inspect  all  of  the  contents 
in  their  effort  to  seek  the  information  specified  in  the  warrant. 

There  is  no  question  that  this  decision  is  a  travesty  to  the  privacy 
rights  secured  to  every  citizen  under  the  fourth  amendment — which 
prohibts  "unreasonable"'  searches —  and  that  it  is  a  constitutional  out- 
rage to  the  editorial  privacy  rights  of  the  press  to  protect  confidential 
and  other  unpublished  information  from  inspection  and  seizure  by  the 
Government. 

This  decision  gives  local  and  Federal  law  enforcement  officials 
blanket  authorization  to  raid  virtually  any  home  or  office  in  this  coun- 
tvT — rummaging  through  files,  private  correvSpondence,  and  confiden- 
tial infomiation — and  the  public  and  the  press  subjected  to  this  rum- 
maging power  are  helpless  to  protect  documents  from  the  prying  eyes 
of  government. 

It  is  paiticularly  damaging  to  the  independence  of  the  news  media 
because  it  converts  eveiy  reporter  and  photographer  into  an  investiga- 
tive aiTn  of  law  enforcement. 

It  is  for  these  reasons,  as  this  testimony  will  more  fully  develop  later, 
that  the  reporters  committee  strongly  favors  congressional  legisla- 
tion protecting  every  member  of  the  public,  including  the  press,  from 
this  type  of  destructive  police  power;  and  furthermore,  that  we  urge 
the  Congress  to  make  this  protection  uniform  for  all  citizens  by  re- 
stricting the  surprise  raiding  power  of  both  Federal  and  State  law  en- 
forcement officials. 

We  urge  this  subcommittee  to  move  promptly.  Our  records  show 
that  since  1970,  there  have  been  15  search  warrants  issued  for  informa- 
tion in  the  possession  of  recognized  ncAvs  organizations — 13  obtained 
by  State  officials  and  2  by  the  Federal  Bureau  of  Investigation. 
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As  usual  ill  government  harassment  of  the  press,  the  first  victims 
were  smaller  news  organizations ;  a  student  newspaper,  an  FM  station 
and  an  alternative  weekly.  But  within  the  last  year,  search  warrants 
were  obtained  against  tlie  four  major  television  stations  in  the  iSan 
Francisco  area,  a  major  television  station  in  Providence,  R.I.,  and  the 
Associated  Press  bureau  in  Helena,  Mont. 

We  expect  that  this  trend  will  continue,  based  on  previous  experi- 
ence. For  example,  there  were  no  more  than  a  dozen  subpenas  for  con- 
fidential news  sources  served  against  tlie  press  from  1960  to  1969.  Then 
the  courts  started  upholding  these  subpenas.  The  result  was,  that  from 
1969  to  1978,  we  know  of  at  least  500  subpenas  for  confidential  and 
unpublished  information. 

Similarly,  in  the  gag  rule  area.  From  1960  to  1970,  we  don't  know  of 
more  than  half  a  dozen  gag  rules  restricting  press  coverage  of  judicial 
processes.  From  1970  to  1978,  we  have  had  more  than  200. 

So,  I  think  it  is  fair  to  say  that  at  least  from  our  experience  in  the 
past,  and  these  other  two  areas,  that  when  the  courts  give  law  enforce- 
ment officials  the  power  to  go  after  the  press,  that  law  enforcement 
officials  will  use  that  power.  That  is  what  the  statistics  show  in  the 
past. 

Therefore,  we  think  it  is  fair  to  say  that  in  about  6  months  or  so, 
when  word  of  this  decision  filters  down  to  local  prosecutors,  magis- 
trates and  police,  we  will  begin  to  see  an  increase  in  surprise  search 
warrant  raids  against  both  the  public  and  press. 

But  even  if  we  do  not  see  dozens  of  raids  against  news  organiza- 
tions, we  would  still  urge  Congress  to  act  because  no  journalist  or  news 
organization  will  feel  secure  living  under  the  threat  of  a  possible  raid 
anytime  a  newspaper  or  broadcast  station  is  working  on  any  story 
involving  crime. 

Furthermore,  as  other  editors  and  reporters  have  pointed  out,  just 
one  raid  at  the  right  time  could  do  incalculable  damage  to  the  public's 
right  to  know  the  news.  If  the  New  York  Times  had  been  raided,  the 
"Pentagon  Papers"  might  never  have  been  published;  and  if  the 
Washington  Post  had  been  raided  and  its  Watergate  files  seized  early 
in  its  investigation,  the  entire  Watergate  story  and  the  resignation  of 
President  Nixon  might  never  have  occurred. 

In  the  course  of  your  deliberation  on  whether  to  move  promptly,  you 
have  at  your  disposal  the  opinion  of  virtually  every  major  profes- 
sional press  association,  many  prominent  individual  journalists,  and 
dozens  of  newspaper  editorials. 

These  news  media  persons  and  organizations  are  unanimous  in  their 
condemnation  of  the  police  raid  decision,  not  only  based  on  their  objec- 
tive evaluation  of  the  danger  to  confidential  sources,  but  also  based  on 
their  subjective  evaluation  of  the  danger  to  our  whole  constitutional 
system  of  values. 

Perhaps  Howard  K.  Smith,  a  member  of  this  committee,  put  it 
best  when  he  said : 

When  I  was  a  new  young  reporter  at  tJie  United  Press  in  Nazi  Berlin  *  *  * 
there  was  a  knock  at  the  door  *  *  *  and  15  Gestapo  men  barged  past  me,  began 
opening  every  desk  and  studying  every  piece  of  paper  they  could  find  *  *  *  Six 
hours  later  they  left  *  *  *  i  can  remember  thanking  God  this  couldn't  happen 
in  America.  Well,  now  it  can.  It  is  the  worst,  most  dangerous  ruling  the  Court 
has  made  in  memory  *  *  *. 
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If  you  were  to  tell  someone  that  you  had  just  visited  a  country 
where^  police  ha\e  the  authority  to  conduct  surprise  searches  of  inno- 
cent news  ori;anizations  and  innocent  homeowners,  and  rifle  through 
their  files  and  correspondence,  they  would  probably  say  that  vou  had 
just  come  back  from  the  Soviet  I^nion  or  China.  That  is  why 
1  suugest  that  this  decision  symbolizes  a  police  power  ;ilien  to  our 
whoiTconcept  of  a  free  society.  Modifications  or  limitations  on  this 
ruling  are  not  enough.  It  must  be  excised  from  our  law,  root  and 

branch.  i        •        •     a.i 

In  the  list  of  amici  cuiiae  in  the  petition  for  rehearing  in  the 

Stanford  Dalhj  case,  it  is  demonstrated  that  we  are  not  alone  in  our 

sentiments. 

Mr.  Chairman,  I  would  like  this  entered  into  the  record  it  possible. 
Senator  Bayii.  Without  objection,  this  material  will  be  inserted 

into  the  record. 
Mr.  Laxdau.  I  will  first  discuss  Entich  v.  Carnngton  to  Stanford 

Daily  \.  Ziu'cher. 

In  the  past  when  this  committee  has  testified,  we  have  limited  our 
suggestions  to  pending  legislation  affecting  the  interests  of  the  press 
only.  While  we  realize  that  it  might  be  politically  simpler  for  us  to 
ask  the  Congress  to  limit  the  search  warrant  powers  of  police  in  regard 
only  to  the  raiding  of  news  offices,  the  Keporters  Committee  has  de- 
cided that  this  privacy  protection  is  important  for  all  the  public,  not 
just  the  press. 

We  have  come  to  this  conclusion  based  on  the  history  of  the  fourth 
amendment  which  was  passed  to  guard  against  this  very  type  of  raid- 
ing power  upheld  by  the  Suprenie  Court  in  the  Stanford  Daily  case. 

The  "List  of  Infringements  and  Violations  of  Rights"  drawn  up 
by  the  Boston  Town  Meeting  in  late  1772  stated  that  ''our  houses  and 
even  our  bed  diambers  are  exposed  to  be  ransacked,  our  boxes,  chests 
and  trunks  broke  open,  ravaged  and  plundered  *  *  *"  by  officers  of 
the  Crown  using  general  warrants.  I  refer  here  to  Warden  v.  Haydev, 
387  U.S.  29-1,  315,  1967,  Douglas,  J.,  dissenting,  quoting  Rutland,  The 
Bill  of  Rights  25, 1955. 

Patrick  Henry,  in  urging  limitations  on  the  search  warrant  power, 
stated  that  '"officers  [may,  unless  subject  to  restriction]  go  into  your 
cellars  and  rooms,  and  search,  ransack,  and  measure,  everything  you 
eat,  drink  and  wear.  They  ought  to  be  restrained  within  proper 
bounds."  I  refer  here  to  Id.'SlO.  quoting  -3  Elliott's  Debates  pages  448, 
449. 

Judge  Leonard  Hand,  in  reviewing  the  philosophy  of  the  fourth 
amendment,  stated:  "[I]t  is  only  fair  to  observe  that  the  real  evil 
aimed  at  by  the  fourth  amendment  is  the  search  itself,  that  invasion 
of  a  man's  privacy  which  consists  in  rummaging  about  among  his  ef- 
fects to  secure  evidence  *  *  *  ."  I  refer  here  to  United  States  v.  Poller^ 
43  F.  2d  911, 914, 2d  Cir.  1930. 

And  Judge  Hand  was  only  echoing  the  language  of  an  1886  Supreme 
Court  decision,  Boyd  v.  United  States^  in  which  the  Court  unanimously 
condemned  any  contravention  of  the  fourth  amendment  ])rinciple  of 
an  "indefeasible  right  of  personal  security,  personal  liberty,  and  pri- 
vate property,  where  that  right  has  never  been  forfeited  by  [the]  con- 
viction of  some  public  offense."  I  refer  to  Boyd  v.  United  States,  6  S.Ct. 
524,  532,  1886. 
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In  casting  this  fourth  amendment  principle  as  a  "sacred  right,"  the 
Boyd  Court  relied  heavily  on  the  reasoning  of  Lord  Camden  in  the 
landmark  English  case,  Entick  v.  Carrington  and  Three  Other  King's 
Messengers.  In  1765,  Lord  Camden  voided  a  warrant  for  personal 
papers  and  enunciated  the  rationale  that  was  later  to  serve  as  the 
foundation  for  our  own  fourth  amendment.  Lord  Camden  voiced  the 
fear  shared  by  the  esteemed  Lord  Coke  that  any  right  of  the  govern- 
ment to  search  through  personal  papers  and  effects  to  discover  evidence 
confounded  the  innocent  with  the  guilty,  and  was  perhaps  "more  perni- 
cious to  the  innocent  than  useful  to  the  public."  I  refer  here  to  Id.  at 
531-32,  quoting  from  Entick  v.  Carrington  and  Three  Other  Kings 
Messengers,  1765, 19  How.  St.  Tr.  1029. 

Despite  the  strong  antipathy  in  England  and  the  United  States  to 
the  rummaging  power,  there  Vv'as  one  exception  to  the  rule.  This  excep- 
tion permitted  search  warrants  to  issue  to  seize  the  fruits  and  instru- 
mentalities of  a  crime  or  to  seize  contraband.  That  is  the  way  matters 
stood  for  178  years  until  May  1967  when  the  Supreme  Court  \n  Warden 
V.  Hayden.,  reversed  the  teachings  of  Lord  Camden,  the  Constitutional 
Convention  and  virtually  ever^y  Supreme  Court  case  until  that  time. 
It  ruled  that  warrants  could  issue  for  the  seizure  of  mere  evidence 
from  innocent  third  parties  not  themselves  suspected  of  any  involve- 
ment in  the  crime. 

Because  the  items  seized  in  Warden  v.  Hayden  were  seized  incident 
to  a  lawful  arrest  and  because  95  percent  of  the  search  Avarrants  are 
for  drugs  or  other  instruments  of  crime,  it  was  not  until  Zurcher  v. 
Stanford Da'dy  that  the  Supreme  Court  had  the  occasion  to  deal  direct- 
ly with  the  question  of  a  search  warrant  for  evidence  against  a  citizen, 
in  this  case  a  newspaper,  not  suspected  of  a  crime  and  not  in  possession 
of  any  fruits  of  a  crime.  But  certainly  the  three  dissenters  in  Warden 
V.  Hayden  saw  the  danger.  For  as  Mr.  Justice  Fortas  said  on  behalf 
of  himself  and  Chief  Justice  Warren :  "The  Court  today  needlessly 
destroys  root  and  branch,  a  basic  part  of  liberty's  heritage."  This  is 
from  Warden  v.  Hayden^  supra,  at  312,  Fortas,  J.,  dissenting. 

The  destruction  of  this  heritage  is  particularly  damaging  to  the 
press,  a  fact  that  was  clear  to  Lord  Camden  and  to  the  colonial  patriots 
as  it  is  to  us  today.  It  should  be  remembered  that  the  original  limita- 
tions placed  on  search  warrants  in  England  in  Entick  v.  Carrington 
stem  from  efforts  of  the  Crown  to  bring  libel  charges  against  Govern- 
ment critics  whose  papers  were  seized  in  raids  authorized  for  the  dis- 
covery of  evidence.  If  during  such  raids  the  agents  found  any  books 
to  be  libelous  against  the  church  or  state,  [they  were]  to  seize  them  and 
carry  them  before  the  proper  magistrate.  I  refer  here  to  Id.  at  313, 
Douglas,  J.,  dissenting,  quoting  from  Entick  v.  Carrington,  1765,  19 
How.  St.  Tr.  1029. 

Lord  Camden  strongly  criticized  the  trespass  that  resulted : 

Papers  are  the  owner's  good  and  chattels ;  they  are  his  dearest  property,  and 
are  so  far  from  enduring  a  seizure,  that  they  will  hardly  bear  an  inspection ;  and 
though  the  eye  cannot  by  the  laws  of  England  be  guilty  of  trespass,  yet  where 
private  papers  are  removed  and  carried  away  the  secret  nature  of  those  goods 
will  be  an  aggravation  of  the  trespass,  and  demand  more  considerable  damages 
in  that  respect.  Where  is  the  written  law  that  gives  any  magistrate  such  a  power? 
I  can  safely  answer,  there  is  none ;  and  therefore  it  is  too  much  for  us,  without 
such  authority,  to  pronounce  a  practice  legal  which  would  be  subversive  of  all 
the  comforts  of  society. 
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I  would  refer  you  to  Boyd  v.  United  Stafra,  supra^  at  531  quoting 
Entlck  V.  Carrlngton,  17G5, 19  How.  St.  Tr.  1029. 

Entich  V.  Camngton  and  the  etl'ort  of  the  Crown  to  prosecute  Jolin 
Wilkes  for  seditious  libel  were  well  known  to  the  constitutional  conven- 
tion. The  warrant  against  AVilkes,  signed  by  Lord  Halifax,  authorized 
the  King's  messenger  to  search  the  offices  of  "authors,  printers  and 
publishers"  and  to  "seize  *  *  *  their  papers."  See  Standford  v.  TexaSj 
379  U.S.  476,  483,  1965,  quoting  Lasson,  development  of  the  fourth 
amendment  43. 

The  Court  of  Common  Pleas,  in  awarding  Wilkes  damages,  said  that 
this  was  "a  ridiculous  warrant  against  the  whole  English  nation"  and 
every  American  statesman  during  our  revolutionary  and  formative 
jDcriod  as  a  nation  was  undoubtedly  familiar  with  this  monument  of 
English  freedom  and  considered  it  the  ultimate  expression  of  con- 
stitutional law.  I  refer  here  to  Standford  v.  Texas^  379  U.S.  476,  483, 
1965;  and  Boyd  v.  United  /States,  supra,  at  530. 

"\yiien  the  framers  of  the  Constitution  met  and  looked  over  the  his- 
toiy  of  the  colonies  in  the  previous  40  years,  they  saw  two  institutional 
groups  who  had  been  continually  subjected  to  persecution  by  the 
Crown:  the  religious  dissenters  and  the  colonial  printers.  For  the 
religious  dissenters,  they  constructed  a  protection  against  the  estab- 
lishment of  a  state  religion.  For  the  colonial  printers,  they  established 
freedom  of  the  press  in  the  first  amendment  and  protection  against  the 
type  of  rummaging  raids  to  which  the  colonial  pi'int-ers  had  been 
sul3Jected  by  passing  the  first  amendment. 

As  Mr.  Justice  White  points  out  in  Stanford  Daily :  "The  struggle 
from  which  the  fourth  amendment  emerged  as  largely  a  history  of 
conflict  between  the  Crown  and  the  press."  I  am  quoting  here  from  46 
U.S.L.W.  4546,  4450,  U.S.  May  31,  1978,  Nos.  76-1484  and  76-1600, 
quoting  from  Stanford  v.  Texas,  379  U.S.  476,  482, 1965. 

It  does,  therefore,  seem  somewhat  ironic  that  the  fourth  amendment 
was  passed  to  guarantee  that  law  enforcement  officials  would  not  invade 
the  offices  of  Colonial  Printers  searching  their  papers  for  evidence  of 
crime;  and  that  189  years  later,  the  Supreme  Court  has  permitted  the 
police  to  do  precisely  what  the  fourth  amendment  was  passed  to 
prevent. 

With  regard  to  Stanford  Daily  v.  Zurcher,  we  reject  the  theories  put 
forth  in  Stanford  Daily  that  there  is  any  effective  way  to  limit  the 
damage  suffered  by  a  news  organization  subjected  to  no-notice  surprise 
searches  for  a  number  of  reasons. 

First,  politically  appointed  or  elected  magistrates  are  not  an  ade- 
quate safeguard  for  the  first  amendment  interests  of  press  organiza- 
tions whose  historical  function  is  to  expose  the  corruption  and  misdeeds 
of  the  very  political  structure  of  which  the  local  magistrate  is  an  in- 
tegral part. 

Local  magistrates,  who  issue  search  warrants,  are  elected  or  ap- 
pointed within  the  political  processes  of  the  local  party  structure.  Fre- 
quently, they  run  on  the  same  tickets  as  the  prosecutor  or  the  police 
commissioner  who  is  seeking  the  warrant.  Therefore,  news  media 
organizations  believe  it  was  completely  erroneous  for  tlie  majority  of 
the  Court  to  conclude  that  these  politically  appointed  or  elected  magis- 
trates are  going  to  serve  as  an  effective  guardian  of  the  very  news 
organizations  who  may  be  their  severest  critics.  I  refer  here  to  Id.  at 
4551. 
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Second,  a  number  of  the  most  celebrated  confidentiality  cases  have 
involved  news  organizations  or  news  reporters  who  have  refused  to 
disclose  confidential  information  indicating  that  court  orders  have 
been  broken.  In  a  number  of  cases,  reporters  have  been  held  in  con- 
tempt and  have  gone  to  jail  rather  than  comply  with  these  subpenas.  As 
criminal  contempt  is  itself  a  crime  against  the  court,  it  is  unrealistic 
to  assume  that  a  local  judge — when  a  crime  has  been  committed  against 
his  own  authority — is  going  to  serve  as  an  effective  guardian  of  the 
privacy  of  newsrooms. 

Third,  every  desk  in  every  newsroom  contains  confidential  informa- 
tion of  some  nature.  Rarely  does  a  reporter  conduct  an  interview  with 
anyone  wliere  some  statements  or  1>ackground  information  is  not  given 
to  the  reporter  in  conlidcncc  or  for  use  as  a  source,  or  not  attributable 
to  the  source. 

Of  course,  the  cases  we  hear  about  are  the  cases  where  confidential 
sources  have  produced  evidenr^e  of  serious  crime  or  have  provided  a 
newspaper  witli  confidential  Government  documents,  and  the  possi- 
l)ility  of  disclosure  would  probably  stop  major  information  of  this  sort 
from  reaching  the  public  in  particular  cases. 

Bnt  wliat  T  am  trving  to  point  out  is  that  the  fabric  of  journalism  on 
a  daily  basis  is  so  intertwined  with  obtaining  information  of  a  confi- 
dential nature  that  permitting  police  to  search  through  a  newsroom 
jeopardizes  the  relationsliip  of  every  reporter  in  the  newsroom  and 
virtually  every  person  he  lias  talked  to:  and  so  undermines  tlie  inde- 
pendence and  credibility  of  the  press  that  it  would  be  virtually  im- 
possible to  operate  effectively. 

Because  newspapers  frequently  receive  information  which  govern- 
ment may  claim  is  itself  a  crime  and  because  newsrooms — unlike  other 
premises — contain  dozens  of  separate  privacy  interests  based  on  the 
notebooks,  files  and  desks  of  every  reporter,  some  attention  should  be 
given  to  the  peculiar  problems  of  the  news  media. 

I  turn  now  to  news  collection  crimes.  One  problem  which  is  common 
to  most  of  the  bills  is  the  exception  for  search  warrants  if  the  person 
h?s  committed  or  is  committing  a  crime. 

The  government  claimed,  during  the  Pentagon  Papers  liticration, 
that  both  the  New  York  Times  and  its  reporter.  Neil  Sheehan,  had 
committed  a  crime  by  merely  receiving  and  possessing  the  Pentagon 
Papers.  Here  I  refer  to  the  case  of  Neio  York  Times  Co.  v.  United 
Sfote.9A0^V.S.7-i^A97l.^ 

A  rertorter  in  California  was  prosecuted  for  the  crime  of  receiving 
a  list  of  undercover  agents  from  local  police  officials.  I  refer  here  to 
the  case  of  People  v.  KunMn,  9  Cal.  M  24.5,  107  Cal.  Rptr.  184, 1973.^ 

A  reporter  in  Vermont  was  accused  of  committing  a  crime  by  receiv- 
incr  a  copv  of  a  confidential  letter  to  the  Governor.  Dr.  Ellsberof  was 
accused  of  obstructing  the  Government's  rijiht  to  conduct  the  dissemi- 
nation of  its  own  information  by  giving  the  Pentagon  Papers  to  at 
least  four  newspapers.  T  refer  here  to  the  case  of  United  States  v.  EIIs- 
herg,  Crim.  No.  937,3,  C.  D.  Cal..  1971. 

Therefore,  we  suggest  that  if  the  Congress  is  cfoing  to  follow  the 
approach  taken  by  every  bill  except  the  Jacobs  bill,  then  we  must  have 
the  same  type  of  protection  which  the  Senate  inserted  in  S.  1437,  Dro- 
hibiting  search  warrants  against  news  organizations  involved  in  a 
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crime  if  the  crime  is  the  otherwise  lawful  receipt  of  information  in- 
tended for  dissemination  to  the  public.  I  refer  here  to  Senate  bill  l-lo7, 
sections  1301, 1344, 1733,  introduced  in  1977. 

With  rerrard  to  newsroom  rummaging,  this  prol)lem  involves  the 
power  to  rummage  through  the  entire  newsroom — not  only  through 
the  desk  of  tlie  reporter  who  is  alleged  to  have  the  information  sought 
but  through  the  desks  of  every  other  reporter  and  editor  in  the  process 
of  looking. 

This  is  what  happened  in  Stanford  Daily  and  several  other  cases. 
For  tliis  reference  see  generally  Note,  Search  and  Seizure  of  the 
Media  :  A  statutory,  fourth  amendment  and  first  amendment  analysis, 
28  Stan.  L.  Pvev.  957, 197(5. 

Senator  Scott.  ]Mr.  Chairman,  if  I  might  interrupt  right  there, 
I  have  a  copy  of  the  Wall  Street  Journal.  The  editor  is  concerned  about 
the  Stanford  case,  just  as  you  are,  but  he  says  this : 

Xewspai>ers  are  on  the  firmest  ground,  we  feel,  when  their  rights  are  the  rights 
enjoyed  by  all  the  people."  Then  toward  the  end  of  the  editorial  he  says,  "If  the 
Stanford  case  does  lead  to  a  rash  of  newspapers  searches,  we  suspect  the  court 
will  iiave  to  look  at  the  fourth  amendment  again.  It  could  strengthen  the  privacy 
rights  of  everyone  against  evidence  gathering  raids  without  having  to  do  news- 
papers a  special  favor. 

There  does  seem  to  be,  as  Mr.  Day  suggested,  some  differences  of 
opinion.  It  is  not  just  Senator  Scott  ])eing  concerned  about  this.  There 
seems  to  be  some  diiferences  within  the  media  people  with  regard  to 
this.  Certainly,  I  think  we  would  agree  that  the  Wall  Street  Journal 
is  a  respectable  paper.  There  is  a  ditlerence  of  opinion. 

Mr.  Laxdai.  We  agree  that  the  legislation  should  cover  everyone. 
I  was  trying  to  point  out  two  particular  problems,  one  of  which  de- 
veloped in  the  past  legislation  because,  as  I  say,  all  the  bills  have  ex- 
ceptions in  tliem  and  say  that  if  the  person  is  committing  a  crime  or 
has  committed  a  crime,  then  the  warrants  shall  issue.  But  we  are  faced 
with  a  peculiar  situation  of  having  papers  in  the  past  and  been  threat- 
ened and  actually  prosecuted  for  the  crime  of  just  receiving  Govern- 
ment information.  That  is  the  problem  we  w^ould  like  to  deal  with  just 
as  we  dealt  with  it  in  the  Federal  Criminal  Code. 

Senator  Scott.  Are  you  suggesting  that  if  a  private  citizen  received 
information  that  he  should  not  be  protected  but  if  newspapers  receive 
identical  information  that  they  should  be  protected? 

Are  you  suggesting  a  difference  here? 

Senator  Bayh.  Excuse  me.  Senator  Scott. 

First  of  all,  I  share  what  I  sense  is  your  concern,  Senator  Scott,  and 
that  of  the  Wall  Street  Journal.  I  think  the  press  is  on  stronger  ground 
if  it  is  seeking  protection  for  all  innocent  third  parties. 

Mr.  Landau,  am  1  fair  in  suggesting  that  in  those  instances  where 
the  individual  is  a  press  person  involved  the  business  of  news  gathering 
and  dissemination  that,  in  essence,  the  information  you  have  for  the 
pur|)ose  of  dissemination  should  not  constitute  a  ci'ime.  Is  that  right? 

]\fr.  T^AXDAU.  Yes.  that  is  the  problem. 

Senator  Bayh.  In  situations  where  the  crime  in  question  is  the  simple 
possession  of  information,  the  press  faces  particular  problems.  We  are 
not  talkinir  about  robbinjr  a  bank. 

Excuse  me,  go  ahead. 
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]Mr.  Laxdau.  "Wo  went  through  this  in  1937.  We  were  faced  with  th& 
same  problems. 

Now  I  am  talking  about  the  rummaging  problem.  This  demands, 
perhaps,  somewhat  of  a  more  imaginative  solution.  One  of  the  prob- 
lems is  that  the  conventional  commercial  establishment  or  home  has  a 
right  of  privacy  which  is  generally  that  of  a  homeowner  who  uses  all 
the  rooms  and  has  a  right  to  go  into  all  the  rooms.  One  of  the  problems 
is  what  do  you  do  in  a  news  office  when  j'ou  raid  a  news  office  and  you 
have  25  desks  and  different  filing  cabinets,  and  different  reporters  and 
editors  who  have  private  information  in  there  ?  Does  the  abilit}'  to  raid 
one  desk  and  seek  information  from  one  reporter  give  you  the  right  to 
go  through  the  whole  place  ? 

We  cannot  give  j'ou  a  real  answer  to  it  except  that  there  are  cases 
involving  boarding  houses.  The  courts  have  held  that  there  are  sev- 
erable and  protectible  privacy  interests  within  one  building  and  even 
on  one  floor  of  the  building.  For  example,  police  cannot  search  all  the 
rooms  in  a  rooming  house  because  the  owner  of  the  rooming  house  or 
one  of  the  roomers  is  suspected  of  having  evidence  of  a  crime.  Each 
roomer  is  entitled  to  privacy.  I  refer  here  to  Watrlen  v.  Ilayden,  387 
U.S.  294, 325, 1967,  Douglas,  J.,  dissenting. 

In  a  very  real  sense,  the  newsroom  presents  the  same  problem  where 
each  desk  or  reporter's  filing  cabinet  is  like  an  adjacent  room  in  a  room- 
ing house,  a  separate  and  protectible  zone  of  privacy. 

Therefore,  we  suggest  that,  even  if  there  are  circumstances  under 
these  bills  where  raids  may  be  conducted  against  news  organizations, 
the  legislation  restrict  the  search  power  to  the  particular  desk  or  file 
cabinet  of  the  particular  news  employee  suspected  of  having  the  in- 
formation, and  that  the  power  to  search  one  desk  should  not  be  in  the 
power  to  search  an  entire  newsroom. 

The  examples  which  comes  to  mind  would  be  a  case  where  a  news 
reporter  is  suspected,  separate  and  apart  from  his  reporting,  of  being 
in  possession  of  illegal  heroin.  Under  any  of  the  bills,  a  search  war- 
rant could  issue.  But  certainly  one  reporter's  vidnerability  to  a  search 
warrant  for  this  type  of  crime  should  not  subject  the  entire  news 
organization  to  rummaging  by  local  police  any  more  than  the  posses- 
sion of  heroin  by  one  tenant  of  a  rooming  house  would  subject  the 
other  tenants  to  having  police  rummage  through  their  personal 
possessions. 

Looking  toAvard  legislative  solutions,  and  having  said  all  this,  the 
question  remains  as  to  which  of  these  approaches  appears  to  most  ade- 
quately balance  the  legitimate  needs  of  law  enforcement  with  the  legit- 
imate rights  of  privacy  of  the  public  and  the  press.  Here  we  are  faced 
with  an  attempt  to  blend  a  number  of  different  concepts  and  miscon- 
ceptions which  have  developed  over  the  years.  Is  the  information 
sought  "fruits  and  instrumentalities"  of  a  crime — a  rule  that  has  come 
down  from  the  English  common-law  theory  that  persons  who  commit 
crimes  forfeit  common-law  property  interests  in  any  items  used  in  the 
crime?  For  this,  see,  for  example,  id.  at  310-11,  Fortas.  J.,  dissenting; 
Boyd  v.  Uiv'Ud  Sfafes.  IIG  U.S.  616,  623-24,  1886;  Unifed  States  v. 
KirschenUatt,  16  F.  2d  202,  203,  51  A.L.E.,  2d  Cir.  1926,  L.  Hand,  J. 

Is  the  search  incident  to  a  lawful  arrest  separate  and  apart  from 
the  search  conducted  under  the  search  warrant?  Is  the  restriction  on 
the  issuance  of  search  warrants — tlie  first  guarantee  of  the  fourth 
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amendment — identical  to  or  different  from  the  additional  p:iiarantee 
that  the  search  when  conducted  cannot  be  "unreasonable?"  Is  there  a 
presumption,  underlying  the  fruits  and  instrumentalities  doctrine, 
that  l^ocause  it  is  the  instrumentality  of  crime,  it  is  likely  to  be 
destroyed — a  consideration  of  recent  vinta<>:o  ? 

Certainly  in  view  of  these  varying  philosophies,  it  miirht  lie  best  to 
look  at  the'  end  result  sousfht  today  rather  than  the  varyiii";  justifica- 
tions which  have  developed  as  historical  undoriiinninffs  for  the  rule. 

Viewed  in  that  light,  the  main  goal  would  seem  to  be  to  preserve 
the  evidence  whether  it  be  mere  evidence,  fruits  and  instrumentalities 
of  a  crime,  contraband,  weapons  or  whatever. 

If  that  is  the  goal — to  preserve  evidence  in  order  to  aid  the  police 
in  seeking  to  solve  crimes — then  certainly  the  most  sensible  solution 
might  be  simply  to  ban  all  search  warrants  except  in  those  cases  where 
police  have  probable  cause  to  believe  that  the  information  would  be 
destroyed  if  sought  by  subpena. 

By  fashioning  a  rule  designed  for  one  goal  only — to  preserve  the 
evidence^ — law  enforcement  officers  would  be  obligated  to  provide  an 
affidavit  justifying  their  raiding  power  on  the  grounds  that  any  other 
alternative  would  result  in  a  loss  of  the  evidence. 

If,  however,  the  Congress  follows  its  present  inclinations  to  pass 
legislation  permitting  search  warrants  where  there  is  evidence  that 
tlie  person  is  involved  in  a  crime  or  that  the  items  to  be  seized  are  fruits 
and  instrumentalities  of  a  crime,  then  we  would  suggest  the  two  modi- 
fications I  alluded  to  earlier : 

First,  that  the  warrant  cannot  issue  against  a  recognized  member  of 
the  press  if  the  crime  is  related  to  the  otherwise  lawful  receipt  of  infor- 
mation intended  to  be  disseminated  to  the  public;  and 

Second,  if  the  warrant  does  issue  for  such  items  as  illegal  heroin  in 
the  possession  of  a  reporter,  that  the  police  must  be  restricted  to  the 
desk  and  filing  cabinet  of  tlie  particular  reporter  or  editor  and  they 
may  not  rummage  through  the  desks  of  other  reporters  and  editors. 

I  turn  now  to  the  factual  background  of  the  Federal  preemption.  It 
seems  clear  that,  because  the  Supreme  Court  has  given  Federal  and 
State  police  nationwide  the  power  to  conduct  surprise  searches  of  inno- 
cent citizens,  the  Congress  must  fashion  a  nationwide  solution. 

It  makes  no  sense,  either  practically  or  constitutionally,  to  limit  only 
the  search  warrant  powers  of  Federal  magistrates  and  Federal  law 
enforcement  officers. 

First,  as  the  history  of  searches  since  1970  shows,  the  great  majority 
are  conducted  by  local  officials.  Out  of  15  search  warrants  for  news 
organizations,  only  2  were  conducted  by  Federal  officials. 

Second,  if  the  Congress  Avere  to  limit  only  Federal  search  warrant 
powers,  then  an  innocent  citizen  in  Indianapolis  would  be  protected 
from  being  searched  by  the  FBI,  but  not  by  the  Indianapolis  police. 
Third,  limiting  Federal  search  warrants,  while  pemiitting  State 
search  warrants  in  the  same  circumstances,  vv'ould  only  encourage  col- 
lusion between  tlie  FBI  and  State  police— the  very  type  of  collusion 
we  have  evidence  of  in  California  as  a  way  to  avoid  that  State's  shield 
law. 

The  fourth  amendment  is  a  guarantee  for  all  citizens.  A  citizen's 
constitutional  right  to  privacy  should  not  depend  on  the  happen- 
stance of  whether  the  search  is  conducted  by  Federal  officials  or  State 
officials. 
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Fourth,  the  press  has  a  special  interest  in  being  assured  that  the 
coverage  will  apply  to  the  States. 

In  line  with  Mr.  Justice  White's  suggestion  in  Branzburg,  and  I 
refer  here  to  Branzburg  v.  Hayts^  408  U.S.  GG7,  706,  1972,  we  now 
have  26  States  with  shield  laws  that,  in  one  form  or  another,  prohibit 
newspersons  from  being  forced  to  divulge  confidential  information 
sought  by  subpena. 

These  shield  laws  are  now  useless  because,  while  they  protect  confi- 
dential information  sought  by  subpenas,  they  do  not  protect  confiden- 
tial information  seized  by  search  warrant — franklj-  because  no  one 
in  the  press  ever  conceived  of  a  situation  where  police  could  march 
into  newsrooms  and  seize  files. 

Limiting  Federal  search  warrant  powers,  while  permitting  State 
officials  to  conduct  surprise  searches,  can  only  encourage  other  States 
to  follow  the  lead  of  California  officials  who  have  effectively  voided 
that  State's  shield  law  by  the  simple  expedient  of  the  no-notice  search. 

Turning  now  to  the  constitutional  background  of  the  Federal  pre- 
emption, we  believe  the  Congress  clearly  has  the  power  to  protect  the 
privacy  of  all  citizens  by  limiting  the  power  of  Federal  and  State  law 
enforcement  officials  to  conduct  searches  of  homes  and  offices  under 
two  separate  and  independent  constitutional  powers — section  5  of  the 
14th  amendment  and  the  commerce  clause. 

First,  the  14th  amendment.  Section  5  of  the  14th  amendment  grants 
to  the  Congress  the  "'power  to  enforce,  by  appropriate  legislation,  the 
provisions"  of  the  14th  amendment.  As  you  know,  one  of  the  provisions 
of  the  14th  amendment  is  the  due  process  clause,  which  the  Supreme 
Court  has  said  incorporates  the  protections  of  the  first  and  fourth 
amendments.  I  refer  here  to,  for  example.  Near  v.  State  ex  rel.  OJ^on^ 
288  U.S.  697, 707, 1981 ;  and  ^Voli  v.  Colorado,  388  U.S.  25.  27-28, 1949. 

As  this  subcommittee  knows.  Congress  utilized  section  5  of  the  14th 
amendment  when  it  passed  the  Voting  Eights  Act  of  1964.  That  act 
prohibited  certain  States  from  usino-  literacy  tests.  Conerress  deter- 
mined that  the  reserved  powers  of  the  States  to  impose  literacy  tests 
were  utilized  in  such  a  way  as  to  restrict  the  federally  guaranteed 
right  to  vote. 

The  States  answered  tlmt  Congress  lacked  the  authority  under  sec- 
tion 5  to  implement  a  civil  liberty — such  as  the  right  to  vote. 

The  T^S.  Supi'eme  Court,  in  liatzmharh  v.  Morgav,  upheld  the 
congressional  power  ns  a  proper  exercise  of  Congress  risfht  to  protect 
the  constitutional  guarantee.  I  7-efer  here  to  384  U.S.  641,  19G6. 

Therefore,  we  would  argue  that  in  passing  legislation  to  protect 
privacy  in  the  States,  Congress  would  he  doing  no  more  than  exercis- 
ing the  very  same  powers  under  section  5  that  it  exercised  when  it 
protected  the  right  to  vote. 

Certainly,  the  Justice  Department  and  the  State  attorneys  general 
cannot  be  heard  to  argue  that  the  right  to  cast  a  ballot  is  more  impor- 
tant than  the  right  to  be  secure  in  one's  home  or  office  from  unreason- 
able searches.  In  fact,  one  might  argue,  as  Justice  Brandeis  has  argued, 
that  W\ii  fourth  amendment  is  the  most  fundamental  of  all  protections 
because  it  is  "the  right  to  be  left  alone"  by  Government.  I  refer  to 
Ohmtead  v.  United  ,'^tates,  227  U.S.  438,^  478,  1928,  Brandeis,  J., 
dissenting. 
Second,  the  coiiunercc  clause.  This  clause  invests  in  the  Congress 
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tlie  power  to  "regulate  commerce  *  *  *  among  tlie  several  States." 
Using  this  power,  Congress  lias  already  enacted  broad  privacy  pro- 
tections for  homes  and  oilices  against  searches  by  wiretaps  ana  otlier 
forms  of  electronic  eavesdropping. 

This  nationwide  privacy  law  was  contained  in  the  Omnibus  Crime 
Control  Act  of  1968  Avhicii  prohibits  Federal  and  State  officials  from 
wiretapping  the  premises  of  an  establishment,  or  seeking  information 
relating  to  an  establishment,  "the  operation  of  which  allccts  interstate 
and  foreign  commerce.''  i  refer  here  to  litle  18,  U.S.C,  section  2oli{i) 
(b)(iv). 

Nor  may  any  device  be  used  which  the  eavesdropper  has  reason 
to  believe  was  sent  through  the  mail  or  interstate  conmierce.  I  refer 
here  to  Id.  at  section  2511(1)  (^b)  (lii). 

Only  mider  precise  conditions  established  in  the  act  by  Congress  is 
intrusion  by  search  warrant  permitted. 

In  short,  the  Congress  has  i^rotected  the  privacy  of  virtually  every 
business  establishment  and  millions  of  individual  residences  from 
unreasonable  searches  by  wiretaps  and  eavesdropping  devices.  There- 
fore, it  clearly  has  the  power  to  protect  these  same  homes  and  busi- 
nesses from  unreasonable  searches  Dy  x^olice. 

Furthermore,  the  act  provides  for  civil  and  criminal  penalties 
against  Federal  and  State  otiicials  who  conduct  eavesdropping  searches 
in  violation  of  the  congressionally  prescribed  standards. 

Of  coiu-se,  when  we  come  to  the  press,  the  question  becomes  much 
simpler  because  every  newspaper,  broadcast  station,  book  and  maga- 
zine publisher — and  their  employees — are  involved  in  commerce.  News- 
papers, magazines,  and  books  travel  across  State  lines  as  do  broadcast 
signals. 

In  conclusion,  it  is  quite  clear  that  Congress  has  the  constitutional 
power  to  protect  the  homes  and  offices  of  ali  citizens  from  surprise 
raids  by  I^'ederal  or  State  law  enforcement  officers  under  its  power  to 
implement  the  protections  of  the  fourth  amendment  and  under  its 
jjower  to  protect  persons  and  premises  in  any  way  related  to  interstate 
cormnerce. 

Thank  you  very  much, 

[The  materials  submitted  by  Mr.  Landau  follow  :] 

Appendix  to  Testimony  of  the  Reporters  Committee,  July  13, 1978 

SUMMARIES    of    house    AND    SENATE    BILLS    TO    LIMIT    SEARCH    WARRANT    RAIDS    ON 

NEWS   ORGANIZATIONS 

1.  Bayh  Bill. — Limits  Federal  and  State  search  warrants  against  all  persons 
not  suspected  of  a  crime. 

AVould  prohibit  federal  and  state  search  warrants  against  any  "premises''  in 
which  tlie  person  "has  a  reasonable  expectation  of  privacy,''  except  if  there  is  a 
finding  of  '"probable  cause"  that  the  person  "may  be"  involved  "in  a  crime  under 
investigation" ;  or  that  the  evidence  would  be  destroyed  if  a  subpoena  was 
served. 

Method. — By  amendment  to  the  Civil  Rights  Act  of  1871  with  a  provision  for 
damage  suits  in  state  or  federal  court. 

Bill  number. — S.  3164,  introduced  by  Sen.  Bayh  (D.-Ind.)  and  eight  cospousors. 

2.  Dole  Bill. — Limits  Federal  and  State  search  warrants  against  all  persons 
not  suspected  of  a  crime. 

Would  prohibit  federal  and  state  search  warrants  against  "any  person."  ex- 
cept (a)  If  there  is  a  finding  of  "probable  cause''  that  the  person  has  committed 
or  is  committing  a  crime ;  or,  (b)  If  there  is  a  finding  of  "reasonable  cause"  that 
prior  notice  may  result  in  destruction  of  the  evidence. 
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Method. — An  act  authorizing  criminal  fines  and/or  a  jail  sentence  of  one  year 
for  violation. 

Bill  number. — S.  3222,  introduced  by  Sen.  Dole  (R.-Kan.),  no  cosponsors. 

3.  Heinz  Bill. — Limits  Federal  and  State  search  warrants  against  members  of 
the  press  not  suspected  of  a  crime. 

Would  prohibit  Federal  and  State  search  warrants  against  members  of  the 
press,  except — If  there  is  a  finding  of  "probable  cause"  that  the  reporter  or  news 
organization  has  committed  or  is  committing  a  crime. 

Method. — By  amendment  to  the  Civil  Rights  Act  of  1964,  with  a  provision  for 
both  civil  and  criminal  penalties  and  suits  allowed  in  Federal  and  State  court. 

Bill  number. — S.  3225,  introduced  by  Sen.  Heinz  (R.-Pa.),  no  cosponsors. 

4-  Haskell  Bill. — Limits  Federal  and  State  search  warrants  against  all  per- 
sons not  suspected  of  a  crime. 

Would  prohibit  Federal  and  State  search  warrants  against  all  persons,  except 
(a)  If  there  is  a  finding  of  "rea.sonable  cause''  that  the  person  is  involved  in  the 
crime,  or  (b)  If  there  is  a  finding  of  reasonable  cause  that  the  person  is  in  po.s- 
ses.sion  of  the  evidence  and  it  would  be  destroyed  unless  the  warrant  is  executed. 

Method. — By  limiting  the  scope  of  Federal  Rule  of  Criminal  Procedure  41 ; 
authorizes  criminal  and  civil  penalties  in  both  State  and  Federal  court. 

Bill  number. — S.  3261,  introduced  by  Sen.  Haskell  (D.-Colo.),  no  cosponsors. 

5.  Sasser  Bill. — Limits  Federal  and  State  search  warrants  again.st  members  of 
the  press  not  suspected  of  a  crime. 

Would  prohibit  Federal  and  State  search  warrants  against  members  of  the 
press  except  (a)  After  notice  and  an  opportunity  to  be  heard,  there  is  a  '"prob- 
able cause"  finding  that  the  member  of  the  press  has  committed  a  crime,  (b)  No- 
tice need  not  be  given  if  there  is  probable  cause  to  believe  such  notice  may  result 
in  destruction  of  tiie  evidence. 

Method. — Similar  to  coverage  of  Civil  Rights  Act,  providing  both  civil  and 
criminal  penalties  in  Federal  and  State  court. 

Bill  number. — S.  32.58,  introduced  by  Sen.  Sasser  (D.-Tenn.).  no  cosponsors. 

6.  Drinan  Bill. — Limits  Federal  and  State  search  warrants  against  members  of 
the  press  not  suspected  of  a  crime. 

Would  require  notice  and  court  hearing  before  any  Federal  or  State  search 
warrant  is  executed  against  "any  person  engaged  in  the  gathering  or  dissemina- 
tion of  news  for  the  print  or  broadcast  media,"  except  if  there  is  a  finding  of 
"probable  cau.se"  that  the  news  person  has  committed  or  is  committing  a  criminal 
offense. 

Method. — Similar  to  the  coverage  of  the  Civil  Rights  Act,  providing  both  civil 
and  criminal  penalties  for  violation. 

Bill  number.— H.R.  12952,  introduced  by  Rep.  Drinan  (D.-Mass.)  and  36 
cosponsors. 

7.  Qnayle  Bill. — Limits  Federal  and  State  search  warrants  against  all  per- 
sons not  su.spected  of  a  crime.  Identical  to  the  Bayh  Bill. 

Bill  number.— H.R.  13017,  introduced  by  Rep.  Quayle  (R.-Ind.),  approximately 
20  cosponsors. 

fi.  Edwards  Bill— Limits  Federal  and  State  search  warrants  against  all  per- 
.<?ons  not  suspected  of  a  crime.  Identical  to  Bayh  Bill  except  contains  a  guarantee 
that  "nothing  in  this  Act  shall  be  construed  to  create  or  imply  any  limitation 
upon  . . .  the  Fir.st  Amendment." 

Bill  number.— H.R.  3376,  introduced  by  Rep.  Don  Edwards  (D-Calif.),  no 
cosponsors. 

9.  Jacohs  Bill — Limits  Federal  and  State  search  warrants  against  all  persons 
not  suspected  of  a  crime. 

Would  prohibit  Federal  and  state  search  warrants  against  all  persons,  except 
(a )  If  there  is  a  finding  of  "high  probability"  that  the  evidence  would  be  destroyed 
if  a  subpoena  was  served,  (b)  Even  where  a  warrant  is  allowed,  "privileged 
information"  is  to  be  further  protected  by  sealing  or  other  methods,  pending  a 
judicial  hearing. 

Method. — No  civil  or  criminal  penalties  for  violation. 

Bill  number. — H.R.  13113,  introduced  by  Rep.  .Tacohs  and  one  co.sponsor. 

10.  Fii^h  Bill. — Limits  Federal  search  warrants  against  all  persons  not  sus- 
pected of  a  crime. 

Would  prohibit  Federal  search  warrants  against  all  persons,  except  if  the 
person  is  a  suspect  in  the  crime. 

Method. — By  amendment  to  the  Federal  Criminal  Code,  with  no  penalties 
specified,  but  also  authorizing  civil  suits  in  Federal  or  state  court. 
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Bill  Number. — H.R.  131GS,  introduced  by  Rep.  Fi.sh  (D-N.Y.),  no  co.sponsors. 

11.  Fish  Bill. — Limits  Federal  and  State  search  warrants  against  members  of 
the  press  not  .suspected  of  a  crime. 

Would  prohibit  Federal  and  state  search  warrants  against  members  of  the 
press,  except  if  there  is  a  finding  of  "probable  cause"  that  the  member  of  the 
press  has  committed  or  is  committing  a  crime. 

Method. — Similar  to  the  coverage  in  the  Civil  Rights  Act  of  1964,  providing 
both  civil  and  criminal  penalties  for  violation. 

Bill  number. — H.R.  13109,  introduced  by  Rep.  Fish  (D-X.Y.),  no  cosponsors. 

12.  Railsback  Bill. — Limits  Federal  and  State  search  warrants  against  mem- 
bers of  the  press  not  suspected  of  a  crime. 

Would  prohibit  Federal  and  state  search  warrants  against  members  of  the 
press,  except  (a)  If  there  is  a  finding  of  "probable  cause"  that  such  person  has 
committed  or  is  committing  a  crime;  or  (b)  If  there  is  a  finding  of  "probable 
cause"  that  the  materials  sought  would  be  destroyed  if  the  warrant  is  not  issued. 

Method. — Similar  to  the  coverage  in  the  Civil  Rights  Act  of  l'JC4 ;  no  criminal 
or  civil  penalties  are  authorized  for  violation. 

Bill  number. — H.R.  13319,  introduced  by  Rep.  Railsback  (R-Ill.),  no  cosponsors. 


Search  Wabrants  Since  1970 
fifteen  incidents  of  search  warrants  issued  on  the  news  media  since  1970 

1.  April  1971,  Stanford  Daily,  Palo  Alto,  Ca.  Police  were  seeking  unpublished 
photos  of  demonstration  at  a  hospital. 

2.  October  1973,  Berkeley  Barb,  Berkeley.  Police  sought  letter  from  the  August 
Seventh  Guerilla  Movement ;  warrant  served  on  the  attorneys  for  the  Barb. 

3.  February  1974,  Berkeley  Barb,  Berkeley.  Police  were  seeking  a  letter  from 
the  Symbione.se  Liberation  Army  concerning  the  Patricia  Hearst  kidnapping. 

4.  March  1974,  KPFA-FM,  Berkeley.  Police  were  seeking  letter  to  station  from 
the  Symbionese  Liberation  Army  regarding  the  death  of  an  Oakland  school 
oflScial. 

5.  June  1974,  Berkeley  Barb,  Berkeley.  The  Federal  Bureau  of  Investigation 
was  seeking  a  letter  from  the  Black  Liberation  Army ;  warrant  issued  on 
attorneys. 

6.  June  1974,  Phoenix,  San  Francisco.  The  Federal  Bureau  of  Investigation 
was  seeking  a  letter  from  the  Symbionese  Liberation  Army ;  warrant  issued  on 
attorneys. 

7.  October  1974,  KPFK-FM,  Los  Angeles.  Police  were  seeking  tape  recorded 
message  from  the  New  World  Liberation  Front  regarding  a  hotel  bombing. 

8.  October  1970,  KPOO-FM,  San  Francisco.  Police  were  seeking  a  letter  written 
by  the  New  World  Liberation  Front  concerning  a  hotel  bombing. 

9.  October  1974,  L.  A.  Star,  Los  Angeles.  Warrant  issued  for  search  of  tabloid's 
offices ;  police  were  seeking  unpublished  articles,  address  books,  and  unpublished 
photos  in  regard  to  a  complaint  by  a  star  that  her  face  was  used  without  authori- 
zation superimposed  in  a  nude  photo. 

10.  September  1977,  WJAR-TV,  Providence,  R.  I.  Police  were  seeking  out-takes 
of  picket  line  disorder  in  Warwick,  R.I. 

11.  December  1977,  KRON-TV,  San  Francisco 

12.  December  1977,  KTVU-TV,  San  Francisco 

13.  December  1977,  KGO-TV,  San  Francisco 

14.  December  1977,  KPIX-TV,  Oakland 

In  all  four  of  the  above  situations,  police  were  seeking  unpublished  film  of  a  dis- 
order at  a  houseboat  community, 

15.  April  1978,  Associated  Press  bureau,  Helena,  Mont.  Police  were  seeking 
unpublished  notes  and  tape  recording  of  interview  with  murder  susiiect  in 
custody. 

Statements  of  Leading  Media  Figures 
[From  The  News  and  The  Law] 

Howard  K.  Smith,  ABC  News. — ^When  I  was  a  new  young  reporter  at  the 
Fnited  Press  in  Nazi  Berlin  .  .  .  there  was  a  knock  at  the  door  ,  .  .  and  15 
Gestapo  men  barged  past  me,  began  opening  every  desk  and  studving  every  piece 
of  paper  they  could  find     ...  Six  hours  later  they  left.  ...  I  remember 'thank- 
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ini;  God  this  f'oulcln't  happen  in  Amoriea.  Well,  now  it  can  it  is  the  worst,  most 
dangerous  ruling  the  Court  has  made  in  memory     .  .  ." 

JaniPS  R.  Reston,  The  New  York  Times.— "Let  us  suppose  this  new  ruling  of 
the  Supreme  Court  had  been  in  effect  a  few  years  ago.  It  would  have  been  very 
easy  for  Richard  Nixon  to  get  a  court  order  to  raid  the  offices  of  The  New  York 
Times  [for  the  Pentagon  Papers]  .  .  .  The  cops  would  have  been  able  to  come 
into  The  Washington  Post  [searching  for  Watergate  sources]   .  .  ." 

The  Associated  Press. — "It  would  open  the  door  for  harassment."  Keith  Fuller, 
general  manager  of  AP. 

The  American  Newspaper  Publishers  Association. — "The  decision  puts  a 
sledgehammer  in  the  hands  of  those  who  would  batter  the  American  people's  First 
Amendment  rights.  ...  It  literally  and  legally  locks  the  lock  that  protects  the 
exercise  of  a  free  press  .  .  ."  Allen  Neuharth,  president  of  ANPA  and  president 
of  Gannett  Newspapers 

'•It  is  self-evident  that  police  searches  of  newspaper  offices  burden  freedom 
of  the  press."  .Terry  Friedheim,  general  manager  of  ANPA. 

Radio  and  Television  News  Directors  Association. — "Search  warrants  in  actual 
practice  mean  that  law  enforcement  officials  can  go  through  everything  in  the 
newsroom  including  confidential  and  unpublished  information.  .  .  ."  Ernest 
Schultz.  president  of  RTNDA  and  news  director  of  KTBY-TV,  Oklahoma  City. 

William  Thomas,  Los  Angeles  Times.— "Incredible."' 

American  Society  of  Newspaper  Editors. —  "The  ruling  could  open  the  door  for 
the  greatest  abuse  ...  A  warrant  could  be  granted  to  a  magistrate  at  midnight 
with  no  opportunity  for  a  newspaper  to  present  a  counter  point  of  view  until  the 
search  has  taken  place.  Obviously,  this  could  have  a  chilling  effect  on  the  press." 
John  Hughes,  president  of  ASNE  and  editor  of  The  Christian  Science  Monitor. 

"All  we  can  hope  for  is  that  magistrates  will  keep  the  First  Amendment  in 
mind."  Richard  Schmidt,  counsel  for  ASNE. 

Society  of  Professional  Journalists,  Sigma  Delta  Chi. — "By  giving  the  police 
a  new  privilege  to  seize  unpublished  and  unhroadcast  material  from  radio  and 
television  files,  the  Court  has  rewritten  the  First  Amendment."  Scott  Aiken, 
chairman  of  the  FOI  Committee  and  finance  editor.  The  Cincinnati  Enquirer. 

Walter  Cronkite,  CBf^  ]\''cir.'?.— "Journalists  are  probably  appalled  by  the  Su- 
preme Court  decision  on  the  searching  of  newsrooms  .  .  .  [A]  warrant  is  signed 
l»y  a  judge,  who  [frequently]  owes  his  election  to  the  [local]  political  machine 
political  machine  .  .  .  [S]ources  dry  up,  scandal  dies,  and  the  political  machine  is 
free  .  .  ." 

Anthony  Day,  Ln.9  Angelea  Times:  chairman.  American  Society  of  Newspaper 
Editors'  FOI  Committee. — "The  decision  makes  newspapers  the  arm  of  the  prose- 
cutrir." 

Floyd  Abrams,  counsel  to  NBC  Neivs  and  The  New  York  Times. — "This  is  a 
short  cut  to  a  wide  range  of  already  existing  First  Amendment  protections  .... 
What  meaning  do  shield  laws  have  any  more?" 

Benjamin  C.  Bradlee,  The  Washinfjtov  Post. — ".Tust  plain  awful ....  Beyond  im- 
flerstanding.  Under  the  ruling,  the  Pentagon  Papers  could  never  have  been 
published." 

The  Reporters  Committee  for  Freedom  of  the  Press. — "A  constiutional  outrage 
....  The  Carter  administration  must  share  the  blame  for  this  landmark  injury  to 
the  First  Amendment  because  its  solicitor  general  urged  the  Supreme  Court  to 
approve  of  the  kind  of  warrant  involved  in  the  case."  Jack  C.  Landau,  director 
and  law  columnist,  Newhouse  Newspapers. 


Editorial  Reaction  to  The  Stanford  Daily  Ruling 
[From  Editor  and  Publisher] 

Chicago  Tribune. — The  question  involved  in  the  Stanford  case  is  one  which 
slioiild  be  subject  to  solution  on  the  l)asis  of  reason,  not  categorical  decrees.  Mr. 
Wliite  and  the  court  majority  have  given  us  a  broad  decree  which  is  bound  to 
have  a  deterrent  effect  on  any  editor  or  reporter  who  sees  a  local  wrong  which 
needs  risrhting.  It  will,  in  short,  protect  the  Watergates  of  the  future." 

Newsday.  Long  Island. — "Newspapers  suffer  a  debilitating  conflict  of  interest 
in  responding  to  attacks  of  this  kind.  On  the  one  hand,  the  press  to  many  is  just 
another  special  interest,  predictably  aggrieved  by  erosion  of  a  privilege.  Yet  the 
press  was  entrusted  by  the  Founding  Fathers  with  a  special  role  in  protecting  the 
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public  from  official  arrogance— which  is  why  the  First  Ameudment  was  written 
iu  the  hrst  place. 

Fortunately,  ifs  a  rare  day  when  the  Supreme  Court  is  so  radically  inclined — 
and  radical  is  the  correct  word — as  to  tinker  with  the  remarkably  effective  day- 
to-day  luiictiouing  of  the  First  Amendemnt  over  nearly  two  centuries. 

'•Uufortiiinittiy,  it  seems  equally  rare  for  journalists  to  succeed  in  convincing 
the  courts  that  their  prime  concern  is  to  guard  the  public  interest  rather  than  to 
enlarge  newspaper  circulation  and  profits.  In  this  sense,  at  least,  the  media  must 
louk  to  their  own  perceived  lack  of  profession-wide  standards  to  understand  why 
rulings  like  Wednesday's  spring  out  of  the  woodwork." 

Clearwater  (,Fla.)  Sun.^"This  week's  court  decision  may  give  rise  to  a  new 
breed  of  craftsman.  Hell  be  the  man  who  can  design  or  build  hidden  wall  panels 
or  secret  trap  doors  where  evidence,  no  matter  how  iunocent,  can  be  hidden. 

"Another  branch  of  knowledge  that  may  flourish  is  cryptology.  A  reporter  talk- 
ing to  a  Mafia  informer  will  be  well  advised  to  couch  his  notes  in  as  mysterious  a 
script  as  he  can  conjure  up.  As  he  sits  writing  his  expose,  he  may  And  himself 
looking  up  into  the  stern  eyes  of  a  deputy  sheriff  who  has  just  marched  through 
the  door,  waiving  a  search  warrant  issued  by  a  friendly  neighborhood  magis- 
trate.' 

Toledo  Blade. — "This  decision,  on  a  5  to  3  vote,  comes  perilously  close  to  giv- 
ing law  enforcement  officials  the  right  to  engage  in  fishing  expeditions  against  the 
news  media. 

"The  Stipreme  Court's  ruling  appears  to  sanction  police  efforts  to  make  news 
organizations  an  arm  of  law.  As  such,  it  is  contrary  to  the  spirit  and  intent  of  the 
Fii'sc  Amendment .  .  ." 

Washington  Post. — "The  idea  now  accepted  by  the  court,  that  no  place  is  im- 
mune from  government  scrutiny  except  a  person's  brain  is  alien  to  the  precepts  of 
the  Bill  of  Rights." 

Los  Angeles  Times. — "Over  the  strong  protests  of  three  dissenters,  the  U.S.  Su- 
preme Coiu't  has  taken  a  narrow,  crabbed,  suspicious  view  of  the  First  Amend- 
ment, and  has  given  exuberant,  indulgent  and  trustful  approval  to  a  sharp  ex- 
tension of  police  power. 

Chicago  Sun-Times. — "It  was  a  landmark  decision  in  press  law — in  the  sense 
that  a  bomb  crater  or  a  strip-mine  scar  can  be  a  landmark. 

"When  the  U.S.  Supreme  Court  ruled  Wednesday  that  police  can  search  news- 
paper offices  even  though  no  employee  of  the  paper  is  involved  in  a  crime,  it  set  a 
horrid  precedent.  One  can  only  hope  some  later  court  will  reverse  the  move,  per- 
haps heeding  the  eloquent  dissents  in  the  case." 

Detroit  News. — "The  Supreme  Court's  ruling  puts  a  fearsome  weapon  in  the 
hands  of  maliciotis  judges  and  policemen  bent  on  fiarassing  a  newspaper  that  has 
been  critical  of  them  or  their  friends.  On  the  flimsiest  pretext  they  could  go 
rummaging  through  a  newspaper  office,  disrupting  the  operation,  seizing  docu- 
ments and  intimidating  the  employes — in  brief,  running  roughshod  over  the  First 
Amendment." 

".  .  .  When  the  press  is  subjected  to  police  search  and  intimidation,  the  public 
interest  suffers,  for  the  press  serves  as  tlie  public's  channel  of  information  about 
politics,  government,  and  other  public  affairs.  Moreover,  if  the  press  can  be 
muffled,  the  ordinary  citizen  can  be  muffled,  too." 

Providence  (R.I.)  Journal-Bulletin. — "The  United  States  Supreme  Court's  de- 
cision permitting  police  to  conduct  unannounced  searches  of  newspaper  offices 
for  criminal  evidence  strikes  a  powerful  blow  at  press  freedom  in  America  .  .  . 

"When  government  encroaches  on  the  gathering  of  news  and  the  free  exchange 
of  information,  as  it  has  done  in  this  instance,  it  is  democratic  society  that  is  the 
ultimate  loser,  and  that  means  all  of  us." 

Hartford  (Conn.)  Courant. — "  .  .  .  Bank  robbers  are  not  camped  out  in  news- 
rooms, free  to  store  the  fruits  of  their  labor,  while  police  wait  helplessly  outside. 

"The  evidence  police  yearn  for  within  the  newsroom  walls  is  information — 
information  gathered  for  the  puiijose  of  informing  the  public,  information  that 
will  dry  up  if  its  sources  are  easily  exposed  to  police  scrutiny  at  will." 

New  York  Daily  News. — "Freedom  of  the  press  is  directly  threatened  by  the 
dismaying  decision  of  the  U.S.  Supreme  Court  giving  the  police  practically  free 
rein  to  make  unannounced  searches  of  the  property  of  innocent  parties  .  .  .  Once 
it  sees  the  enormous  Pandora's  box  that  has  been  opened,  we  hope  the  Supreme 
Court  will  have  the  intellectual  courage  to  reverse  it.self." 

Miami  News. — "The  courts  have  left  new9pai>ers  no  choice  except  to  resist  this 
legal  assault  on  their  freedom  by  taking  special  precautions  to  protect  all  sensitive 
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material  from  police  searches.  Such  action  shouldn't  he  necessary  in  a  democracy 
that  has  hoasted  about  its  press  freedom  for  more  than  200  years." 

Minneapolis  Star. — "It  poses  a  thi-eat  of  irreparable  injury  to  the  freedom  of 
the  press.  Indeed,  although  the  case  before  the  court  arose  iu  1971,  it  is  no  longer 
an  isolated  incident,  there  being  10  similar  ones  recently  .  . . 

".  ...  In  1972  the  Supreme  Court  held  that  journalists  are  entitled  to  have  courts 
balance  First  Amendment  interests  against  claimed  law  enforcement  needs  before 
confidential  information  must  be  produced.  And  26  states,  including  Minnesota, 
recognize  this  principle  in  their  reporters'  shield  laws.  Those  laws  are  jeopardized 
by  the  majority's  autipress  doctrine." 


Editoeial  Statements  on  the  Stanford  Ruling 

"The  privacy  rights  of  the  lavv^-abiding  were  shabbily  treated  by  the  Supreme 
Coiirt  the  other  day  when  it  held  that  police  may  search  for  evidence  of  crime 
on  the  premises  of  persons  who  are  not  themselves  suspected  of  any  crime. 

The  Court's  treatment  of  the  First  Amendment  issue  was  just  as  cavalier  .  .  . 
In  this  decade,  it  is  hardly  fanciful  to  worry  that  public  oflBcials  bent  on  obstruct- 
ing justice  might  invoke  such  authority  malevolently.  Even  worse,  wiretapping  is 
merely  one  kind  of  search ;  there  seems  to  be  no  Constitutional  barrier  to  court 
approved  wiretapping  of  reporters'  telephones."  New  York  Times. 

"In  an  appalling  display  of  muddleheadedness,  the  U.S.  Supreme  Court  has 
ruled  that  police  may  swoop  down  unannounced  on  newspaper  offices  or  any  other 
innocent  party's  premises  and  search  for  evidence  bearing  on  criminal 
Investigations. 

The  5-to-3  decision  strikes  at  the  very  heart  of  the  newspaper's  role  as  an 
investigator  of  wrongdoing  and  a  watchdog  of  government.  Gone  is  the  reporter's 
ability  to  promise  confidentiality  to  his  soiirces.  Gone,  too,  is  the  protection  that 
has  kept  police  from  trying  to  intimidate  newspapers  by  conducting  harras^sing 
searches  of  their  files  and  premises."  The  Miami  Herald. 


Supreme  Court  of  the  United  States 

OCTOBER   term,    197  7 

Nos.  76-1484,  76-1600 

James  Zuroher,  et  al.,  petitioners,  v.  The  Stanford  Daily,  et  al.,. 
respondents. 

Louis   P.    Bergna,    et   al.,   petitioners,   v.    The    Stanford   Daily,   et    al., 

EESPONDENTS. 

On  Writs  of  Certiorari  to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

Motion  for  leave  to  file  brief  and  brief  in  support  of  petition  for  rehearing  sub- 
mitted by  amici  curiae. 

The  Reporters  Committee  for  Freedom  of  he  Press. 

The  American  Newspaper  Publishers  Association. 

The  National  Newspaper  Association. 

The  National  Association  of  Broadcasters. 

The  American  Society  of  Newspaper  Editors. 

The  Associated  Press  Managing  Editors. 

The  Radio-Television  News  Directors  Association. 

The  Student  Press  Law  Center. 

The  Society  of  Professional  Journalists  (Sigma  Delta  Chi). 

The  Newspaper  Guild  (AFI^-CIO). 

The  American  Federation  of  Television  and  Radio  Artists  (AFL-CIO). 

The  California  Newspaper  Publishers  Association. 

The  Newspaper  Association  Managers,  Inc. 

The  National  Press  Club. 

Of  counsel. — Jack  C.  Landau,  the  Reporters  Committee  for  Freedom  of  the 
Press,  1750  Pennsylvania  Avenue.  N.W..  Washington,  D.C. 

Lloyd  N.  Cutler,  William  T.  Lake.  Wilmer.  Cutler  &  Pickering,  1666  K  Street, 
N.W.,  Washington,  D.C,  attorneys  for  Amici  Curiae. 

The  Newspaper  Association  Managers,  Inc.  represents  the  executive  directors  of 
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the  following  press  associations  not  previously  appearing  as  amici  curiae  in  this 
case : 

Alabama  Press  Association,  Allied  Daily  Newspapers,  Arizona  Newspapers  Asso- 
ciation, Inc.,  Arkansas  Press  Association,  Canadian  Community  Newspapers 
Association,  Colorado  Press  Association,  Florida  Press  Association,  Georgia 
Press  Association,  Hoosier  State  Press  Association,  Inc.,  Idaho  Newspaper  Asso- 
ciation, Illinois  Press  Association,  Inc.,  Inland  Daily  Press  Association,  Iowa 
Press  Association,  Inc.,  Kansas  Press  Association,  Kentucky  Press  Association, 
Louisiana  Press  Association,  Maryland-Delaware-D.C.  Press  Association,  Inc., 
Massachusetts  Newspaper  Publishers  Association,  Michigan  Press  Association, 
Minnesota  Newspaper  Association,  Mississippi  Press  Association,  Missouri 
Press  Association,  Inc.,  Montana  Press  Association,  Nebraska  Press  Association, 
Nevada  State  Press  Association,  New  England  Press  Association,  New  Jersey 
Press  Association.  New  Mexico  Press  Association,  Inc.,  New  York  Press  Associa- 
tion, New  York  State  Publishers  Association,  North  Carolina  Press  Associa- 
tion, Inc.,  North  Dakota  Newspaper  Association,  Ohio  Newspaper  Association, 
Oklahoma  Press  Association,  Ontario  Weekly  Newspapers  Association,  Oregon 
Newspaper  Publishers  Association,  Inc.,  Pennsylvania  Newspaper  Publishers' 
Association,  Publishers  Bureau  of  New  Jersey,  Inc.,  South  Carolina  Press 
Association,  South  Dakota  Pre.ss  Association,  Southern  Newspaper  Publishers 
Association,  Suburban  Newspapers  of  America,  Tennessee  Press  Association, 
Texas  Press  Association,  Utah  Press  Association,  Virginia  Press  Association, 
Inc.,  Washington  Newspaper  Publishers'  Association,  Wisconsin  Newspaper 
Association,  and  Wyoming  Press  Association. 

J.  Laurent  Scharff,  1200  ISth  Street,  N.W.,  Washington,  D.C.,  The  Radio-Televi- 
sion News  Directors  Association. 

Christopher  B.  Fager,  and  IMichael  Simpson,  1750  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.,  The  Student  Press  Law  Center. 

David  S.  Barr,  1101  17th  Street,  N.W.,  Washington,  D.C.,  The  Newspaper  Guild. 
Mortimer  Becker,  and  Stanford  I.  Wolff,  1350  Avenue  of  the  Americas,  New 
York,  N.Y..  The  American  Federation  of  Television  and  Radio  Artists. 

Michael  B.  Dorais,  1127  11th  Street,  Sacramento,  Calif.,  The  California  News- 
paper Publishers  Association. 

Arthur  B.  Hanson.  888  17th  Street,  N.W.,  Washington,  D.C.,  The  American 
Newspaper  Publishers  Association. 

James  R.  Cregan,  529  14th  Street,  N.W.,  National  Press  Building,  Washington, 
D.C.,  The  National  Newspaper  Association. 

Erwin  G.  Krasnow,  1771  N  Street,  N.W.,  Washington,  D.C.,  The  National 
Association  of  Broadcasters. 

Richard  M.  Schmidt,  Jr.,  1920  L  Street,  N.W.,  Washington,  D.C.  The  American 
Society  of  Newspaper  Editors ;  and  The  Associated  Press  Managing  Editors. 

Senator  Bayh.  Mr.  Friedheim,  will  you  please  proceed  ? 

TESTIMONY  OF  JEERY  W.  FEIEDHEIM,  EXECUTIVE  VICE  PRESI- 
DENT AND  GENERAL  MANAGER,  THE  AMERICAN  NEWSPAPER 
PUBLISHERS  ASSOCIATION;  ACCOMPANIED  BY  PRANK  NORTON, 
COUNSEL 

Mr.  Friedheim.  Thank  you,  Mr.  Chairman. 

I  am  accompanied  by  ANPA's  counsel,  Mr.  Frank  Norton. 

ANPA,  as  you  Imow,  is  a  trade  association  whose  1,293  member 
newspapers  comprise  more  than  91  percent  of  the  daily  and  Sunday 
newspaper  circulation  in  the  United  States.  Many  nondaily  news- 
papers also  a  re  members. 

On  behalf  of  our  membership,  I  thank  the  chairman  and  members 
of  this  subcommittee  for  this  opportunity  to  testify  on  the  Supreme 
Court's  decision  in  Zurcher  v.  The  Stanford  Daily.  And  I  particularly 
thank  the  subcommittee  for  its  prompt  and  diligent  efforts  to  develop 
legislation  wliich  would  correct  that  "rulc-of-rummage"  decision  and 
Avould  protect  newspapers  and  other  third  parties — who  are  not 
suspected  of  criminal  conduct — from  surprise,  "quick-warrant-and- 
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ransack*'  police  searches  of  their  premises  that  the  court's  decision 
autliorizes. 

The  response  from  all  elements  of  our  free  press  to  the  Court's  May 
81  decision  has  been  continuous,  unanimous  and  properly  outraged. 
I  hope  this  unanimity  of  response  from  the  press  and  the  overwhelm- 
ing support  for  remedial  legislation  has  been  noted  by  and  is  helpful 
to  tliis  commit  fee  and  tlie  Congress. 

The  Court's  decision,  in  the'  words  of  ANPA  chairman  and  presi- 
dent, Allen  H.  Neuharth,  ".  .  .  puts  a  sledgehamer  in  the  hands  of 
those  who  would  batter  tlie  American  people's  first  amendment  rights. 
It  authorizes  harasi^ment  and  intimidation  of  the  public's  rights  to 
know,  and  it  literally  and  legally  picks  the  locks  that  protects  the 
exercise  of  a  free  press  and.  in  effect,  of  free  speech." 

And,  Mr.  Neuharth  continued :  "I  am  not  arguing  that  the  press 
should  be  judge,  jury  and  a  lavr  unto  itself.  But.  if  a  newspaper  pos- 
sesses legitimate  evidence,  that  material  can  and  should  be  obtained 
only  through  the  subpena  process  and  not  through  a  search-first-ask- 
Inter  policy.  I  am  sure  the  free  press  will  have  the  help  and  under- 
standing of  most  American  law  enforcement  officei's:  because  they  do 
not  wish  to  become  storm  troopers  any  more  than  Americans  wish  to 
be  stormed.'' 

That  statement,  Mr.  Chairman,  reflects  ANPA's  recognition  that 
although  the  Sf./nforr/  P.^/iJi/  case  dealt  specifically  with  a  police  raiti 
on  f!,  newspaper,  it  directly  affects  all  citizens  and  their  now-threatened 
T'ight  to  be  protected  from  unreasonable  search  and  seizuT^e.  For  that 
reason,  we  support.  Mv.  Chairman,  this  f^ommittee's  le.o-islative  efforts 
to  perfect  and  report  bills  such  as  those  introduced  by  Senators  Bayh, 
Dole,  Haskell  and  others  which  would  bar  police  searches  of  the 
premises  of  all  third  parties  not  suspected  of  crime. 

My  comments  today  Avill  focus  ]unmarily  on  the  concerns  of  the  free 
press  in  the  wake  of  the  Stanford  Daily  de(-ision  and  on  the  tvpe  of 
legislation  we  believe  this  committee  should  consider  to  protect  the 
l)ress  and  all  innocent  third  parties  from  police  raids  on  private 
])remi';es.  ANPA  does  not  claim  to  have  eitl.er  the  idtimate  analysis 
or  the  final  answer  to  this  complex  situation.  But.  we  do  pledge  to  you 
and  to  the  American  peo])lo  our  candid  views  and  best  efforts  as' we 
all  cooperate  within  our  constitutional  system  of  checks  and  balances 
to  reasonably  and  respectfully  redress  a  split-decision  Supreme  Court 
error. 

In  the  Court's  majority  oi>i)uon.  Justice  White  maintained  that 
"overall  reasonableness"  would  be  exei'cised  by  magistrates  and  police 
in  issuing  warrants  and  carrying  out  searches  of  newsrooms.  "We  can- 
not share  Justice  White's  optimicm  on  this  point;  historv  is  against 
liim. 

We  do  not  impugn  the  integritv  or  the  ]-)ractices  of  the  vast  majority 
of  American  law  enforcement  officials,  but  it  is  no  flight  of  fancv  to 
state  todav  that  some  of  the  most  important  func^tions  and  resjionsi- 
bilities  of  this  Nation's  newspapers  could  be  ended  unless  this  Court 
decision  is  I'apidly  reversed. 

Every  day  newsi)apers  are  involved  in  gathering  information  and 
reporting  to  the  peojde  concerning  the  operation  of  (Jovernment — in- 
cluding the  police,  the  ])rosecutor'=.  and  the  courts.  Much  of  this  in- 
formation comes  from  confidential  sources — people  who  would  not 
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or  could  not  publicly  provide  this  information  about  alleged  abuses 
or  oulriglit  criminality.  This  tlow  of  infonnation — \  ilal  it  tlie  pre.ss  is 
to  fullili  its  watchdog  function  for  the  public — could  slow  to  a  trickle 
if  newspapers  can  no  longer  guarantee  confidentiality. 

Indeed,  this  already  may  be  occurring  in  the  month  and  a  half  since 
the  Court's  decision. 

Similarly,  the  investigatory  spirit  of  a  newspaper  itself  may  be 
sapped  in  some  instances.  It  would  be  regrettable  but  understandable 
for  a  reporter  to  be  reluctant  to  pursue  leads  if  he  knew  that  perhaps 
the  target  of  his  story,  or  the  target's  friends,  could  obtain  a  warrant 
and  uncover  all  of  the  reporter's  information  and  sources.  It  is  per- 
haps not  unfair  to  note  that  confidential  sources  can  range  from 
sheriffs  to  Senators — even  Presidents;  and  search  sites  under  the  cur- 
rent ruling  might  even  be  the  homes  of  Members  of  Congi'ess,  not  just 
newsrooms. 

And  we  fear  that  it  will  not  be  all  that  difficult  to  get  the  w'arrants. 
Justice  AMiite's  contentions  notwithstanding,  the  careful  structuring 
of  search  warrants  is  far  from  an  exact  science.  In  many  cases,  the 
magistrates  issuing  the  warrants  could  be  laymen.  Due  consideration 
of  first  and  fourth  amendment  protections  easily  could  be  lost  in  this 
ex  parte  procedure  between  a  magistrate  and  the  law  enforcement 
officials  with  whom  he  regularly  deals. 

Of  course,  even  a  warrant  which  meets  the  strictest  requirements  as 
to  specificity  is  no  guarantee  against  the  occasional  overzealous 
searcher  using  the  opportunit}^  of  a  newsroom  search  to  rifle  and  rum- 
mage and  intimidate  and  obstruct  indiscriminately. 

An  unannounced  police  raid  on  a  newsroom  at  edition  deadline  time 
might  well  be  so  disruptive  as  to  imperil  publication  itself  producing 
de  facto  the  very  "prior  restraint"  the  Supreme  Court  has  normally 
ruled  impermissible. 

Admittedly,  these  examples  fall  under  the  "worst  possible  case" 
label.  Nevertheless,  these  are  the  possibilities — in  some  cases  proba- 
bilities— which  must  be  considered  by  this  committee  when  addressing 
a  subject  so  ripe  for  mayhem  as  government  intrusion  into  the  func- 
tioning of  the  free  press  foundations  of  a  free  society. 

ANPA,  through  a  variety  of  active  affiliations  with  international 
press  organizations,  plaj^s  an  integral  role  in  world  press  freedom  mat- 
ters. This  experience  makes  us  all  the  more  appreciative  of  our  free 
society  with  its  independent  press.  For  the  record  is  clear  that  in  those 
countries  where  the  press  has  been  fettered  by  government,  where  it 
has  been  used  as  part  of  a  government's  investigatory  apparatus,  wliere 
it  exists  solely  at  the  whim  of  government  police — in  those  countries 
neither  the  press  nor  the  people  are  free.  That  is  not  a  comfortable 
direction  for  America  to  go. 

Two  quick  examples.  On  June  27,  two  American  newspaper  rejiort- 
ers  in  Moscow  were  smnmoned  to  court  and  charged  witli  what  the 
Government  chose  to  call  "slander"  for  reporting  that  Soviet  dissidents 
did  not  believe  a  televised  confession  by  another  dissident.  And  this 
fall  the  Soviets,  using  UNESCO  as  a  forum,  will  agnin  try  to  get  inter- 
national a])proval  for  a  declaration  encouraging  more  governments  to 
control  their  press. 

These  two  samples  of  the  workings  of  a  totalitarian  government  il- 
lustrate an  ongoing,  worldwide  tug  of  war  oxer  press  freedoui.  Ainl, 
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in  the  all-to-many  cases  in  which  a  free  press  has  been  subverted,  other 
freedoms  quicklv  disappear — remoniber  India. 

Now,  all  this  "certainly  is  not  the  case  in  the  United  States.  Press 
freedom  here  lives,  but  as  the  court's  Stanford  Daily  decision  attests, 
it  lives  in  peril  and  in  constant  need  of  defense  by  the  press  itself,  the 
people  and  the  people's  representatives  in  Congress. 

ANPA  has  been  encouraged  by  some  of  the  comments  and  testimony 
of  Justice  Department  officials  stressing  that  _  agency's  regulations 
which  closely  control  its  procedures  for  seeking  information  from  the 
news  media."  We  understand  the  Department  now  is  devising  similar 
restrictive  regulations  to  cover  search  warrants. 

As  an  interim  measure,  we  have  urged  our  members— and  particu- 
larly our  colleagues  in  State  and  regional  press  associations — to  seek 
similar  assurances  from  their  local  and  State  law  enforcement  officials. 
But,  while  helpful,  these  unbinding  comments  and  reversible  depart- 
mental regulations  are  not  enough.  As  Vice  President  Mondale  has 
said,  "too  often  the  opportunity  for  good  faith  by  one  administration 
becomes  an  opportunity  for  abuse  for  the  next." 

A  free  press,  if  it  is  to  remain  free,  cannot  rely  on  the  hoped-for 
good  intentions  of  one  government  personality  after  another — either 
on  the  Federal.  State,  or  local  level. 

iSIerely  relying  on  "overall  reasonableness"  by  all  law  enforcement 
officers— as  the  Supreme  Court  would  have  us  do — is  a  hazard  which  a 
free  press  and  a  free  people  dare  not  risk ;  it  is  simply,  the  Eussian  way, 
not  the  American  wav. 

ANPA,  therefore, "congratulates  those  Members  of  Congress  who 
have  introduced  bills  in  response  to  the  Stanford  Daily  case  decision 
in  an  effort  to  follow  up  on  the  Supreme  Court's  statement  that  "  *  *  * 
the  fourth  amendment  does  not  prevent  or  advise  against  legislative  or 
Executive  efforts  to  establish  nonconstitutional  orotection  against  pos- 
sible abuses  of  the  search  warrant  procedure  *  *  *  ." 

And,  while  we  appreciate  the  introduction  of  bills  aimed  solely  at 
protecting  the  press,  we  believe  that  you  must  seriously  consider 
the  wisdom  of  le<rislation  protecting  the  entire  citizenry. 

The  maiority  of  the  bills  ]^roviding  protection  for  all  citizens  have 
the  following  "aspects  in  common,  all  of  which  ANPA  believes  should 
be  incorporated  in  whatever  bill  is  ultimately  sent  to  the  floor  for  Sen- 
ate debate. 

First,  the  legislation  should  be  applicable  to  State  and  local  law  en- 
forcement officials  as  well  as  to  Federal  officials.  Senator  Haskell,  in 
introducing  S.  320)1,  said  he  believed  Congress  had  the  power  to  so 
locrislate  based  on  the  Bill  of  Rights  and  the  fourteenth  amendment. 
The  ACLU  prepared  a  memorandum,  copies  of  which  I  believe  have 
been  made  available  to  the  subcommittee,  in  which  it  concluded  that 
ponfrressional  power  to  incude  State  and  local  officials  within  such 
legislation  exists  under  both  the  commerce  clause  of  the  Constitution 
and  the  enablinir  clause  of  the  fourteenth  amendment.  Therefore, 
ANPA  suggests  "that  a  bill  be  reported  which  provides  for  Federal 
preemption. 

Second,  ANPA  believes  that  any  reported  bill  should  include  the 
several  proposed  exceptions  which  would  allow  issuance  of  search 
warrants  otherwise  prohibited  by  the  legislation.  Those  exceptions  per- 
mit issuance  of  a  warrant  when  there  is  probable  cause  to  believe  that 
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the  evidence  sought:  (1)  is  in  the  possession,  custody  or  control  of  a 
person  implicated  in  the  crime;  or  (2)  will  be  destroyed,  hidden  or  re- 
moved unless  a  warrant  is  issued  and  is  executed. 

In  some  of  the  bills  which  have  been  introduced,  the  second  exception 
permits  issuance  of  a  warrant  where  there  is  "reasonable"  or  '"prob- 
able" cause  to  believe  the  evidence  "may"  be  destroyed,  hidden  or  con- 
cealed. ANPA  believes  that  the  more  strict  test  of  requiring  a  showing 
of  "probable"  cause  that  the  evidence  "will"  be  destroyed  is  more  ap- 
propriate and  would  allow  less  leeway  for  adventuresome  judicial 
construction. 

The  third  similarity  among  the  bills  protecting  all  citizens  is  pro- 
vision for  the  recovery  of  damages  in  a  civil  suit  against  officials 
violating  the  statute. 

The  additional  sanctions  in  Senator  Haskell's  bill  which  creates  an 
"exclusionary  rule"  also  should  be  incorporated;  because  the  knowl- 
edge that  evidence  obtained  in  violation  of  the  statute  would  be  inad- 
missible in  subsequent  judicial  proceedings  would  ceitainly  deter 
prosecutors  from  attempting  to  evade  the  act  and,  similarly,  would 
heighten  the  issuing  judicial  officer's  awareness  of  the  provisions  of 
the  act. 

Additionally,  we  find  value  in  the  language  in  Senator  Haskell's 
bill  which  insures  that  State  laws — which  provide  greater  protection 
than  the  Federal  legislation — are  not  preempted  by  the  Federal  law. 
Section  6  of  Senator  Haskell's  bill  specifically  provides  for  the  enact- 
ment and/or  enforcement  of  State  laws  creating  evidentiary  privileges 
for  journalists  and  news  organizations. 

In  the  majority  opinion  in  the  Stajiford  Daily  case.  Justice  White 
stated :  "Fifth  amendment  and  State  shield  law  objections  that  might 
be  asserted  in  opposition  to  compliance  with  a  subpena  are  largely 
irrelevant  to  determining  the  legality  of  a  search  warrant  under  the 
fourth  amendment."  Section  6  w^ould  insure  that  such  protective  laws 
could  not  be  ignored. 

Even  given  that  protection,  however,  the  problem  of  "rummaging" 
has  not  yet  been  adequately  addressed  in  the  proposed  legislation  of 
which  ANPA  is  aware.  As  a  result  of  the  Court's  decision,  not  only 
the  press,  but  doctors,  lawyers,  clergymen,  private  citizens,  and  private 
businesses  are  threatened  with  having  their  entire  files  searched  and 
their  privacy  invaded  when  law  enforcement  officials  cannot  specifi- 
cally identify  the  location  of  the  evidence  sought. 

In  the  process,  personal  and  privileged  documents  could  be  viewed 
by  the  law  enforcement  officials  even  though  the  docmnents  were  un- 
related to  the  materials  sought.  While  the  proposed  legislation  makes 
it  difficult  to  obtain  a  search  warrant  directed  at  innocent  third-parties, 
it  provides  no  protection  against  "rummaging"  if  such  a  warrant  were 
issued. 

ANPA  cannot  overemphasize  this  point. 

We,  therefore,  urge  the  subcommittee  to  consider  the  inclusion  in 
any  reported  legislation,  of  an  "antirummaging"  provision. 

In  1972,  the  American  Law  Institute  drafted  a  proposed  procedure, 
some  modification  of  which  might  afford  a  way  of  addressing  this 
problem.  Essentially,  the  Institute  proposed  in  its  "Model  Code  of 
Pre- Arraignment  Procedure,"  that  whenever  a  search  warrant  issued 
authorizino-  the  seizure  of  documents — and  the  documents  sought 
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could  not  be  searched  for  and  identified  without  examining  the  con- 
tents of  other  documents — then  the  executing  officer  should  not  be 
allowed  to  examine  the  documents. 

Rather,  the  documents  should  be  appropriately  protected  until  a 
hearing  could  be  held  to  determine  what  conditions  or  limitations 
should  be  imposed  on  examination  of  the  documents  in  order  to  pre- 
vent unnecessary  or  unreasonable  invasion  of  privacy.  Inclusion  in  the 
bills  before  you  of  a  provision  along  the  lines  of  the  American  Law 
Institute's  proposal  might  help  insure  the  sanctity  of  personal,  con- 
fidential, and  privileged  materials. 

Of  course,  where  newspapers  are  involved,  any  "protection"  of  doc- 
uments would  have  to  be  done  in  a  way  wMch  would  not  prevent  or 
delay  normal  publication  schedules. 

Perhaps  legislation  could  somehow  limit  a  search  to  a  single  or  spe- 
cific desK  or  file  cabinet,  in  any  event,  we  urge  you  to  address  this  issue. 

Mr.  Chairman,  legislation  along  the  lines  which  I  have  just  discussed 
would  go  far  to  ameliorate  the  egregious  eti'ects  on  the  personal  privacy 
of  all  citizens  which  the  Stanford  Daily  case  decision  threatens.  Never- 
theless, ANPA  must  reemphasize  the  serious  threat  posed  to  the  press 
until  this  decision  can  be  corrected. 

Because  it  was  a  newsroom  which  was  searched  in  this  case,  it  is  not 
unreasonable  to  assume  that  some  law  enforcement  officials  may  focus 
specifically  on  the  press  when  they  consider  seeking  warrants  directed 
at  parties  not  involved  in  a  crime. 

We,  therefore,  strongly  support  the.effort  to  draft  legislation  which 
would  guarantee  freedom  from  unnecessary  and  unreasonable  police 
searches,  and  we  are  confident  that  the  committee  will  duly  consider 
the  legitimate  concerns  of  the  free  press  which  is  indispensable  to  our 
free  society. 

I  shall  be  happy  to  respond  to  questions  at  the  conclusion  of  the 
other  presentations. 

Senator  Bath.  Thank  you,  Mr.  Friedheim,  and  Mr.  Day,  and  Mr. 
Landau. 

I  think  the  questions  have  been  pretty  well  answered  by  your  state- 
ments. 

Usually  the  press,  like  any  other  segment  of  society,  has  divergent 
views  on  such  matters. 

But  in  this  particular  area  there  seems  to  be  a  consensus  among  the 
various  groups  that  the  S.  3164  approach  is  best.  Is  that  right  ? 

Mr.  Day.  Yes,  I  think  there  is  that  consensus. 

Senator  Bayh.  Let  me  ask  this  question.  Here  we  have  society 
threatened  and  individuals  threatened.  It  requires  a  good  faith  effort 
on  the  part  of  law  enforcement  agencies  to  get  at  those  who  have  infor- 
mation necessary  to  put  criminals  behind  bars  where  they  cannot  do 
damage  to  society.  Sometimes  the  police  need  to  invade  private  homes, 
but  if  the  people  who  have  the  information  are  not  themselves  impli- 
cated, then  why  should  they  be  subject  to  this  ? 

1  wonder  what  kind  of  impact  this  would  have  on  your  ability  to 
get  information.  Can  you  give  us  some  detail  in  that  regard '( 

Mr.  Landau.  1  think  it  breaks  down  into  two  areas.  One  is  the  area 
that  everybody  can  identify  with,  like  the  Pentagon  Papers,  and  the 
neutron  bomb,  and  the  TFX  and  the  things  that  Jack  Anderson  got 
out  of  the  National  Security  Council  which  precipitated  wiretaps  on 
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those  telephones.  There  is  the  information  that  the  New  York  Times 
got  about  tax  returns  wJiich  precipitated  secret  subpenas  on  the  tele- 
phone toll  records  of  the  New  York  Times  office  here  in  Washington. 

You  have  Kichard  Dudman  of  the  St.  Louis  Post  Dispatch  who  had 
his  telephone  toll  record  secretly  seized  after  he  came  back  from 
Vietnam. 

We  certainly  have  enough  cases  in  the  past  6  or  7  years  where  wire- 
taps, subpenas,  and  other  monitoring  by  the  Government  has  gone  on 
by  the  Government  right  here  in  Washington. 

Senator  Bayh.  You  understand  where  my  sympathy  lies  here.  Let's 
assume  I  am  in  another  business.  My  response  might  be  "so  what?" 
"By  gosh,  if  it  is  necessary  for  law  enforcement  agencies  to  have  that, 
then,  by  golly,  that  is  the  only  way  we  can  enforce  the  laws,  so  we 
ought  to  get  it."  How  do  you  respond  to  that  ? 

Mr.  Landau.  None  of  the  testimony  you  have  heard.  Senator,  has 
said  that  they  cannot  make  an  effort  to  get  the  information.  That  is 
not  what  we  are  objecting  to. 

If  they  want  to  serve  us  a  subpena  and  fight  it  out  in  the  courts  or 
in  the  newspapers  where  the  newspaper  can  plead  the  shield  law  or 
the  first  amendment  and  force  tlie  Government  to  prove  that  they  need 
the  information,  then  that  is  quite  another  thing. 

What  we  are  arguing  is  tiiis.  When  a  newspaper  or  anyone  else  is 
not  involved  in  a  crime  and  who  might  have  documentary  information 
which  might  help  the  police,  then  they  should  not  have  their  file  cabi- 
nets run  through  by  some  fellow  showing  up  at  the  door  with  a  search 
warrant. 

If  they  want  that  information  and  if  they  have  probable  cause  to 
believe  that  the  information  would  be  not  destroyed  if  a  subpena 
were  served  because,  of  course,  once  a  subpena  is  served  you  are  legally 
obligated  to  preserve  the  information  sought  by  the  subpena,  I  don't 
think  that  we  are  arguing  that  any  member  of  the  public  or  the  press 
has  an  absolute  right,  under  all  circumstances,  to  keep  information 
from  the  Government. 

AVliat  we  are  saying  is  that  they  should  not  be  allowed  to  tramp 
around  people's  houses  or  offices,  and  go  through  everything. 

Mr.  Day.  A  point  that  I  think  ought  to  be  made  here  is  the  relation- 
ship of  the  American  press  and  the  American  law  enforcement.  Most 
of  the  time  that  relationship  is  close  and  cooperative.  Newspapers  look 
into  evidence  of  crimes.  The  informal  relationship  has  been  going  on 
for  many  years.  Generally,  newspapers  are  quite  supportive  in  the 
investigations  of  corruption  or  crimes. 

As  you  know,  newspapers  turn  up  an  enormous  amount  of  informa- 
tion which  is  informally  very  often  conveyed  to  law  enforcement 
officials. 

The  problem  is  this.  A  county  sheriff,  for  example,  sees  the  mquiry 
by  the  newspaper  as  a  threat  to  him.  This  is  where  the  problem  is  going 
to  come.  This  happens  all  the  time  all  over  the  country. 

You  have  a  small  town  in  California  and  you  are  looking  into  col- 
lusion, let's  say,  between  the  city  councilmen  and  the  chief  of  police 
in  a  matter  of  "sewer  contracts.  Let's  say  that  you  have  a  tangled  mess. 

This  is  what  editors  are  worried  about.  The  search  warrant  author- 
ity could  enable  the  chief  of  police  who  is  being  investigated  by  tlie 
newspaper  to  (lome  in  and  see  what  they  have  on  him  and  try  to  get  it. 
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Senator  Bayh.  Excuse  me.  I  would  like  to  o;o  beyond  that.  That  is 
certainly  one  thing  for  us  to  consider.  It  would  be  easy  to  understand 
that. 

But,  give  us  some  perception  of  the  chilling  impact  that  this  would 
have  on  your  ability  to  get  information  and  not  only  to  investigate 
the  chief  of  police  but  also  to  let  the  public  generally  know  what  is 
happening  not  only  in  this  area  but  other  areas  as  well. 

Mr.  Day.  That  is  a  question  of  confidentiality  and  trust,  of  course. 
Can  citizens  come  to  us  and  trust  us  with  their  information  and  their 
names,  and  trust  that  those  names  and  that  information  will  be  secure? 

Senator  Bayh.  In  other  words,  if  the  chief  of  police  finds  out  not 
only  what  you  have  on  him  but  one  of  his  lieutenants  was  one  of  those 
leaking  the  infomiation,  there  would  not  be  many  lieutenants  coming 
forth  with  information. 

Mr.  Daf.  Yes,  it  would  be  risky. 

That,  in  my  view,  is  the  heart  of  the  problem.  I  am  talking  about  the 
confidentiality. 

Senator  Bayh.  Gentlemen,  I  have  another  obligation  to  go  to.  I  think 
you  have  answered  most  of  our  questions  in  your  testimony.  We  will, 
of  course,  be  using  you  as  a  sounding  board  as  we  go  along  to  check 
out  our  directions  and  our  specifics. 

Senator  Scott? 

Senator  Scott.  Thank  you,  Mr.  Chairman. 

Gentlemen,  I  want  to  thank  all  of  you  for  your  testimony  and  for 
your  presence  here  today.  Certainly,  you  have'  given  us  information 
that  will  be  helpful  to  us. 

I  have  one  feature  of  this  measure  that  I  do  have  concern  about. 
I  believe  in  the  freedom  of  the  press.  I  believe  in  the  first  amendment. 
However,  I  do  not  feel  that  the  press  should  be  given  rights  not  pos- 
sessed by  others. 

"^Vlien  we  read  the  first  amendment — and  I  know  you  gentlemen  arc 
familiar  with  it — but  just  let  me  read  it  here  for  you. 

Congress  shall  make  no  law  respecting  an  establishment  of  religion  or  pro- 
hibiting the  free  exercise  thereof  or  abridging  the  freedom  of  speech  or  of  the 
press. 

It  talks  about  speech  and  press  which  are  put  together : 

Or  the  right  of  people  peaceably  to  assemble  and  petition  the  government  for 
redress  of  grievances. 

Should  that  individual  who  is  a  citizen  be  prohibited  under  the 
freedom  of  speech  from  making  any  statement  that  he  could  make  in 
a  newspaper  editorial  if  he  purchased  a  newspaper  and  made  the 
same  statement  ?  I  have  not  done  legal  research.  I  do  not  believe  legal 
research  is  necessary  on  this  point. 

However,  where  you  have  a  Constitution  which  is  to  protect  all  of 
the  people,  then  you  have  something  there.  You  have  the  Bill  of 
Rights,  of  course.  You  have  freedom  of  speech  and  freedom  of  the 
press. 

Should  the  editor  be  able  to  say  something,  or  should  the  owner  of  a 
paper,  or  the  publisher  of  a  paper  be  able  to  say  something  because 
he  is  saying  it  in  a  newspaper  that  the  average  citizen  cannot  say  under 
the  first  amendment  ? 

Mr.  Day.  No,  sir. 
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Senator  Scott.  I  appreciate  that  answer. 

I  was  suggesting  to  the  chairman  privately  this.  I  will  say  this 
publicly.  The  bill  that  the  chairman  has  prepared  would  be  much 
more  acceptable  to  me  if  we  would  strike  out  line  7.  It  would  still  be 
the  same  bill.  It  would  then  provide  "In  order  to  assure  the  rights  of 
citizens  under  the  fourth  and  14th  amendments  of  the  Constitution." 

Senator  Bayii.  Would  the  Senator  support  including  the  first 
amendment  in  there  ? 

Senator  Scott.  Well,  how  about  "under  the  Constitution"  simply, 
and  then  have  a  new  title  ? 

I  am  a  lawyer,  but  I  have  been  out  of  practice  for  awhile.  One  of 
my  sons  came  out  to  the  house  the  other  day  with  a  picture  of  the 
Capitol  and  with  the  words  "Washington  is  for  lawyers"  and  I  am 
going  to  be  practicing  with  my  two  sons  in  about  6  months.  How- 
ever, I  do  not  like  the  idea  that  we  make  laws  that  lead  to  litigation 
and  which  help  the  lawyers  only. 

I  have  some  reservation  when  we  put  in  here  that  this  law  is  to 
protect  freedom  of  the  press  and  then  we  don't  say  anything  about 
speech. 

We  do  have  the  14th  amendment.  We  have  the  equal  protection 
provision. 

Do  we  have  a  right  to  single  out  the  press  for  protection  and  not 
others  ? 

I  think  that  has  been  answered,  but  you  might  want  to  elaborate. 

Mr.  Day.  I  think  so.  It  is  not  only  a  fourth  amendment  problem  but 
a  first  amendment  problem.  To  say  that  everyone  has  free  speech  and 
it  is  free  speech  for  everyone  including  the  press  is  not  to  say  that  the 
press  does  not  have  special  constitutional  standing.  It  does.  It  shares 
this  with  the  ordinary  citizens. 

Senator  Scott.  It  is  shared  with  the  ordinary  citizen.  There  is  free- 
dom of  speech. 

Mr.  Day.  You  could  add  "to  protect  the  freedom  of  speech  and  the 
press"  in  the  language. 

Mr.  Freidheim.  Senator,  I  think  one  of  our  concerns  is  that  this  de- 
cision has  an  adverse  impact  on  the  freedom  of  speech  of  the  individ- 
ual. In  our  system,  which  has  evolved  over  the  years,  the  press  is 
essential  to  the  citizen  who,  in  many  instances,  might  not  otherwise 
have  the  opportunity  to  exercise  the  freedom  of  speech. 

We  talked  about  the  police  corruption  that  was  hypothesized.  But 
the  lieutenant  in  the  police  force  may  not  feel  that  he  can  exercise  his 
freedom  of  speech  in  a  public  forum.  Yet,  the  system  we  have  evolved 
which  allows  him  to  exercise  the  competition  of  ideas  that  he  wishes 
to  place  in  a  public  forum  through  the  free  press,  in  fact,  allows  him 
freedom  of  speech  even  though  at  that  point  he  is  not  able  to  attach 
his  name  to  it. 

The  freedom  of  speech  and  the  freedom  of  the  press  go  together,  and 
the  press  provides  additional  opportunity  for  the  average  citizen  to  ex- 
press that  free  speech. 

Senator  Scott.  These  are  just  some  thoughts  that  came  to  me  on  the 
spur  of  the  moment.  I  was  reading  the  bill  this  morning. 

This  is  section  2,  the  first  paracraph  of  the  bill  where  the  protection 
of  the  press  is  somewliat  isolated  from  the  protection  of  others. 
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I  do  not  believe  that  under  the  bill  as  written  that  that  is  the  inten- 
tion of  the  author.  I  think  that  Senator  Bavh,  of  course,  can  speak  for 
himself.  But,  I  do  not  think  that  he  intended  that  this  apply  only  to 
the  press. 

However,  in  the  first  paragraph  the  bill  does  refer  to  the  press  but 
does  not  refer  to  freedom  of  speech  or  to  the  business  man  or  the  physi- 
cian who  might  have  some  confidential  papers,  or  to  the  lawyer,  or  to 
anyone  other  than  the  press. 

While  I  would  not  attempt  to  discriminate  a^^-ainst  the  press,  I  would 
not  discriminate  against  the  American  public,  either,  and  give  prefer- 
ential treatment  to  the  press.  I  do  not  believe  tlie  nress  has  a  right  to 
expect  preferential  treatment  in  a  government  such  as  we  have.  I  be- 
lieve in  a  free  press,  but  not  a  privileged  press. 

The  press  should  be  on  the  same  level,  in  my  judgment,  as  others. 

The  Wall  Street  Journal  editorial,  that  I  was  referrina:  to  earlier, 
somewhat  goes  along  with  that  line  of  reaso7iin.<T:.  It  is  in  the  best  inter- 
est of  the  media  or  the  press  itself  if  the  laws  are  general  in  nature 
rather  than  specific. 

I  think  an  argument  could  be  made  like  this.  Although  no  one  knows 
in  advance  what  the  courts  would  liold.  but  this  act  mi.qrht  be  found 
unconstitutional  as  violating  the  14th  amendment  if  the  press  were 
singled  out  here. 

Again,  this  is  just  a  curbstone  statement.  Law  vers,  you  know,  indi- 
cate that  curbstone  statements  are  generally  not  worth  very  much. 

Would  you  gentlemen  care  to  comment  any  further? 

I  see  the  chairman  has  had  to  leave.  He  indicated  that  he  did  have 
another  engagement. 

It  is  about  lunch  time  for  all  of  us.  So,  I  do  not  want  to  prolong  the 
hearing. 

However,  any  response  that  you  would  care  to  make  on  this  point 
would  be  welcome.  Then  after  that,  any  further  statement  of  any  kind 
you  would  like  to  make  would  be  accepted, 

Mr.  Landau.  I  have  one  comment.  There  has  never  been  a  case  I 
know  of  in  the  Supreme  Court  where  freedom  of  speech  has  been  given 
lesser  protection  than  freedom  of  the  press.  There  is  a  debate  among 
the  Justices  as  to  whether,  in  fact,  it  is  separate  protection  or  is  not  a 
separate  protection. 

Senator  Scott.  This  act  does  refer  to  the  press,  but  not  to  the  free- 
dom of  speech. 

Mr.  Landau.  It  is  perfectly  clear,  I  think,  if  you  read  the  history  of 
the  fourth  amendment  that  Justice  White  starts  out  part  two  of  his 
decision  saying  that  the  history  of  the  fourth  amendment  has  largely 
evolved  between  the  conflicts  between  the  Crown  and  the  printers,  so 
there  is  no  question  that  one  of  the  original  limits  of  the  fourth  amend- 
ment were  the  libel  cases  in  England  which  resulted  in  restrictions 
being  put  on  the  search  power  of  the  British  magistrates. 

Senator  Scott,  Anybody  else  have  any  further  statement  you  would 
like  to  make? 

Mr,  Day,  I  would  just  repeat.  Senator,  that  in  our  view  the  general 
legislation  is  preferable,  i)ut  if  necessary,  we  would  take  special 
legislation. 

Senator  Scott.  We  thank  you.  gentlemen,  very  much. 

The  committee  will  now  adjourn. 
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[Whereupon  at  12 :40  p.m.,  the  subcommittee  was  adjourned.] 
[Materials  follow :] 

American  Newspapeb  Publishers  Association, 

June  21,  1978. 
The  Hon.  Bibch  Bayh, 

Chairman,  Subcommittee  on  Constitution,  Committee  on  Judiciary, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  The  American  Newspaper  Publishers  Association  is  most 
encouraged  with  the  attention  you  and  other  Members  of  the  Congress  are  giving 
to  the  new  threat  of  surprise  police  searches  of  newsrooms  which  the  U.S. 
Supreme  Court  seems  to  have  created  May  31  in  its  decision  in  Zurcher  v.  Stan- 
ford Daily. 

ANPA  is  a  trade  association  of  1292  newspapers  representing  more  than  91 
percent  of  the  daily  and  Sunday  newspaper  circulation  in  the  U.S.  In  addition, 
many  non-daily  newspapers  are  members. 

In  an  amicus  curiae  brief  to  the  Supreme  Court  in  this  case,  ANPA  joined  with 
other  press  parties  in  arguing  against  police  searches  of  newspaper  oflBces  for 
information  concerning  a  crime  when  no  one  connected  with  the  newspaper  is 
suspected  of  any  wrongdoing.  We  maintained  that  when  such  information  is 
sought  by  the  police  a  subpoena  should  be  issued  to  the  newspaper,  thereby  allow- 
ing the  newspaper  due  process  of  resisting. 

In  the  wake  of  what  we  believe  to  be  a  ixttentially  disastrous  decision  by  the 
Court  in  this  case,  it  is  now  incumbent  upon  the  Congress  to  close  the  door  on 
unannounced  police  raids  of  the  premises  of  innocent  third  parties  in  general, 
and  of  newsrooms  in  particular.  There  are  several  forms  of  legislative  language 
which  would  ai)i)ear  to  do  this  job,  and  ANPA  stands  ready  to  work  with  you  and 
your  colleagues  on  the  subcommittee  to  find  the  best  possible  language. 

For  your  information,  I  am  enclosing  a  copy  of  a  recent  speech  by  ANPA 
Chairman  and  President  Allen  H.  Neuharth  which  deals  in  part  with  this 
decision  and  a  copy  of  the  amicus  curiae  brief  which  ANPA  and  other  press 
parties  filed  with  the  Supreme  Court  in  this  case. 

We  look  forward  to  providing  the  Subcommittee  on  Constitution  with  our  de- 
tailed views  at  a  future  hearing.  In  the  meantime,  we  request  that  this  letter  be 
made  a  part  of  the  June  22  hearing  record  on  S.  3162  and  S.  3164. 
Sincerely, 

Jerbt  W.  Friedheim. 

Enclosures. 
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Anterican  Newspaper  Pubfishen  Association 


Address  by 

Allen  H.  Neuharth 

Chairman  and  President 

American  Newspaper  Publishers  Association 

50th  Annual  ANPA  Research  Institute  Production  Management  Conference 
June  5, 1978,  St.  Louis,  Mo. 


This  50th  Annual  FVoduction  Management  Conference 
of  the  ANPA  Research  Institute  offers  a  very  special  op- 
portunity for  a  dual-directional  look,  forward  and  back,  at 
an  undertaking  of  great  significance  to  every  one  of  us 
here,  the  publishing  of  ever  better  daily  newspapers. 

We  have,  on  one  hand,  the  opportunity  to  look  forward, 
as  always  with  the  ANPA  Research  Institute.  Forward: 

Through  the  Gateway  to  the  '80s  theme  of  this  50th  an- 
nujil  meeting; 

Through  the  largest  exhibit  ever  of  newspaper  printing 
technology; 

Through  the  Conference  program  discussions  from 
research  to  readership  and  from  newsroom  to  newspaper 
routes; 

Through  the  shared  wisdom  and  experiences  of  produc- 
tion geniuses,  publishers,  general  managers,  editors,  and 
especially  the  large  delegation  of  our  friends  from  foreign 
newspapers,  whom  we  are  dehghted,  and  flattered,  to 
welcome; 

Through  all  of  us  traveling  from  far  and  near  to  this  St. 
Louis  Gateway  for  a  single  purpose:  to  look  forward  to  do- 
ing an  even  better  job  for  our  newspaper  readers. 


We  have,  on  the  other  hand,  an  opportunity  to  look 
back,  in  reflection,  upon  50  annual  meetings  (over  51 
years,  by  the  way,  because  of  a  one-year  lapse  in  wartime) 
since  1927  of  ingenuity  and  inspiration  that  have  helped 
move  the  newspaper  printing  business  through  its  finest 
years. 

Let  us  reflect  on  those  years  together. 

It  was  1927  . . .  Charles  Lindberg  flew  the  Atlantic  alone 
in  the  Spirit  of  St.  Louis  . . .  Adolf  Hitler  was  spreading  his 
outrageous  ideas  in  Mein  Kampf . . .  Louie  Armstrong  was 
showing  the  world  how  to  play  solo  jazz  trumpet  with  St. 
James  Infirmary  .  .  .  and  Fred  Schaub  was  in  Harris- 
burg,  Pennsylvania,  for  what  was  humbly  called  the 
ANPA  Mechanical  Conferences,  the  first  and  forerunner 
of  these  Conferences. 

Today  Frederick  W.  Schaub,  retired  chairman  of  the 
board  of  Lindsay-Schaub  Newspapers  Inc.,  is  here  with  us 
as  we  celebrate  the  golden  anniversary  of  that  Harrisburg 
Conference  at  which  he  and  82  other  newspaper  trail- 
blazers  gathered  to  work  for  better  newspapers,  as  these 
annual  meetings  have  been  doing  ever  since. 

Mr.  Schaub,  please  stand  so  that  all  of  us  can  properly 
salute  you  for  what  you  helped  start  then  and  for  all  you 
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have  done  for  newspapcring  since. 

To  you.  and  to  the  other  82  forward  thinking  newspaper 
executives  whose  vision  and  dedication  laid  the  ground 
work  for  so  much  of  our  progress,  we  express  our  great 
gratitude. 

It  was  1927  .  .  .  William  McAdtx)  was  warning  that  an 
end  to  Prohibition  would  undermine  the  nation  .  .  .  Clara 
Bow  was  a  hit  in  "Rough  House  Rosie"  .  .  .  the  League  of 
Nations  was  hoping  to  bring  peace  through  disarmament 
.  .  .  and  the  first  Mechanical  Conference  look  only  two 
days,  less  lime  than  some  of  the  83  participants  spent 
traveling  to  and  from  that  Harrisburg  meeting. 

Today  nearly  15.000  newspaper  executives  from 
throughout  this  continent  and  from  almost  every  other 
free  press  country  in  the  world  have  journeyed  here  to  St. 
Louis  for  the  largest  newspaper  business  meeting  in  the 
world  — and  one  of  the  most  important— for  almost  a  full 
week  of  talk  about  publishing  better  newspapers. 

We'll  talk  about  readers  and  how  to  reach  more  of  them, 
at  today's  sessions. 

About  technological  developments  and  how  to  use 
them,  tomorrow. 

About  operating  ideas  and  systems  and  how  to  live  with 
them,  on  Wednesday. 

About  the  future  and  how  to  get  ready  for  it,  on 
Thursday. 

It  was  1927  .  .  .  the  Gumps  were  on  the  coniic  page  .  .  . 
the  Yankees  beat  the  While  Sox  with  homers  by  Babe 
Ruth  and  Lou  Gehrig  .  .  .  John  Logie  Baird  was  working 
on  a  high-speed  scanning  system  that  ultimately  led  to 
television  .  .  .  and  the  Mechanical  Conference  studied  the 
then  newest  breakthrough  in  newspaper  technology- the 
electro  stereotype  pot. 

Today,  over  at  the  Conventon  and  Exhibition  Center  we 
see  record-breaking  displays— in  quantity  and,  in  my  opin- 
ion, in  quality— of  sophisticated  printing  technology,  new 
advertising  display  devices,  new  progress  in  remote  ter- 
minals for  news  bureaus,  new  hopes  for  still  greater 
speed,  greater  accuracy,  greater  clarity,  greater  effi- 
ciency. 

It  was  1927  . . .  honeymooners  were  paving  $1 .25  a  night 
for  tourist  rooms  at  Niagara  Falls  .  .  .  "The  Jazz  Singer" 
was  the  first  talking  movie  .  .  .  the  Heisenberg  principle  of 
uncertainty  suggested  that  every  observation  has  a  de- 
gree of  possibility  .  .  .  and  83  newspaper  executives  were 
observing  the  possibility  of  improving  typesetting  sys- 
tems, printing  quality,  newsprint  wa.ste  control  and  such. 

Today  many  of  those  possibilities  have  become  realities 
.  .  .  Monotypes  and  Linotypes  have  become  CRTs  and 
photo-typesetters  ...  10  lines  per  minute  have  become 
8000  characters  per  second  .  .  .  the  old  rocker  box  has  giv- 
en way  to  plastic  plates  .  .  .  the  work  of  the  ring  machine 
has  moved  into  the  electronic  newsroom  .  .  .  and  offset 
printing,  which  got  its  real  start  at  this  Conference  in 
1961,  now  producing  seven  out  of  every  10  newspapers  in 
this  country  and  Canada. 

The  terms  have  changed,  the  technology  has  improved, 
the  talent  mix  has  expanded  to  bring  a  cross  section  of 
total  newspaper  expertise  to  these  sessions,  but  the  goal 
today  is  exactly  the  same  as  the  goal  in  1927:  better  news- 
papers. 


And  so  are  many  of  the  challenges  still  the  same:  turn- 
ing blue  sky  blueprints  into  operating  hardware  and  soft- 
ware, translating  system  specifications  into  daily  reliabih 
ty,  training  operating  staffs  to  get  the  most  from  every 
drawing  board  advance,  teaming  all  departments  in  total 
effectiveness,  from  keystroke  to  off  time. 

All  of  those  challenges  come,  as  the  traveling  salesmen 
say,  with  the  territory.  They  did  in  1927;  they  do  today. 
The  price  of  progress  is  the  dedication  and  hard  work  that 
has  characterized  the  half  century  of  these  meetings  and 
must  carry  us  forward  through  the  Gateway  to  the  '80s. 

And  as  we  in  the  newspaper  world  progress,  we  also 
must  protect  our  flank,  as  the  United  States  Supreme 
Court  reminded  us  bluntly  and  blatantly  just  last  week. 
No  sooner  had  the  Justices  told  OSHA  that  it  cannot 
barge  into  our  newspaper  plants,  or  anywhere  else,  with- 
out knocking,  then  they  turned  around  and  handed  out  a 
pass  key  to  our  newspaper  offices  and  files. 

The  decision  of  last  Wednesday  subjecting  newspaper 
offices  to  ransacking  puts  a  sledgehammer  in  the  hands  of 
those  who  would  batter  the  American  people's  First 
Amendment  rights.  It  authorizes  harassment  and  intimi- 
dation of  the  public's  right  to  know.  It  hteraUy  and  legally 
picks  the  lock  that  protects  the  exercise  of  a  free  press 
and,  in  effect,  of  free  speech.  As  is  often  the  case,  the 
ultimate  consequences  may  not  be  as  severe  as  first 
seemed  the  case.  So  while  we  should  react,  we  should  not 
over-react. 

ANPA's  legal  experts— working  with  the  lawyers  of 
other  newspaper  organizations— now  are  analyzing  this 
"Stanford  Daily"  decision  to  develop  a  detaDed  damage 
assessment  and  a  plan  for  remedial  action. 

We  can  take  some  encouragement  from  the  initial  reac- 
tion of  the  L'.S.  Justice  Department,  which  has  said  it  in- 
tends to  stick  with  its  rules  that  subpoenas  must  be  used 
—  and  then  rarely— to  seek  data  from  the  press;  rather 
than  the  Supreme  Court's  "quick-warrantandransack" 
doctrine. 

We  will  vigorously  encourage  Justice  to  make  its  sub- 
poena policy  widely  known.  We  will  join  with  the  state 
press  associations  and  our  member  newspapers  across 
North  America  to  encourage  state  and  local  governments 
to  adopt  and  to  strongly  reaffirm  the  .same  "subpoena-not- 
search"  policy. 

In  short,  we  shall  a.sk  state  and  local  officials  to  help 
save  the  press  and  the  public  from  the  folly  of  this 
Supreme  Court  decision. 

I  am  sure  we  will  have  in  this  task  the  help  and  under- 
standing of  most  American  law  enforcement  officers; 
because  they  do  not  wish  to  become  storm  troopers  any 
more  than  we  wish  to  be  stormed. 

I  am  not  arguing  that  the  press  should  be  judge,  jury 
and  a  law  unto  itself.  Not  at  all.  But,  if  a  newspaper  pos- 
sesses legitimate  evidence,  that  material  can  and  should 
be  obtained  only  through  the  subpoena  process,  as  the 
lower  courts  ruled,  not  through  a  "search  first-ask  later" 
policy. 

Only  if  the  press  has  its  day  in  court  to  argue  the  legit-      ^ 
imacy  of  the  case,  as  it  can  and  has  done  successfully 
through  the  subpoena  route,  can  the  press  fulfill  the  role 
which  an  earher  Supreme  Court  established  in  this  elo- 
quent statement  by  Justice  Hugo  Black:  "In  the  First 
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Amendment,  the  founding  fathers  gave  the  free  press  the 
protection  it  must  have  to  fulfill  its  essential  role  in  our 
democracy.  The  press  was  to  serve  the  governed,  not  the 
governors . . ." 

With  all  due  respect  to  this  United  States  Supreme 
Court,  the  press  of  America  is  still  going  to  serve  the 
governed,  not  the  governors  waving  search  warrants  to 
justify  fishing  expeditions.  We  must  do  as  U.S.  Judge 
Harold  Medina  advised  us,  "fight  like  tigers"  against  this 
latest  effort  at  press  restraint. 

Despite  the  outrageous  court  ruling,  I  am  absolutely 
confident  that  the  public's  right  will  prevail.  America  has  a 
great  history  of  making  the  right  things  come  to  pass  ul- 
timately, if  not  sooner.  And  that  is  as  true  today  as  it  was 
in  our  founding  days. 

As  I  tour  this  country  in  my  role  as  ANPA  Chairman 
and  President  and  in  the  course  of  visiting  our  77  Gannett 
newspapers  in  30  states  and  two  U.S.  territories,  I  see  en- 
couraging evidence  of  that. 

I  see  a  nation  of  people  who  believe  in  themselves,  in 
each  other  and  in  the  ideals  they  share  ...  a  people  who 
are  concerned  about  the  issues  of  economy  and  ecology 
and  energy,  but  by  no  means  convulsed  by  them  ...  a  peo- 
ple who,  according  to  Louis  Harris  surveys,  believe: 

That  most  other  people  are  decent  and  honest,  plus  79 
percent; 

That  the  democratic  system  keeps  this  nation  great, 
plus  74  percent; 

That  human  values  deserve  top  priority,  plus  63  percent 
...  a  people  who  are  not  looking  for  panaceas  and  easy 
outs,  but  simply  want  leaders  who  will  help  them  find  real 
answers  to  real  problems  .  .  .  people  who  are  confident 
that  those  answers  can  be  found. 

Those  Americans  who  believe  in  their  country  also 
believe  in  their  newspapers,  and  it  is  appropriate,  as  we 
approach  this  Gateway  to  the  '80s,  to  take  a  close  look  at 
where  we  stand  with  our  consumers,  our  readers. 

A  new  Louis  Harris  survey  compares  American  public 
opinion  of  newspapers  with  19  other  basic  industries- 
such  as  oil,  drugs,  health  care,  automobile,  steel,  insurance 
and  such— on  questions  of  confidence  and  values.  News- 
papers ran  two  to  14  percentage  points  above  the  all- 
industry  averages  and  were  seven  points  ahead  in  overall 
standings: 

In  the  quality  of  management— 75  percent  positive,  six 
points  above  average; 

In  quality  of  products  and  services— 71  percent  positive, 
four  points  above  average; 

In  attending  to  consumer  complaints— 60  percent  posi- 
tive, seven  points  above  average; 

In  providing  steady  jobs— 72  percent  positive,  four 
points  above  average; 

In  good  labor  relations— 66  percent  positive,  two  points 
above  average. 

One  statistic  is  more  important  than  all  others.  The 
newspaper  industry  led  all  other  industries  in  concern 
about  the  communities  where  it  conducts  business,  with  a 
70  percent  score,  14  points  ahead  of  the  all-industry 
average.  That  is  the  public's  vote  of  confidence  in  their 
newspapers. 


The  public  gives  us  a  very  encouraging  report  card.  We 
should  take  pride  in  that,  but  not  too  much  comfort.  We  aU 
face,  individually  and  collectively,  many  tasks  and  tests  to 
maintain  passing  grades  and,  more  important,  to  achieve 
even  higher  scores. 

Speaking  of  report  cards,  let  me  say  a  few  words  about 
the  latest  Ralph  Nader  excursion  into  righteousness  with 
his  outfit's  manual  for  readers  to  appraise  their  daily 
newspapers.  That  idea  is  great  and  most  of  the  particulars 
on  news  coverage  are  goals  all  of  us  here  share,  to  put  out 
responsive  and  responsible  newspapers  for  all  in  our  com- 
munities. 

But  as  usual,  Nader's  crowd  is  more  interested  in  flex- 
ing muscles  noisily  than  in  contributing  to  the  strengths 
that  have  made  America  great.  The  manual  puts  more  em- 
phasis on  organizing  pressure  groups  and  threatening 
boycotts  than  in  finding  out  the  real  story  of  the  news- 
paper industry's  day-in-day-out  efforts  to  serve  and  satisfy 
its  readers.  The  Nader  numbskulls  neither  know  nor  un- 
derstand the  dedication  represented  at  this  meeting,  and 
they  obviously  do  not  want  to  clutter  their  prejudices  with 
facts. 

The  facts  are,  however,  reflected  in  this  great  gather- 
ing, in  the  commitment  reflected  in  the  program  discus- 
sions, in  the  progress  reflected  in  the  exhibits,  in  total 
newspaper  effort  reflected  in  the  cross-section  of  talent 
and  technology  that  is  gathered  here  under  the  ANPA 
umbrella,  ready  to  work  even  harder  to  do  an  even  better 
job  for  our  readers. 

We  have  accomplished  a  lot,  but  we  have  a  long  way  yet 
to  go.  Currently  ANPA  is  studying  satellite  communica- 
tions technology;  a  possible  substitute  or  supplemental 
fibre  for  newsprint  made  from  kenaf;  entirely  new  press 
concepts;  and  a  host  of  other  developments  that— like 
offset— could  become  commonplace  in  the  next  decade  and 
could  further  strengthen  our  position. 

Undoubtedly,  in  coming  years  there  will  be  significant 
automation  developments  for  handling  our  newspapers  in 
the  mailrooms.  Work  is  being  done  in  cooperation  with  the 
Newspaper  Readership  Council  on  specially-designed  de- 
livery vehicles  and  computerized  circulation  systems. 

In  addition  to  those  specific  projects,  ANPA  has  put  for- 
ward a  broad  six-point  program  of  goals  for  improving  dai- 
ly newspapers  which  we  shall  pursue  this  year  and 
beyond: 

First,  we  shall  work  to  increase  the  understanding  of 
and  participation  in  ANPA  activities,  both  by  our  own 
members  and  in  cooperation  with  other  professional 
newspaper  groups; 

Second,  we  shall  work  to  strengthen  the  role  of  ANPA 
in  'cringing  together  all  quarters  of  newspaper  exper- 
tise—production experts,  editors,  marketers,  research- 
ers—in a  cooperative  but  not  compromising  approach  to 
our  total  newspaper  concerns  and  our  total  newspaper 
readership. 

Third,  we  shall  continue  the  emphasis  in  ANPA  priori- 
ties on  matters  of  readership.  First  Amendment  rights, 
government  restraints  and  press  freedom  in  the  Third 
World; 

Fourth,  we  shall  upgrade  personnel  activities  from 
dealing  in  contract  clauses  to  developing  training  op- 
portunities that  will  assist  all  newspaper  people— regard- 
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less  of  age,  or  sex,  or  color,  or  size  or  shape-in  achieving 
their  full  potential; 

Fifth,  we  shall  encourage  and  recognize  and  reward  top 
quality  product  performance  by  newspapers  large  and 
small  throughout  the  United  States  and  Canada; 

Sixth,  we  shall  generally  enhance  the  public  image  of 
ANPA  as  the  fronlrunner  in  assisting  all  American  news- 
papers to  fulfill  successfully  their  roles  as  both  a  free  press 
and  as  a  free  enterprise. 

Those  planks  are  new  to  suit  the  new  needs  of  our 
times,  but  the  principles  behind  them  are  not  new,  and 
that  is  the  point  that  our  critics,  our  watchers  and  even 
some  of  our  readers  fail  to  understand. 

Times  change  from  ragtime  thumping  to  disco  bumping 
.  .  .  from  depression  to  expansion  to  inflation  to  who- 
knows  what  next . . .  from  peace  to  war  and  back  and  forth 
a  couple  of  times  over. 

But  in  many  ways  this  year  of  1978  is  1927  all  over  again 
.  .  .  Louie  Armstrong  has  departed,  but  his  "Sleepytime 
Down  South"  lives  on  .  .  .  the  League  ol  Nations  is  gone, 
but  its  hope  for  peace  through  disarmament  lives  on  .  .  . 
the  Gumps  are  gone,  but  the  daUy  comic  page  lives  on, 
along  with  all  the  other  ingredients  of  a  complete  daily 


newspaper. 

The  publishing  practice  of  the  Harrisburg  Conference 
days  are  gone  or  greatly  improved,  but  the  principle  of 
that  day— to  publish  better  newspapers  every  day  — Lves 
on. 

Nothing  can  change  that  dedication  and  determination: 
not  the  weight  imposed  by  an  adverse  Supreme  Court  rul- 
ing, not  the  nonsense  inflicted  by  the  Nader  crowd,  not  the 
vexations  that  sometimes  boil  up  between  us  and  our  ven- 
dors. 

Today,  as  throughout  the  past  half  century,  this  confer- 
ence is  working  for  a  newspaj)er  industry  that  provides  a 
strong  free  press,  a  healthy  tree  enterprise  and  the  best 
friend  the  readers  in  each  community  and  the  citizens  of 
this  nation  ever  had. 

So  let  us  now  proceed  from  the  reflections  of  the  past 
and  the  challenges  of  the  present  to  the  opportunities  of 
the  future:  through  this  week  of  meetings,  through  every 
week  thereafter,  through  that  Gateway  to  the  '80s  that 
will  turn  still  more  possibiL'ties  for  our  newspapers  into 
still  greater  realities  for  our  readers. 

TTiank  you.  ■ 
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In  The 
October  Term,  1977 


Nos.  76-1484,  76-1600 


James  Zurcher,  et  al, 

Petitioners, 

V« 

The  Stanford  Daily,  et  cd., 

Respondents. 

Louis  P.  Bergna,  et  al, 

Petitioners, 

V  • 

The  Stanford  Daily,  et  al, 

Respondents. 

On  Writs  of  Certiorari  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 


BRIEF  FOR  AMICI  CURIAE 

THE   REPORTERS  COMMITTEE  THE  STUDENT  PRESS  LAW 

FOR  freedom  of  THE  PRESS       CENTER 

THE  AMERICAN  NEWSPAPER  THE  SOCIETY  OF  PROFESSIONAL 

PUBLISHERS   ASSOCL\TION  JOURNALISTS  (SIGi>L\  DELTA 

THE  NATIONAL  NEWSPAPER  CHI) 

ASSOCIATION  THE   NEWSPAPER  GUILD 
THE  NATIONAL  ASS0CL4TI0N  (AFL-CIO) 

OF  BROADCASTERS  THE  AMERICAN  FEDERATION  OF 
THE  AMERICAN  SOCIETY  OF  TELEVISION  AND  RADIO 

NEWSPAPER  EDITORS  ARTISTS  (AFL-CIO) 

THE  ASSOCIATED  PRESS  THE   CALIFORNIA  NEWSPAPER 

MANAGING  EDITORS  PUBLISHERS  ASSOCIATION 

THE   RADIO-TELEVISION   NEWS 

DIRECTORS  ASSOCIATION 
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QUESTIONS  PRESENTED 

1.  Whether  the  First  Amendment  permits  police  offi- 
cers to  perform  a  surprise  search  of  a  news  organization's 
offices,  without  notice  or  opportunity  to  raise  a  judicial 
challenge,  where  there  is  no  showing  that  the  news  organi- 
zation is  involved  in  criminal  activity  or  is  likely  to  de- 
stroy evidence  in  its  possession. 

2.  Whether  the  Civil  Rights  Attorney's  Fees  Awards 
Act  of  1976  authorizes  an  award  of  fees  to  a  news  organi- 
zation that  has  successfully  vindicated  its  First  Amend- 
ment rights  in  a  suit  under  42  U.S.C.  §  1983. 

INTEREST  OF  AMICI  CURIAE 

This  Brief  Amicus  Curiae  is  submitted  with  the  con- 
sent of  the  parties  by : 

The  Reporters  Committee  for 
Freedom  of  the  Press 

The  American  Newspaper  Publishers 
Association 

The  National  Newspaper  Association 

The  National  Association  of 
Broadcasters 

The  American  Society  of  Newspaper 
Editors 

The  Associated  Press  Managing 
Editors 

The  Radio-Television  News  Directors 
Association 

The  Student  Press  Law  Center 

The  Society  of  Professional  Journalists 
(Sigma  Delta  Chi) 
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The  Newspaper  Guild  U\FL-CIO) 

The  American  Federation  of  Television 
and  Radio  Ai^tists  (AFL-CIOj 

The  California  Newspaper  Publishers 
Association 

The  Reporters  Committee  for  Freedom  of  the  Press 
is  a  legal  research  and  defense  fund  organization  estab- 
lished to  protect  the  First  Amendment  interests  of  the 
working  press.  Its  members  include  news  reporters  ac- 
tive in  both  the  written  and  broadcast  media. 

The  American  Newspaper  Publishers  Association 
(**ANPA"j  is  a  nonprofit  membership  corporation,  whose 
more  than  1,250  member  newspapers  constitute  over 
90  percent  of  the  total  daily  and  Sunday  newspaper 
circulation,  and  a  significant  portion  of  the  weekly  news- 
paper circulation,  in  the  United  States.  Concerned  with 
issues  of  general  significance  to  the  profession  of  journal- 
ism and  the  newspaper  publishing  business,  ANPA  seeks 
to  keep  its  members  informed  of,  and  to  provide  mean- 
ingful input  on,  matters  touching  on  these  concerns.  In 
that  regard,  the  Association's  member  newspapers,  indi- 
vidually and  through  the  ANPA,  seek  both  to  protect  the 
public's  right  under  the  First  Amendment  to  information 
concerning  the  activities  of  government  and  matters  of 
public  interest,  and  to  maintain  the  primary  function  of 
newspapers:  the  gathering  of  information  for  dissemina- 
tion to  the  people. 

The  National  Newspaper  Association  is  a  national  or- 
ganization of  6,500  newspapers  with  members  in  all  50 
states.  Its  purpose  is  to  pi-eserve  the  constitutional  guar- 
antee of  freedom  of  the  press. 

The  National  Association  of  Broadcasters  is  a  non- 
profit, incorporated  association  of  radio  and  television 
broadcast    stations    and    networks.     As    of   December    2, 
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1977,  NAB's  membership  included  2504  AM  radio  sta- 
tions, 1857  FM  radio  stations,  548  television  stations, 
and  all  nationwide  commercial  broadcast  networks.  The 
object  of  NAB,  according  to  its  by-laws: 

".  .  .  shall  be  to  foster  and  promote  the  development 
of  the  arts  of  aural  and  visual  broadcasting  in  all  its 
fonns;  to  protect  its  members  in  every  lawful  and 
proper  manner  from  injustices  and  unjust  exactions; 
to  do  all  things  necessary  and  proper  to  encourage 
and  promote  customs  and  practices  which  will 
strengthen  and  maintain  the  broadcasting  industry 
to  the  end  that  it  may  best  serve  the  public." 

Among  NAB's  primary  concerns  is  maintaining  the  vi- 
tality of  the  First  Amendment  guarantee  of  "freedom  of 
the  press." 

The  American  Society  of  Newspaper  Editors  is  a 
nationwide  professional  organization  of  more  than  800 
persons  who  are  directing  editors  of  daily  newspapers 
throughout  the  United  States.  The  purposes  of  the  So- 
ciety, which  was  founded  more  than  50  years  ago,  in- 
clude the  maintenance  of  the  ''dignity  and  rights  of  the 
profession." 

The  Associated  Press  Managing  Editors  is  an  organi- 
zation of  600  editors  of  newspapers  affiliated  with  the 
Associated  Press,  which  is  the  largest  news  collection 
organization  in  the  world  and  is  cooperatively  owned  by 
its  member  newspapers.  It  is  extremely  interested  in 
First  Amendment  problems  and  has  been  active  in  many 
ways  to  further  the  news-gathering  interest  of  the  press. 

The  Radio-Television  News  Directors  Association  is  a 
nonprofit  professional  organization  of  journalists.  It  in- 
cludes approximately  1,300  members  who  are  active  in 
the  supernsion,  reporting,  and  editing  of  news  and  other 
information  broadcast  by  the  national  networks  and  by 
local  radio  and  television  stations  throughout  the  United 
States. 
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The  Student  Press  Law  Center  is  the  only  national 
organization  devoted  exclusively  to  protecting  the  First 
Amendment  rights  of  the  nation's  high  school  and  college 
press.  The  Center,  which  is  cosponsored  by  the  Reporters 
Committee  and  the  Robert  F.  Kennedy  Memorial,  pro- 
vides direct  legal  assistance  to  high  school  and  college 
students  suffering  First  Amendment  violations.  The 
Center  also  serves  as  a  national  clearinghouse  to  collect 
and  distribute  information  on  the  First  Am.endment  rights 
of  the  student  press. 

The  Newspaper  Guild  ("TNG")  is  an  international 
labor  organization,  affiliated  with  the  AFL-CIO  and  the 
Canadian  Labour  Congress,  that  represents  some  40,000 
persons  employed  principally  by  newspapers,  magazines, 
and  broadcasting  companies  in  the  United  States,  Canada, 
and  Puerto  Rico.  TNG  has  been  and  continues  to  be  ac- 
tively involved  and  interested  in  protecting  and  preserv- 
ing the  First  Amendment  rights  of  its  members. 

The  American  Federation  of  Television  and  Radio 
Artists,  AFL-CIO,  is  a  labor  union  with  a  membership  of 
30,000,  including  all  radio  and  television  network  news 
correspondents  and  reporters  and  the  vast  majority  of 
correspondents  and  reporters  employed  at  local  radio  and 
tele\isIon  stations  in  the  United  States.  This  union  has 
long  engaged  in  efforts  to  secure  the  efficacy  and  service 
of  electronic  journalism  against  inroads  on  First  Amend- 
ment rights  and  the  right  of  the  people  to  see  and  hear 
the  news. 

The  Society  of  Professional  Journalists  (Sigma  Delta 
Chi)  is  the  largest,  oldest,  and  most  representative  or- 
ganization serving  the  field  of  journalism.  It  has  27,000 
professional  members  in  print  and  broadcast  journalism 
and  the  teaching  of  journalism  and  another  7,000  campus 
members.  The  society's  objective  is  "to  vrork  to  safe- 
guard  the  flow  of  information   from  all   sources  to  the 
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public  so  that  it  has  access  to  the  truths  required   to 
make  democracy  function  and  to  protect  our  fi^eedoms." 

The  California  Newspaper  Publishers  Association  is  an 
organization  of  454  daily  and  weekly  newspapers  of  gen- 
eral circulation.  Founded  in  1927,  the  association  has 
long  been  interested  in  First  Amendment  and  freedom  of 
information  problems  as  they  relate  to  the  press  and  has 
been  active  in  both  the  legislature  and  the  courts  in 
these  areas. 

Amici  have  a  vital  interest  in  the  resolution  of  the 
question  whether  the  First  Amendment  protects  news 
organizations  against  surprise  searches  that  would  ser- 
iously hinder  their  function  of  gathering  and  disseminat- 
ing the  news.  Amici  also  have  a  vital  interest  in  the 
availability  of  attorneys'  fees  awards  to  members  of  the 
press  who  successfully  sue  under  42  U.S.C.  §  1983  to 
vindicate  their  rights  under  the  First,  Fourth,  and  Four- 
teenth Amendments. 

STATEMENT  OF  FACTS 

The  facts,  stated  more  fully  in  respondents'  brief,  are 
as  follows : 

In  April  1971,  a  political  sit-in  demonstration  oc- 
curred at  the  Stanford  University  Hospital  in  Palo  Alto. 
The  Stanford  Daily,  an  independent  student-published 
nev/spaper,  had  reporters  and  photographers  at  the  sit- 
in,  during  which  several  police  officers  allegedly  were  as- 
saulted in  a  scuffle  with  the  demonstrators. 

Several  days  later,  without  notice  to  or  prior  demand 
on  the  newspaper,  police  officers  appeared  at  the  news-' 
paper's  offices  with  a  search  warrant  issued  by  the  local 
municipal  court.  The  police  had  explained  to  the  issuing 
judge  that  the  reason  for  the  search  was  that  they  be- 
lieved the  newspaper  possessed  unpublished  photographs 
that  would  be  helpful  in  identifying  persons  who  allegedly 
caui-ed  the  disorders  at  the  hospital. 


182 


There  was  no  claim  that  any  of  the  newspaper's  staff 
participated  in  the  disorders.  Nor  was  there  any  claim 
that  the  Daily  would  destroy  the  photographs  if  the 
police  sought  them  by  subpoena  instead  of  by  a  surprise 
search.  And  there  was  no  claim  that  the  police  had 
tried  to  identify  the  troublemakers  by  questioning  or 
arranging  for  subpoenas  to  be  served  on  the  dozens  of 
non-press  witnesses,  demonstrators,  and  hospital  em- 
ployees at  the  scene. 

The  police  entered  the  newspaper's  offices  and  ex- 
amined the  contents  of  filing  cabinets,  desks,  shelves,  and 
wastebaskets.  They  inspected  reporters'  confidential 
notes,  unpublished  film,  and  other  internal  newsroom 
inform.ation,  some  of  which  had  been  received  in  con- 
fidence and  involved  news  stories  unrelated  to  the  hos- 
pital incident. 

The  search  did  not  produce  the  unpublished  photos 
sought  by  the  police.  The  Stanford  Daily  then  filed  this 
action  for  declaratory  and  injunctive  relief. 

The  courts  below  held  that  the  search  of  the  Daily's 
offices  was  invalid  under  the  First  and  Fourth  Amend- 
ments. They  ruled  that  the  police  must  give  a  news 
organization  notice,  through  a  subpoena,  and  an  oppor- 
tunity to  litigate  the  request,  before  compelling  the  dis- 
closure of  confidential  materials.  And  the  courts  awarded 
the  plaintiffs  $47,000  in  attorneys'  fees. 

The  law  enforcement  officers  sought  review  in  this 
Court,  which  granted  certiorari. 

INTRODUCTION  AND  SUIVIMARY  OF  ARGUiMENT 

This  case  is  of  extreme  importance  to  the  press  and 
all  of  us  who  benefit  from  freedom  of  the  press.  This 
Court  has  been  asked  to  rule  that  law  enforcement 
officials  armied  with  ex  parte  search  warrants  may  per- 
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form  surprise  searches  of  news  media  not  suspected  of 
any  crime,  without  notice  or  opportunity  to  raise  a 
judicial  challenge.  The  Court  is  asked  to  permit  law 
enforcement  officials  to  rifle  through  desks,  files,  unpub- 
lished photos,  confidential  notes  and  internal  correspon- 
dence, and  other  news-gathering  material  protected  by 
the  First  Amendment  in  a  search  for  any  item  specified 
in  a  warrant,  without  the  procedural  guarantees  that 
the  First  Amendment  requires. 

The  press  in  this  case  is  not  arguing  that  it  has  an 
absolute  pri\^ege  to  withhold  information.  It  is  seeking 
the  modest  assurance  that  law  enforcement  officers  de- 
manding news-gathering  material  from  a  news  organiza- 
tion, not  suspected  of  any  crime,  follow  procedures  that 
give  advance  notice  of  the  effort  to  seize  the  information 
and  an  opportunity  to  appear  in  court  to  contest  the 
seizure  on  both  First  Amendment  and  other  grounds. 

The  povv'er  to  perform  surprise  searches  of  news  of- 
fices, if  confirm.ed,  would  deprive  the  press  of  any  op- 
portunity to  have  its  First  Amendment  interests  balanced 
against  asserted  law  enforcement  needs — an  opportunity 
required  by  Branzburg  v.  Hayes,  408  U.S.  665  (1972)  — 
because  law  enforcement  officers  would  already  have  seen 
or  seized  the  protected  material.  Such  searches  would 
severely  impair  the  ability  of  the  press  to  gather  and 
disseminate  news,  and  physically  disrupt  its  operations. 
This  Court's  decisions  make  clear  that  such  an  intrusion 
on  First  Amendment  interests  will  not  be  tolerated, 
where,  as  here,  law  enforcement  officers  can  accomplish 
their  purposes  through  less  intrusive  procedures  allow- 
ing notice  and  opportunity  for  a  hearing. 

Moreover,  surprise  searches  of  news  offices  thwart  the 
str.tutory  protections  expressly  m.ade  available  to  the 
press  by  reporters'  privilege  \s.v*s  in  California  ar.d  25 
other  o';ates.  Many  of  these  laws  were  passed  in  direct 
response   to    this    Courtis   suggestion    in    Branzhvrci    v. 
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Hayes,  supra,  408  U.S.  at  706  (1972),  that  appropriate 
protection  for  confidential  press  sources  could  be  fash- 
ioned by  legislation.  These  "shield"  laws  generally  pro- 
tect the  press  against  forced  disclosure  of  confidential 
information  when  the  information  is  sought  by  subpoena. 
Neither  the  Branzburg  Court  nor  the  state  legislatures 
conceived  of  the  possibility  that  such  laws  could  be  evaded 
by  resort  to  a  search  warrant,  enabhng  the  police  to 
descend  on  news  offices  without  notice,  to  seize  confiden- 
tial information,  and  thus  to  destroy  any  opportunity  for 
the  invocation  of  state  shield  laws  or  any  other  constitu- 
tional protection  against  compelled  disclosure. 

The  second  question  in  this  case  is  equally  important. 
As  Mr.  Justice  Brennan  observed  in  his  concurring  opin- 
ion in  Nebraska  Press  Association  V.  Stuart,  427  U.S. 
539,  608  n.35  (1976),  the  legal  costs  involved  in  litigat- 
ing First  Amendment  cases  can  be  considerable,  and 
even  prohibitive,  for  a  small  publisher.^ 

Congress  had  this  problem  in  mind  when  it  passed  the 
Civil  Rights  Attorney's  Fees  Awards  Act  of  1976,  42 
U.S.C.  S  1988.  Congress  passed  that  Act  because  of  its 
concern  that  persons  with  limited  financial  resources 
would  hesitate  to  vindicate  their  federal  constitutional 
rights  unless  they  were  given  some  possibility  of  being 
made  whole  again  if  their  claims  prevailed.  Indeed,  the 
award  of  fees  to  the  Stanford  Daily  in  this  very  case  was 
mentioned  approvingly  in  the  legislative  history  of  the 
Act,  making  it  clear  that  Congress  intended  to  include 
the  press  among  those  encouraged  to  vindicate  constitu- 
tional rights  through  litigation.  Petitioners'  attack  on 
the  attorneys'  fees  award  is  entirely  foreclosed  by  the 
Act  and  its  legislative  history. 


^  The  costs  to  the  press  association  of  litigating  that  case  exceeded 
$100,000,  far  beyond  its  ability  to  pay.  See  Appendix  A  to  this 
Brief. 
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ARGUMENT 

I.  THE  COURTS  BELOW  CORRECTLY  HELD  THAT 
THE  SEARCH  OF  THE  STANFORD  DAILTS 
OFFICES  WAS  INVALID  ABSENT  OPPORTUNITY 
FOR  A  PRIOR  ADVERSARY  HEARING. 

In  Branzhurg  v.  Hayes,  408  U.S.  665  (1972),  this 
Court  declined  to  establish  an  absolute  privilege  for  news- 
men generally  to  withhold  information  that  is  lawfully 
sought  by  a  grand  jury.  The  Court  noted  the  deep- 
seated  historical  reluctance  of  the  courts  to  create  new 
testimonial  privileges.  It  observed  that 

"the  common  law  recognized  no  such  privilege,  and 
the  constitutional  argument  was  not  even  asserted 
until  1958.  From  the  beginning  of  our  country,  the 
press  has  operated  without  constitutional  protection 
for  press  informants,  and  the  press  has  flourished. 
The  existing  constitutional  rules  have  not  been  a 
serious  obstacle  to  either  the  development  or  reten- 
tion  of  confidential   news   sources  by   the  press."  ^ 

In  marked  contrast,  the  surprise  search  of  press  of- 
fices that  occurred  in  this  case  has  no  such  historical 
roots;  nor  will  the  procedural  safeguards  that  respond- 
ents seek — the  very  safeguards  present  in  Branz- 
hiirg — deprive  "the  public  [of  its]  .  .  .  right  to  every 
man's  evidence."  ^  The  undisputed  affidavit  testimony 
of  experienced  journalists  in  this  case  indicates  that  the 
search  of  the  Stanford  Daily^s  offices  for  unpublished 
news-gathering  materials  may  be  unprecedented  in  our 


2  408  U.S.  at  698-99  (footnote  omitted) .  See  also  id.  at  690  &  n.29. 

•■'  Id.  at  688,  quoting  United  States  v.  Bryan,  339  U.S.  323,  331 
(1950). 
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nation's  constitutional  history.'  That  testimony  is  con- 
firmed by  the  absence  of  any  reported  case  before  this 
one  concerning  such  a  dragnet  search  against  the  press. ' 

If  the  1971  search  at  the  Stanford  Daily  was  the 
first  of  its  kind,  however,  there  are  disturbing  signs  that 
the  practice  it  launched  is  growing  in  popularity. 

Since  1971,  there  have  been  at  least  six  other  known 
searches  directed  against  newspapers  and  broadcast  sta- 
tions. The  basic  facts  of  these  cases  were  similar:  The 
searches  were  authorized  by  warrants  that  were  issued 
ex  parte  and  usually  executed  without  notice  or  oppor- 
tunity for  a  prior  adversary  hearing  before  an  impartial 
judicial  officer.  The  warrants  sought  evidence  in  the 
form  of  photographs,  outtakes,  notes,  or  other  informa- 
tion acquired  in  the  process  of  gathering  the  news.  So 
far  as  we  are  aware,  the  applications  for  w-arrants  made 
no  allegations  that  the  press  targets  were  suspected  of 
any  crime,  or  that  the  targets  were  likely  to  destroy 
the  materials  if  given  notice  that  the  materials  were 
sought.  While  the  items  sought  were  particularly  de- 
scribed,  execution  of  the  warrants  permitted  extensive 


*  E.g.,  Affidavit  of  Frank  P.  Haven  [managing^  editor,  Los  Angeles 
Times}  II  5,  J.A.  62-63;  Affidavit  of  Douglas  E.  Ivneeland  [national 
correspondent,  New  York  Times]  ji  3,  J.A.  67;  Affidavit  of  Gene 
Roberts  [national  news  editor,  New  York  Times]  f,  6,  J.A.  128. 

5  Wholesale  searches  of  the  press  were  not,  of  course,  unknown  in 
England  during  our  colonial  period.  As  this  Court  has  noted,  the 
inclusion  of  the  Fourth  Amiendment  in  our  Constitution  was  largely 
a  response  to  "a  struggle  against  oppression  which  had  endured 
for  centuries"  in  England — a  struggle  that  was  "largely  a  history 
of  conflict  between  the  Crown  and  the  press,"  and  in  which  '•.len- 
eral  warrants  [were  used]  as  instruments  of  oppression  .  .  .  ." 
Stanford  V.  Texas,  379  U.S.  476,  482  (1965).  "The  Bill  of  Rights 
was  fashioned  against  the  background  of  knowledge  that  unrestricr- 
ed  power  of  search  and  seizure  could  also  be  an  instrument  for 
stifling  liberty  of  expression."  Marcv.s  v.  Search  Worrarit,  367  U.S. 
717,729  (1961).  See  generally  N.  Lasson,  The  History  and  Devi-lop- 
ment  of  the  Fourth  Amendment  to  the  United  States  Constitution 
35-39  (1937). 
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and  close  examination  of  materials  that  were  unrelated 
to  the  evidence  sought.  In  at  least  one  case,  it  is  alleged 
that  the  search  restricted  a  radio  station  in  its  ability  to 
receive  news  feeds  from  outside  news  ser\ices,  as  well  as 
in  its  ability  to  broadcast  regular  news  programming.' 
Finally,  in  each  case  the  target  of  the  search  was  a  com- 
paratively small  newspaper  or  broadcast  station  with 
relatively  limited  resources.' 

At  the  time  of  this  Court's  decision  in  Branzburg  v. 
Hayes,  supra,  17  states  had  enacted  statutory  protec- 
tions for  confidential  information  obtained  in  the  news- 
gathering  process.'   Since  that  decision,  such  shield  laws 


«  That  search,  of  radio  station  KPFK-FM  in  Los  Angeles,  is  al- 
leged to  have  lasted  for  eight  and  one-half  hours.  See  Verified  Com- 
plaint for  Injunctive  and  Declaratory  Relief  UH  15-17,  in  Pacifica 
Foundntion,  Inc.  v.  Davis,  No.  117257  (Cal.  Super.  Ct.  L.A.  Cty.,  filed 
March  12,  1975) . 

-  ^  The  targets  of  these  searches  have  included :  two  affiliates  of 
the  Pacifica  Radio  Network,  KPFA-FM,  in  Berkeley,  California, 
and  KPFK-FM  in  Los  Angeles  (IV  Press  Censorship  Newsletter  25 
(1974)) ;  the  Berkeley  Barb,  an  underground  newspaper  (searched 
twice)  (VI  Press  Censorship  Newsletter  31  (1975))  ;  the  Los  An- 
geles Star,  a  sexually  explicit  tabloid,  (id.)  ;  and  television  station 
W JAR-TV,  Providence,  Rhode  Island.  See  generally  Note,  Search 
and  Seizure  of  the  Media:  A  Statutory,  Fourth  Amendment  and 
First  Amendment  Analysis,  28  Stan.  L.  Rev.  957  &  n.3  (1976). 

The  surprise  search  practice  that  originated  in  this  case  might 
have  become  even  more  common  if  the  courts  below  had  not  de- 
clared it  unconstitutional.  The  court  of  appeals*  decision  is  binding 
in  the  states  of  the  Ninth  Circuit,  where  the  practice  first  occurred. 
The  most  recent  known  surprise  search  of  the  press  occurred  in 
September  1977  at  tele\ision  station  WJAR-TV  in  Rhode  Island. 

«  Ala.  Code  tit.  7,  §370  (1960)  ;  Alaska  Stat.  §09.25.150  (Supp. 
1971)  ;  Ariz.  Rev.  Stat.  §  12-2237  (Supp.  1971-72)  ;  Ark.  Stat.  Ann. 
§43-917  (1964);  Cal.  Evid.  Code  §  1070  (Deering)  (Supp.  1977); 
Ind.  Code  Ann  §  34-3-5-1  (1973)  ;  Ky.  Rev.  Stat.  §421.100  (1969)  ; 
La.  Rev.  Stat.  Ann.  §§  45-1451-1454  (Supp.  1972)  ;  Md.  Ann. 
Code  art.  35,  §  2  (1971)  ;  Mich.  Comp.  Laws  §  767.5a  (Supp.  1956), 
Mich.  Stat.  Ann.  §28.945(1)  (1954);  Mont.  Rev.  Codes  A.-^.n.  §93- 
601-2  (Cum.  Supp.  1977);  Nev.  Rev.  Stat.  §49.275  (as  amended  in 
1975)  ;  N.J.  Rev.  Stat.  §§2A:84A-21,  2A:84A-29  (Supp.  1972-73,  as 
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have  been  enacted  in  nine  additional  states.'  The  Cali- 
fornia legislature  also  amended  its  statute  in  1974  to 
pro\'ide  for  broader  coverage.'"  The  correlation  betv;een 
this  expansion  of  statutory  protections  for  the  press  and 
the  advent  of  surorise  oolice  searches  which  foreclose  the 
assertion  of  the  statutory  prelections — as  well  as  the  right 
to  judicial  balancing  guaranteed  by  Branzburg  in  states 
that  lack  shield  laws — seems  m.ore  than  coincidental  and 
may  be  the  most  ominous  aspect  of  the  record  in  this 
case."  Indeed,  in  the  court  of  appeals,  petitioners  them- 
selves suggested  that  their  search  procedure  was  developed 
to  facilitate  the  rapid  acquisition  of  information  from 
potentially  uncooperative  reporters  about  criminal  activity 
by  others." 

The  search  practice  challenged  here  not  only  lacks  the 
historical  justification  found  so  persuasive  in  Branzburg; 
it  also  threatens  to  impinge  far  more  certainly  and  di- 
rectly on  First  Amendment  interests,  and  indeed  makes 


amended  Oct.  5,  1977);  N.M.  Stat.  Ann.  §20-1-12.1  (1973);  N.Y. 
Civ.  Rights  Law  (McKinney)  §  79-h  (1973)  ;  Ohio  Rev.  Code  Ann. 
§2739.12  (1954);  Pa.  Stat.  Ann.  tit.  28,  §330  (Purdon)  (Cum. 
Supp.  1977)  ;  see  408  U.S.  at  689  n.27. 

«Del.  Code  tit.  10,  §§4320-4326  (197-1);  111.  Rev.  Stat.  ch.  51, 
§§  111-119  (Supp.  1977)  ;  Minn.  Stat.  §?  595.021-.025  (Supp.  1977)  ; 
Neb.  Rev.  Stat.  §§  20:144-:147  (1974);  N.D.  Cent.  Code  §^31-01- 
06.2  (1976)  ;  Okla.  Stat.  tit.  12,  §§  385.1,  385.3  (Supp.  1977)  ;^6r.  Rev. 
Stat.  §§44.510-.540  (1973)  ;  R.I.  Gen.  Laws  §§  9-19.1-1  to  -3  (Supp. 
1977)  ;  Tenn.  Code  Ann.  §§  24.113-.115  (Supp.  1976). 

^''See  pp.  18-19,  infra;  Cal.  Evid.  Code  §  1070(c),  at  151-52  (Deer- 
ing)  (Supp.  1977). 

"  Compare  VI  Press  Censorship  Newsletter  30  (1975). 

"■'  Appellants'  Opening  Brief  at  25-26  (filed  June  2,  1975).  The  af- 
fidavit supporting  the  waiTant  for  the  search  involved  in  Pacif.ca 
Foundation,  Inc.  v.  Davis.  No.  117257  (Cal.  Super.  Ct.,  L.A.  Cty., 
filed  Mar.  12,  19751,  recites  that  the  police  understood  that  the  sta- 
tion manager  refused  to  surrender  the  document  sought  on  the  basis 
of  the  California  shield  law.  The  search  was  thus  obviously  a  device 
to  circums-cnt  vvhatever  protection  the  statute  afiforded. 
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it  impossible  for  the  victim  ever  to  vindicate  those  in- 
terests. As  we  show  below,  under  these  circumstances 
the  First  Amendment  mandates  the  use  of  less  intrusive 
law  enforcement  procedures  which  provide  notice  and 
opportunity  to  seek  judicial  protection  before  the  ma- 
terial demanded  is  inspected  or  seized. 

A.  Surprise  Searches  of  the  Press  Threaten  Irrepar- 
able Injury  to  the  Freedom  of  the  Press  Protected 
by  the  First  Amendment. 

lliis  Court  has  often  noted  that  full  dissemination 
of  information  to  the  public  is  vital  to  enlightened  dis- 
cussion of  events  and  to  intelligent  self-government.'^ 
The  Court  has  also  recognized  the  crucial  role  of  the 
press  in  informing  the  body  politic : 

"The  Constitution  specifically  selected  the  press  .  .  . 
to  play  an  important  role  in  the  discussion  of  public 
affairs.  Thus  the  press  serves  and  was  designed  to 
serve  as  a  powerful  antidote  to  any  abuses  of  power 
by  government  officials  and  as  a  constitutionally 
chosen  means  for  keeping  officials  elected  by  the  peo- 
ple responsible  to  all  the  people  whom  they  were  se- 
lected to  serve."  ^* 

These  principles  undergird  this  Court's  ruling  in  Branz- 
burg  V.  Hayes,  supra,  that  "news  gathering  is  not  with- 
out its  First  Amendment  protections,"  and  that  journal- 
ists are  therefore  entitled  to  have  courts  balance  First 
Amendment  interests  against  claimed  law  enforcement 
needs,  before  confidential  information  must  be  produced. '"^ 


"S^e,  e.g.,  Kleindienst  V.  Mandel,  408  U.S.  753,  762-63  (1972); 
LaMont  v.  Postmaster  General,  381  U.S.  301  (1965)  ;  Martin  v. 
City  of  StriJ.^hers,  319  U.S.  141,  143  (1943).  See  also  A.  Meikle- 
john.  Free  Speech  26  (1948). 

^^Milla  V.  Alabama,  384  U.S.  214,  219  (1966).  See  also  Nev;  York 
Tiw.es  Co.  V.  Si'lUva7i,  376  U.S.  2-54,  271  (1964). 

"408  U.S.  at  707.  See  also  28  C.F.R.  §50.10  (1976)  (Depart- 
ment of  .TnsMcp  Guidalines)  : 
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This  is  not  a  case  in  which  the  government  is  asked 
"to  make  available  to  journalists  sources  of  information 
not  available  to  members  of  the  public  generally'."  '"  The 
respondents  invoke  the  First  Amendment  not  as  a  sv;ord 
that  gives  ''special  access"  to  the  press,  id.,  but  as  a 
shield  to  deny  the  police  special  access  to  seize  news  mate- 
rials in  the  hands  of  the  press.''  Editorial  materials  lo- 
cated in  press  offices  are  entitled  to  First  Amendment 
protection  because  they  are  necessary  to  the  press-  func- 
tion of  informiing  the  public — a  function  explicitly  recog- 
nized in  the  amendment  itself.  As  Mr.  Justice  Stewart 
has  noted, 

"The  publishing  business  is  .  .  .  the  only  organized 
private  business  that  is  given  explicit  constitu- 
tional protection."  ** 

Press  searches  like  the  one  directed  against  the  Stan- 
ford Daily — not  itself  suspected  of  any  crime — impermis- 
sibly threaten  the  performance  by  the  press  of  its  im- 
portant news  dissemination  function. 

1.  Searches  Foreclose  the  Opportunity  To  Interpose 
First  Amendment  Protections  and  Other  Lawful 
Objections  to  Disclosure  of  Materials. 

Branzburg  established  that  confidential  information  in 
the  possession  of  the  press  enjoys  qualified  First  Amend- 
ment protection.    While  the  Court  refused  to  hold  that 


"Because  freedom  of  the  press  can  be  no  broader  than  the 
freedom  of  reporters  to  investisrate  and  report  the  news,  tha 
prosecutorial  power  of  the  government  should  not  be  used  in 
such  a  way  that  it  impairs  a  reporter's  responsibilitj^  to  cover 
as  broadly  as  possible  controversial  public  issues." 

^■^  Pell  V.  Procunier,  417  U.S.  817,  834  (1974). 

^•Cf.  Herbert  v.  Lando,  No.   77-7142,  slip  op.  at  227  n.ll    f^'d 
Cir.  Nov.  7,  1977). 

"Stewart,  "Or  of  the  Press,"  2fi  Hastings  L.J.  631,  633  (1S75). 
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reporters  have  "a  virtually  impenetrable  constitutional 
shield,  beyond  legislative  or  judicial  control,"  ^^  it  re- 
affirmed that  "news  gathering  does  .  .  .  qualify  for  First 
Amendment  protection;  without  some  protection  for  seek- 
ing out  the  news,  freedom  of  the  press  could  be  evisce- 
rated." -^  The  Court  recognized  that  to  require  the  press 
"indiscriminately  to  disclose  [its  sources  of  information] 
on  request"  would  seriously  burden  the  news-gathering 
function  in  violation  of  the  First  Amendment.^' 

Under  Branzburg,  reporters  must  "respond  to  relevant 
questions  put  to  them  in  the  course  of  a  valid  grand  jury 
investigation  .  .  .  ."  "  However,  response  is  not  required 
if  "grand  jury  investigations  are  instituted  or  conducted 
other  than  in  good  faith." "  Nor  may  a  newsman  be 
"called  upon  to  give  information  bearing  only  a  remote 
and  tenuous  relationship  to  the  subject  of  the  investiga- 
tion." "  The  Court  stressed  that  courts  have  a  responsi- 
bility to  ensure  "that  grand  juries  .  .  .  operate  within 
the  limits  of  the  First  Amendment  as  well  as  the 
Fifth."  "  Mr.  Justice  Powell,  who  provided  the  fifth  vote 
for  the  5-4  majority  in  Branzburg,  emphasized  in  his  con- 
currence the  need  in  each  case  to  "strik[e]  ...  a  proper 
balance  between  freedom  of  the  press  and  the  obligation 
of  all  citizens  to  give  relevant  testimony  with  respect 
to  criminal  conduct."  *^  A  court  cannot  strike  that  balance 


"  408  U.S.  at  697. 

-»/d.  at  681.  Ser  also  PeU  V.  Proomier,  417  U.S.  817,  834  (1974) 
("a  journalist  ...  is  entitled  to  some  constitutional  protection  of 
the  confidentiality  of  [his]  sources"). 

-i/d.  at  682. 

^  Id.  at  690-91  ^emphasis  added). 

"  Id.  at  707. 

"  Id.  at  710  (Powell,  J.,  concurring). 

^^Id.  at  708. 

26  Id.  at   710    (Powell,  J.,  concurring) .    Mr.   Justice  Powell  has 
since  noted  that  Brmizhjirg  "recognized  explicitly  that  the  consti- 
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without  an  opportunity  to  hear  and  evaluate  the  com- 
peting interests  before  the  compelled  disclosure  occurs. 

In  short,  Branzburg  rests  on  the  premise  that  "the 
courts  will  be  available  to  newsmen  under  circumstances 
where  legitimate  First  Amendment  interests  require  pro- 
tection," •''  because  a  newsman  who  believes  his  informa- 
tion is  privileged  "will  have  access  to  the  court  on  a  mo- 
tion to  quash  [a  subpoena]  and  an  appropriate  protective 
order  may  be  entered."  -'  This  premise  is  readily  evaded, 
however,  if  the  police  may  resort  to  a  warrant  authorized 
by  a  magistrate  ex  parte  to  search  a  nev/spaper  or  broad- 
cast station  and  so  deprive  it  of  any  opportunity  to  assert 
its  rights  before  they  are  lost." 


tutional  guarantee  of  freedom  of  the  press  does  extend  to  some  of 
the  antecedent  activities  that  make  the  right  to  publish  meaning- 
ful." Saxbe  v.  Washington  Post  Co.,  417  U.S.  843,  859  (1974) 
(Powell,  J.,  dissenting).  Since  Branzburg,  the  lower  federal  courts 
have  reaffirmed  that  the  First  Amendment  requires  a  case-by-case 
judicial  balancing  of  interests  be/ore  law  enforcement  officers  seek 
to  obtain  confidential  information  from  the  news  media.  See,  e.g., 
Farr  v.  Pitchess,  522  F.2d  464  (9th  Cir.  1975),  cert,  denied,  427 
U.S.  912  (1976);  Carey  V.  Hume,  492  F.2d  631  (D.C.  Cir.),  cert, 
dismissed,  417  U.S.  938  (1974);  Baker  v.  F&F  Investment,  470 
F.2d  778  (2d  Cir.  1972),  cert,  denied,  411  U.S.  966  (1973;. 

-^Branzburg  v.  Hayes,  supra,  408  U.S.  at  710  (Powell,  .J.,  con- 
curring). 

"  Id.  at  710  (Powell,  J.,  concurring) . 

^^  Since  the  harm  to  First  Amendment  interests  stems  from  the 
exposure  of  confidential  information  and  the  editorial  process  to 
public  scrutiny,  it  is  plain  that  these  interests  are  irreparably  com- 
promised the  moment  the  search  takes  place.  Although  petitioners 
suggest  that  after-the-fact  remedies  are  available,  the  suggested 
remedies  are  wholly  inadequate.  For  example,  even  if  evidence  un- 
constitutionally obtained  from  third  parties  is  subject  to  exclusion 
in  a  state  court  trial  in  California,  as  petitioners  argue  (Zurcher 
Brief  at  27;  Bergna  Brief  at  24),  application  of  the  exclusionary 
rule  is  insufficient  to  repair  the  damage  to  news  gathering.  Suits 
for  money  damages  (! Zurcher  Brief  at  25-26)  are  similarly  inade- 
quate. 
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A  surprise  search  also  sweeps  away  all  other  lawful 
objections  to  the  disclosure  of  confidential  information. 
As  noted,  26  states  now  have  shield  laws  that  protect 
the  confidentiality  of  information  possessed  by  the  news 
media. ^°  When  the  offices  of  the  Stanford  Daily  were 
searched,  California's  shield  law  protected  members  of 
the  press  against  being  "adjudged  in  contempt  by  a  ju- 
dicial, legislative,  [or]  administrative  body,  or  any  other 
body  ha\ang  the  power  to  issue  subpoenas,  for  refusing 
to  disclose  .  .  .  the  source  of  any  infonnation  procured 
[in  connection  with  press  activities].""  As  amended 
in  1974,  that  law  now  extends  also  to  "any  unpublished 
information  obtained  or  prepared  in  gathering,  receiving 
or  processing  of  information  for  communication  to  the 
public."  Such  "unpublished  information"  expressly  in- 
cludes "notes,  outtakes,  photographs,  tapes  or  other  data 
of  whatever  sort  ...."""  Indeed,  present  California  law 
may  protect  the  very  materials  that  were  the  object  of  the 
search  in  this  case."  Yet,  if  the  police  were  to  repeat  their 


'^  See  p.  12,  swpra.  These  26  shield  laws  offer  protection  of 
varying  degrees.  Some  laws  protect  absolutely  those  matters  within 
their  purview;  others  qualify  the  protection  with  a  balancing 
standard  or  deny  it  altogether  in  libel  cases.  See  generally  Note, 
Search  and  Seizure  of  the  Media:  A  Statutory,  Fourth  Amendment 
and  First  Amendment  Analysis,  28  Stan.L.Rev.  957,  960-61  (1976). 

Other,  nonstatutory  defenses  that  may  be  asserted  to  a  subpoena 
include  "undue  breadth,  .  .  .  improper  inclusion  of  irrelevant  infor- 
mation, .  .  .  lack  of  authority  to  conduct  the  investigation  in  issue, 
.  .  .  and  improper  issuance  of  a  given  subpoena,  .  .  .  ."  In  re 
Grand  Jury  Proceedings,  486  F.2d  85,  91  (3d  Cir.  1973)  (citations 
omitted) . 

31  Cal,  Evid.  Code  §  1070(a),  (b)  (Deering)  (Supp.  1977). 

"  Cal.  Evid.  Code  §  1070(a),  (b),  (c)  (Deering)  (Supp.  1977). 

"In  Pacifica  Foundation,  Inc.  v.  Davis,  No.  117257  (Cal.  Super. 
Ct.,  L.A.  Cty.,  filed  March  12,  1975),  the  plaintiffs  are  seeking  a  judg- 
ment that  the  California  statute  as  amended  bars  searches,  as  well 
as  subpoenas,  for  materials  that  are  protected  against  disclosure.  See 
Note,  Search  and  Seizure  of  the  Media:  A  Statutory,  Fourth 
Arnendment  and  First  Amendment  Analysis,  28  Stan.  L.  Rev.  957, 
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surprise  search  of  the  Stanford  Daily  offices  tomorrow, 
there  would  be  no  opportunity  for  the  newspaper  to  inter- 
pose its  statutory  defenses/* 

2.  Indiscriminate  Searches  Through  Press  Files 
Threaten  Irreparable  Injury  to  the  Gathering 
and  Dissemination  of  News. 

Notice  and  an  opportunity  to  assert  all  available  de- 
fenses before  an  impartial  judicial  officer  are  particu- 
larly crucial  where  a  press  search  is  threatened.  By  its 
very  nature,  a  search  is  ordinarily  limitless  and  indis- 
criminate; the  range  of  items  it  exposes  cannot  be  nar- 
rowed. Even  if  the  police  seek  only  specific  materials  in 
a  press  office  to  which  no  valid  claim  of  privilege  at- 
taches, those  materials  usually  cannot  be  located  without 
reading  or  examining  many  other  materials  in  the  office 
— materials  irrelevant  to  the  investigation  as  well  as 
those  relevant,  materials  that  may  have  been  acquired 
under  a  pledge  of  confidence  and  materials  otherwise 
acquired.  But,  without  notice^  the  target  of  the  search 
can  neither  test  the  government's  right  to  the  materials 
actually  sought  nor  obviate  the  ransacking  of  an  entire 
press  office  by  locating  and  producing  them  itself.  The 
result — as  in  this  case — is  an  unnecessaiy,  wholesale,  and 
damaging  disclosure  of  confidential  materials.^^ 


963  (1976).  If  the  state  courts  accept  that  argument,  the  1974 
amendment — which  was  enacted  after  the  district  court's  decision 
here — will  furaish  an  independent,  nonconstitutional  basis  for  in- 
validating a  post-1974  search.  In  these  circumstances,  the  Court 
may  wish  to  dismiss  the  writs  of  certiorari  as  improvidently  granted 
and  resei-ve  its  ruling  on  the  constitutional  issues  for  some  future 
case.  Cf.  Rice  v.  Sioiix  City  Memorial  Park  Cemetery,  Inc.,  349 
U.S.  70  (195.5). 

3'  Califomia  law  penalizes  resistance  to  law  enforcement  officers 
in  the  execution  of  a  search  warrant.  Cal.  Penal  Code  §§  69,  14S 
(Deering)    (Supp.  1977). 

25  Sec,  e.g.,  .Affidavit  of  Edward  H.  Kohn  1;!!-15-24.  J.A.  73-7-3. 
In  ordinary  civil  litigation,  even  where  First  Amendment  interests 
are  not  implicated,  a  party  seeking  to  discover  specific  documents 
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Such  a  search  threatens  First  Amendment  interests  far 
more  certainly  and  directly  than  the  testimony  by  news- 
men, under  judicial  supervision,  that  this  Court  required 
in  Branzhurg  v.  Hayes,  supra.  As  the  record  in  this  case 
makes  clear,  indiscriminate  press  searches  will  harm  pro- 
tected First  Amendm.ent  interests  in  three  distinct  ways. 

ImpairrD.ent  of  news  gathering.  Far  more  than  the 
testimony  required  in  Branzhurg,  press  searches  will  in- 
evitably expose  to  public  scrutiny  information  confiden- 
tially obtained  and  the  sources  who  supplied  it.'^  It  is 
by  now  common  ground  that  reporters  must  and  do  rely 
on  information  provided  to  them  in  confidence.^'    The 

is  not  admitted  to  his  adversary's  offices  to  rummage  until  he  finds 
them.  Under  the  Federal  Rules  of  Civil  Procedure,  for  example, 
he  requests  the  desired  documents  and,  unless  his  request  is  success- 
fully challenged,  his  adversary  is  required  to  locate  and  produce 
them.  Fed.R.Civ.P.  26,  34,  37.  The  justification  for  a  more  in- 
trusive search  in  the  case  of  persons  suspected  of  crime — the  likeli- 
hood of  destruction  of  evidence — cannot  be  presumed  ex  parte  where 
the  object  of  the  search  is  a  newspaper  or  broadcast  station 
not  suspected  of  any  criminal  involvement.  First  Amendment  inter- 
ests in  the  latter  case  weigh  heavily  against  departure  from  the  less 
intrusive  procedure. 

3»  Such  "exposure"  may,  at  least  initially,  be  confined  to  police ; 
but  this  does  not  immunize  the  resulting  "blow  to  the  First  Amend- 
ment rights."  Bursey  v.  United  States,  466  F.2d  1059,  1086  (9th  Cir. 
1972).  Like  political  dissidents,  of  whom  the  court  of  appeals  spoke 
in  Bursey,  sources  of  confidential  information  "who  criticize  the 
Government  may  have  more  to  fear  about  disclosure  to  the  Govern- 
ment than  to  anyone  else  .  .  .  ."  Id.  Indeed,  some  sources  may  be 
within  the  government  itself  and  have  special  reason  to  fear  dis- 
closure. See  Affidavit  of  Douglas  E.  Kneeland  [national  corres- 
pondent, New  York  Times']  Htl  3,  6,  J.A.  67,  69-70. 

'''E.g.,  Farr  v.  Pitckess,  522  F.2d  464,  467-68  (9th  Cir.  1975), 
cert,  denied,  427  U.S.  912  (1976);  Carey  v.  Hume,  492  F.2d  631 
(D.C.  Cir.),  cert,  dismissed,  417  U.S.  938  (1974)  ;  Baker  \.  F  &  F 
Investment,  470  F.2d  778  (2d  Cir.  1972),  cert,  denied,  411  U.S.  966 
(1973) ;  M')rgfin  v.  State,  337  So.2d  951  (1976) ;  Rosato  v.  Superior 
Corrt,  51  Cal.  Anp.  3d  190,  124  Cal.  Rptr.  427  (1975),  cert,  denied, 
427  U.S.  912  (1976)  ;  State  v.  St.  Peter,  132  Vt.  266,  315  A.2d  254 
(1974''  ;  Brou^.  v.  Com-monwenlth,  214  Va.  755,  204  S.E.2d  429,  cert. 
denied.  419  U.S.  986  (1974). 
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record  in  the  district  court  eloquently  confirms  that  faci 
and  the  reasons  for  it. 

As  Walter  Cronkite  observed,  "Broadcast  news  cover- 
age, much  like  newspaper  reporting,  depends  on  the 
acquisition  of  facts,  including  those  gained  from  con- 
fidential sources."  ^*  However,  the  likelihood  of  exposure 
will  irreparably  impair  press  access  to  these  confidential 
sources.  Douglas  E.  Kneeland  of  the  New  York  Times 
testified  by  affidavit  that: 

"If  the  government  is  permitted  to  search  newspaper 
offices  or  even  the  homes  of  nevrsmen  for  unpub- 
lished photographs,  noteS;  tape  recordings  or  other 
materials,  that  trust  [that  prompts  sources  to  dis- 
close information]   will  be  effectively  destroyed."  ^* 

Newsmen  will  be  unable  to  prevent  this  result : 

"It  will  matter  not  that  the  newspaper  or  the  indi- 
vidual newsman  is  an  unwilling  accomplice  of  the 
government.  An  accomplice  he  will  be,  his  hardwon 
reputation  for  independence  shattered.  Doors  will 
be  closed.  And  the  public  will  be  deprived  of  much 
that  it  has  the  need  and  right  to  know."  " 

No  less  harmful  to  the  vital  function  of  the  press  will  be 
the  disclosure  of  unpublished  information  itself." 

It  is  obviously  no  answer  to  say  that  reporters  should 
cease  to  retain  unpublished  confidential  information  in 
their  files.    The  retention  of  such  information  is  vital 


38  Affidavit  of  Walter  Cronkite  jj  5,  J.A.  58. 

3*  Affidavit  of  Douglas  E.  Kneeland  [national  correspondent,  New 
York  Times]  H  4,  J.A.  68. 

*"  Id.  See  also  Affidavit  of  Gene  Roberts  U  7,  J.A.  128. 

*^See  Affidavit  of  Douglas  E.  Kneeland  ^,7,  J.A.  70-71;  Affi- 
davit of  Fred  Mann  [former  Managing  Editor,  Stanford  Da-'ly]  ^  22, 
J.A.   87. 
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to  the  quality  and  accuracy  of  published  news.  Unpub- 
lished information  is  kept  for  a  variety  of  backgi'ound 
purposes — for  example,  to  facilitate  future  amplification 
or  corrections — as  well  as  to  provide  leads  for  future 
news  stories.'-  If  the  press  can  no  longer  retain  such 
information  in  its  files  lest  it  be  seized,  the  quality  and 
accuracy  of  news  coverage  will  suffer,  to  the  public 
detriment: 

"All  reporters  have  taken  notes  of  factual  dis- 
closures received  in  confidence.  If  such  notes  are 
subject  to  police  seizure,  it  is  likely  the  reporters 
will  stop  bringing  them  back  to  their  offices  and 
using  them  as  aids  in  preparing  their  stories.  I 
am  obviously  concerned  for  the  quality  and  char- 
acter of  journalism  if  reporters  refrain  from  taking 
notes  or  taping  interviews  for  fear  that  this  raw 
stuff  might  be  easily  available  to  government  of- 
ficials through  the  device  of  a  search  warrant."  " 

The  threat  of  indiscriminate  searches  also  creates  a 
substantial  risk  of  self-censorship.  As  Gene  Roberts, 
Ne2V  York  Times  national  news  editor,  noted: 

"If  reporters  and  photographers  believe  that  the 
information  they  gather  will  be  available  to  gov- 
ernment officials,  they  will  not  be  eager  to  get  the 
sensitive  stor>',  or  to  track  down  the  individual 
who  will  supply  the  critical  information.  And  I,  as 
an  editor,  vdll  consider  carefully  before  publishing 
facts,  or  a  photograph,  which  might  imply  that  there 
is  more  than  appears."  ** 


*' See  Affidavit  of  Gordon  Manning  [Director  for  News,  CBS 
Newa]  H  4,  J.A.  124. 

*3  Affidavit  of  Gene  Roberts  U  9,  J.A.  129.  As  Mr.  Justice  Powell 
has  recognized,  the  promotion  of  accurate  news  reporting  may,  as 
here,  be  of  constitutional  significance.  Saxbe  v.  Washington  Post  Co., 
417  U.S.  843,  854  (1974)  (dissenting  opinion). 

**  Affidavit  of  Gene  Roberts  1[  8,  J.A.  128. 
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Press  searches  also  threaten  to  compromise  First 
Amendment  interests  in  two  other  ways  that  vrere  not 
directly  at  issue  in  Branzhiirg: 

Exposure  of  the  editorial  frrocess.  The  indiscriminate 
exposure  of  newsroom  files  to  police  in  the  course  of  a 
search  will  also  jeopardize  the  editorial  process.  In  any 
press  search,  the  police  -wiW  discover  not  only  factual 
information,  but  also  the  written  work  product  of  re- 
porters, editors,  and  publishers  reflecting  their  appraisals 
and  criticisms  of  the  quality  of  the  information  available 
and  the  reports  that  have  been  published  on  the  basis  of 
that  information.  As  courts  have  recognized,  this  kind 
of  exposure 

"endangers  a  constitutionally  protected  realm,  and 
unquestionably  puts  a  freeze  on  the  free  interchange 
of  ideas  within  the  newsroom.  A  reporter  or  editor 
.  .  .  would  often  be  discouraged  and  dissuaded  from. 
the  creative  verbal  testing,  probing,  and  discussion 
of  hypotheses  and  alteniatives  which  are  the  sine 
qua  non  of  responsible  jouimalism."  " 

Physical  disruption.  Unlike  lesser  government  intru- 
sions into  the  news-gathering  process,  searches  of  press 
offices  also  threaten  physical  disruption  of  the  business 
of  the  press,  and  a  consequent  interference  with  the 
dissemination  of  news.  Because  of  the  severe  time  dead- 
lines under  which  the  press  must  operate,  an  extensive 
search  can  play  havoc  with  timely  publication  or  broad- 
cast. As  Frank  Haven  of  the  Los  Angeles  Times  tes- 
tified : 

"The  thorough  disruption  of  day-to-day  newspaper 
operations  which  would  result  from  subjecting  ne 


■V5- 


*"  Herbert  v.  Lando,  No.  77-7142,  slip  op.  at  232  (2d  Cir.  Nov.  7, 
1977) ;  see  id.  at  240.  See  also  Bursey  v.  United  Statf.^,  suvra, 
466  F.2d  at  1084  ("Questions  about  the  identity  of  persons  who 
were  responsible  for  the  editorial  content  and  distribution  of  ;-'.t,"V3. 
paper  and  pamphlets  ...  cut  deeply  into  press  freedom.") 
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papevs  to  the  use  of  search  warrant  procedures  is 
too  obvious  to  require  much  elaboration.  If  law  en- 
forcement officers  have  the  power  to  at  any  time  ap- 
pear at  the  office  of  a  newspaper  with  a  search 
warrant,  systematically  go  through  the  files  of  a 
newspaper  relating  to  a  particular  event,  confiscat- 
ing those  materials  which  appear  to  suit  their  needs, 
.  at  that  point  the  precise,  and  often  tight,  time  re- 
quirements in  publishing  a  newspaper  are  disrupted, 
personnel  are  diverted  from  their  duties,  materials 
necessary  to  publish  the  paper  may  be  taken,  and, 
in  a  word,  the  ability,  not  to  mention  the  constitu- 
tional right,  of  the  newspaper  to  determine  what 
will  be  published,  and  when,  is  put  in  serious  jeop- 
ardy." '' 

In  fact,  just  such  interference  occurred  as  a  result  of 
the  eight  and  one-half  hour  search  of  the  offices  of 
KPFK-FM  in  Los  Angeles.    {See  p.  12,  supra.) 

B.  Notice  and  Opportunity  for  an  Adversary  Hearing 
Must  Precede  a  Search  That  Threatens  Irreparable 
Injury  to  First  Amendment  Interests. 

As  we  have  shown,  much  of  the  information  typically 
found  in  a  newspaper  or  broadcast  offi.ce  enjoys  substan- 
tial legal  protections  against  compelled  disclosure.  The 
First  Amendment  and  state  shield  laws  both  protect 
against  indiscriminate  police  rummaging  through  press 
files.  But  a  surprise  search  negates  these  protections. 
Permitting  the  police  to  use  procedures  that  foreclose 
any  opportunity  to  invoke  lawful  defenses  mocks  this 
Court's  assurance  in  Branzhurg  that  judicial  supervi- 
sion vill  be  available  to  prevent  the  e\asceration  of  press 
freedom. 


♦«  Affidavit  cf  Frank  Haven  [managing  editor,  Los  Angeles  Times} 
tf  6,  J.A.  63:  Affidavit  of  Gordon  Manning  [Director  for  News,  CBS 
News]  •!  5,  J.A.  124. 
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The  question  here  is  not  hov;  much  substantive  First 
Amendment  protection  any  particular  materials  might  en- 
joy, or  under  what  circumstances.  It  is  not  even  what 
standards  should  guide  those  decerm.inations.  The  ques- 
tion is  whether  all  protections  can  be  sv/ept  aside  by 
search  procedures  that  leave  no  room  for  any  protections 
to  be  invoked.*" 


*'  Although  this  case  presents  an  opportunity  to  decide  whether 
any  person  not  suspected  of  a  crime  is  entitled  to  notice  and  an 
opportunity  to  be  heard  before  his  premises  are  searched,  that  ques- 
tion need  not  be  decided  at  this  time.  The  narrower  question  be- 
fore this  Court  is  whether  the  press,  whose  rights  are  specifically 
mentioned  in  the  First  Amendment  and  whose  freedom  is  indispens- 
able to  all  who  enjoy  a  democratic  system  of  government,  is  entitled 
to  such  protection.  We  note  that  the  procedural  prerequisites  for  a 
valid  search  and  sei2ure  under  the  Fourth  Amendment  are  especially 
strict  where  First  Amendment  interests  in  "freedom  of  speech,  or 
of  the  press"  are  implicated.  In  such  cases,  the  Fourth  Amendment 
imposes  "a  higher  hurdle  in  the  evaluation  of  reasonableness"  for  a 
search  and  seizure,  Roaden  v.  Kentucky,  413  U.S.  496,  504  (1973). 
See  United  States  v.  MiUer,  425  U.S.  435,  444  n.6  (1976) ;  Lee  Art 
Theatre.  Iru;.  V.  Virginia.  392  U.S.  636  (1968);  Stanford  x.  Texa.s, 
379  U.S.  476  (1965);  United  States  \.  Thirty-Seven  Phningrnphs', 
402  U.S.  363  (1971).  However,  as  we  show  in  text,  the  First  Amend- 
ment of  its  own  force  requires  the  procedures  imposed  bv  the  courts 
below,  whatever  the  reach  of  the  Fourth  Amendment. 

If  this  Court  reaches  the  broader  question  of  the  requirements 
imposed  by  the  Fourth  Amendment  generally  on  searches  of  non- 
suspects,  we  submit  that  the  decision  below  is  correct  for  the 
reasons  stated  in  the  district  court's  opinion  and  in  Part  II  of 
respondents'  brief.  As  respondents  obser\'e,  if  the  state  may  search 
the  premises  of  nonsuspects  for  evidence  at  will,  then  it  may  intrude 
without  restraint  upon  private  relationships  protected  by  the  federal 
Constitution,  state  statutes,  and  common  law  privileges.  Such  in- 
trusions cannot  be  squared  with  the  Fourth  Amendment's  prohibi- 
tion against  unreasonable  searches.  Consider,  for  example,  the 
membership  lists  which  this  Court  found  protected  by  the  First 
Amend.T.ent  against  disclosure  compelled  bv  court  order  m  XAAC^ 
w.Alzbama,  357  U.S.  449  (1958).  Even  if  those  lists  were  not  ab.^o- 
lutely  privileged  against  disclosure  in  a  criminal  investi-at'on 
wh<-re  the  NAACP  was  not  a  suspect.  NAACP  v.  Alabrma  mak-s 
clear  that  the  state  would  have  to  show  a  compelling  need  before 
any  court  c-uld   require  production.    It   is  therefore  inconceivable 

[Footnote  continued.' 
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As  we  now  show,  in  the  circumstances  of  this  case, 
the  First  Amendment  requires  one  simple  but  effective 
procedural  safeguard:  The  compelled  disclosure  must  be 
preceded  by  notice  and  an  opportunity  for  an  adversary 
hearing.  Only  then  can  the  courts  tailor  and  confine 
the  disclosure  of  confidential  information  to  what  is  ap- 
propriate under  Branzburg  and  other  applicable  authori- 
ties. Absent  that  procedural  protection,  even  an  indis- 
putable claim  of  privilege  or  other  defense  will  fail  for 
lack  of  any  opportunity  to  assert  it. 

"The  history  of  liberty  has  largely  been  the  history  of 
the  observance  of  procedural  safeguards."  "  Nowhere  has' 
this  been  more  true  than  for  the  liberties  guaranteed  by 
the  First  Amendment.  Under  numerous  decisions  of  this 
Court,  government  action  that  threatens  irreparable  in- 
jury to  First  Amendment  interests  must  be  preceded  by 
notice  and  an  opportunity  for  an  adversary  hearing. 

In  Carroll  v.  President  &  Commissioners  of  Princess 
Anne,  393  U.S.   175    (1968),  the  Court  invalidated  an 


that,  consistent  with  the  reasonableness  requirement  of  the  Fourth 
Amendment,  the  state  could  evade  this  constitutional  protection  by 
the  mere  expedient  of  a  search  under  warrant. 

Indeed,  Congress  has  recently  shown  that  it  is  mindful  of  Fourth 
Amendment  requirements  in  this  respect.  In  Title  III  of  the  Omni- 
bus Crime  Control  and  Safe  Streets  Act  of  1968,  18  U.S.C.  §  2510-20, 
Congress  imposed  limitations  on  wiretapping  similar  to  those  im- 
posed by  the  courts  below  on  physical  searches.  The  Act  requires 
that  wiretapping  be  directed  only  against  persons  suspected  of  com- 
mitting a  crime  or  communications  facilities  used  by  such  persons, 
id.  §2518(3),  not  nonsuspects,  such  as  jouraalists  not  suspected  of 
any  crime.  It  also  requires  that  efforts  be  made  to  minimize  the 
need  for  wiretapping  by  using  other  investigative  alternatives  prior 
to  obtaining  authorization  for  wiretapping,  id.  §  2518(3)  (c),  and 
that  any  wiretap  "be  conducted  in  such  a  way  as  to  minimize  the 
interception  of  communications  not  othei-wise  subject  to  intercep- 
tion." Id.   §  2518(5). 

*^McNabb  v.  United  States,  318  U.S.  332,  347  (1943)  (Frank- 
furter, J.). 
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injunction  issued  ex  parte  against  a  political  rally.  The 
Court  "insisted  upon  careful  procedural  provisions,  de- 
signed to  assure  the  fullest  presentation  and  considera- 
tion of  [the  proposed  action]  which  circumstances  per- 
mit." *'  The  Court  reasoned  that  the  only  vs^ay  to  prevent 
unlavrful  suppression  of  protected  activity  was  to  give 
the  proponents  of  the  rally  a  prior  opportunity  to  chal- 
lenge the  injunction  or  to  seek  a  narrowing  of  its  provi- 
sions. The  need  for  that  procedural  safeguard  was  par- 
ticularly acute  because  of  the  political  nature  of  the 
speech  involved,  since  "[i]t  is  \atal  to  the  operation  of 
democratic  government  that  the  citizens  have  facts  and 
ideas  on  important  issues  before  them."  '"  As  the  Court 
in  Carroll  observed,  "[here]  the  reasons  for  insisting 
upon  an  opportunity  for  hearing  and  notice  .  .  .  are  even 
more  compelling  than  in  cases  involving  allegedly  obscene 
books.  The  present  case  involves  a  rally  and  'political' 
speech  in  which  the  element  of  timeliness  may  be  im- 
portant."   393  U.S.  at  182. 

As  Carroll  recognizes,  the  Court  has  consistently  re- 
quired the  same  procedural  safeguard  even  in  less  com- 
pelling First  Amendment  contexts.  In  A  Quantity  of 
Books  V.  Kansas,  supra,  and  Marcus  V.  Search  WmTont, 
367  U.S.  717  (1961),  the  Court  required  that  the  seizure 
of  large  quantities  of  books  be  tested  in  a  prior  adversary 
proceeding  in  order  to  avoid  the  danger  that  protected 
speech  would  needlessly  and  unlawfully  be  suppressed  in 
the  process  of  preventing  obscene  and  unprotected  expres- 


"  393  U.S.  at  181. 

5«  A  Quantity  of  Books  v.  Kansas,  378  U.S.  205,  224  (1964)  (Har- 
lan, J.,  dissenting) ;  see  Nebraska  Press  Ass'n  v.  Stuart,  427  U.S. 
539,  559-60  (1976)  ;  Cox  Broadcasting  Corp.  v.  Cohn,  420  U.S.  4'39. 
491-93  (1975);  Mills  v.  Alabama.  384  U.S.  214,  219  a96o>:  Xen- 
York  Times  Co.  v.  Sullivan,  376  U.S.  254,  271   (1954). 
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sion."  Although  those  cases  involved  searches  and  seiz- 
ures, the  Court  decided  them  under  First  Amendment 
standards  and  found  it  unnecessary  to  reach  Fourth 
Amendment  issues.  Similarly,  in  other  cases,  the  Court  has 
insisted  that  censorship  measures  contain  procedural  safe- 
guards that  are  adequate  to  "ensur[e]  the  necessary  sen- 
sitivity to  freedom  of  expression."  "  And  the  Court  re- 
cently reaffirmed  that  "[cjourts  will  scrutinize  any  large- 
scale  seizure  of  books,  films,  or  other  materials  presump- 
tively protected  under  the  First  Amendment  to  be  certain 
that  the  requirements  of  A  Quantity  of  Books  and  Marcus 
are  fully  met."  Heller  v.  New  York,  413  U.S.  483,  491 
(1973)." 

The  circumstances  here  are  even  more  compelling  than 
those  in  Carroll,  Marcus,  or  A  Quantity  of  Books,  and  the 


"  The  danger  that  protected  conduct  will  be  injured  need  not 
be  certain.  As  in  Carroll  and  in  obscenity  cases  such  as  A  Quantity 
of  Bonks  v.  Kansas,  supra,  there  need  be  only  the  likelihood  of 
injury.  "[OJpportunity  for  a  fair  adversary  hearing  must  precede 
the  action,  whether  or  not  the  speech  or  press  interest  is  clearly 
protected  under  substantive  First  Amendment  standards."  Board  of 
Regents  v.  Roth,  408  U.S.  546,  575  n.l4  (1972). 

"  Freedman  v.  Maryland,  380  U.S.  51,  58  (1965) ;  see,  e.g..  South- 
eastern Promotions,  Ltd.  v.  Conrad,  420  U.S.  546  (1975);  Bantam 
Books,  Inc.  V.  Sullivan,  372  U.S.  58  (1963). 

»3  In  Heller,  the  police  seized  a  single  copy  of  an  allegedly  ob- 
scene film  from  a  theater  pursuant  to  a  warrant  issued  and  exe- 
cuted without  a  prior  adversary  hearing.  This  Court  upheld  the 
seizure  but  made  clear  that  its  decision  proceeded  on  the  assumption 
that  a  duplicate  film  was  available  to  the  theater,  and  that  showing 
of  the  film  could  therefore  continue.  Hence,  the  danger  of  injury 
to  speech  interests  under  the  particular  circumstances  of  that  case 
was  virtually  nonexistent.  'Where  ofiices  of  a  news  organization  are 
searched,  however,  the  danger  to  its  protected  interests  in  confi- 
dentiality is  severe  and  immediate.  Once  confidential  sources  or 
editorial  materials  are  disclosed,  the  First  Amendment  interests  at 
stake  are  irreparably  harmed.  See  pp.  14-23,  su-pra.  The  Court  was 
at  pains  in  H-Uer  to  make  clear  that  the  holdings  of  cases  such  as  A 
Qvnvtity  of  Books  v.  Kansas,  supra,  requiring  notice  and  an  ad- 
versaiT  hearing  prior  to  government  action  imperiling  First  Amend- 
ment interests,  were  left  undisturbed.  Id.  at  491. 
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harm  is  irreparable.  A  surprise  search  of  an  entire  news 
office  intrudes  on  the  freedom  of  the  institution,  expressly 
identified  in  the  First  Amendment,  that  is  primarily 
responsible  for  disseminating  information  to  the  public. 
Where  docum.entary  materials  are  sought  from  the  press 
by  search,  the  risk  of  an  unnecessarily  ''large-scale" 
search  and  seizure  is  substantial.  And  even  where  no 
extensive  seizure  occurs,  the  danger  of  wholesale  ob- 
struction to  the  circulation  of  information  and  ideas  is 
great.  The  seizure,  for  example,  of  the  only  photographic 
negatives  of  a  fast-breaking  news  event  would  be  as  effec- 
tive a  barrier  to  the  dissemination  of  information  as  the 
seizure  of  the  only  copy  of  an  allegedly  obscene  film  pos- 
sessed by  a  theater.  Since  the  procedural  safeguard  of  a 
prior  adversary  hearing  is  required  in  the  latter  case,^"* 
it  is  certainly  required  where  information  vital  to  the 
public  is  seized  by  means  of  a  surprise  press  search. 

As  noted,  the  Court  in  Branzburg  was  careful  to 
stress  that  government  orders  requiring  journalists  to 
produce  evidence  are  subject  to  challenge  by  newsmen 
prior  to  disclosure,  to  allow  First  Amendment  interests 
to  be  weighed  against  competing  law  enforcement  inter- 
ests.'^ The  Court  in  Branzburg  also  observed  that  no  dan- 
ger there  existed  that  the  "grand  juries  were  *prob[ing] 
at  will  and  without  relation  to  existing  need' "  or  "forc- 
ing wholesale  disclosure  of  names  and  organizational 
affiliations."  ""■  By  contrast,  the  ex  parte  search  procedure 
followed  in  this  case  foreclosed  the  opportunity  for  prior 
judicial  control.  The  participation  of  the  magistrate  in 
the  warrant  process  did  not  provide  the  necessary  con- 


»  Heller  v.  Neto  York,  supra,  413  U.S.  at  491-93. 

"40S  U.S.  at  678,  708;  id.  at  710  (Powell,  J.,  concurring). 

56  Id.  at  700,  citing  DeGregory  v.  Attomexj  General,  383  U.S.  825. 
829  (l')66).  "No  attempt  [was]  made  to  require  the  pres-s  to  pub- 
lish its  sources  of  information  or  indiscriminately  to  disclose  them 
on  request."  Id.  at  632. 
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trol,  because  the  magistrate  had  no  knowledge  of  the 
nature  of  the  materials  in  the  files  of  the  nev.-spaper  or 
of  the  First  Amendment  interests  jeopardized  by  dis- 
closure. Moreover,  the  indiscriminate  search  of  the  Stan- 
ford Daily's  offices — with  no  opportunity  for  the  staff  to 
locate  and  produce  the  requested  photograph  itself — ^made 
the  danger  of  "wholesale  disclosure"  of  "names"  and 
"affiliations"  an  ominous  reality. 

The  procedural  rights  afforded  to  the  press  by  the 
courts  below  are  no  greater  than  those  enjoyed  in 
Branzburg  and  no  greater  than  politicians,  book  dealers, 
and  theater  ownei-s  enjoy  under  Carroll^  A  Quantity  of 
Books,  and  Heller.  They  are  notice  and  an  c^portunity 
for  an  adversary  hearing  before  an  irreparable  invasion 
of  First  Amendment  interests  oocors^  to  pernut  the  valid- 
ity and  scope  of  that  invasi(Hi  to  be  judicially  tested 
before  the  invasion  occurs.''  Such  a  procedure  will  per- 
mit the  press  to  seek  to  establish  that  the  materials 
sought  are  privileged,  or  at  least  to  narrow  the  com- 
pelled disclosure  to  that  which  the  court  finds  is  justified.'^ 

Surprise  searches  of  press  offices  are  presumptively  un- 
necessary to  effectuate  legitimate  law  enforcement  needs. 
This  Court's  decisions  make  dear  that  such  a  serious  im- 
pairment of  First  Amendment  interests  can  be  upheld, 
if  at  all,  only  "if  the  State  demonstrates  a  sufficiently  im- 


'^  "No  better  instrument  has  been  devised  for  arriving:  at  the 
truth  than  to  give  a  person  in  jeopardy  of  serious  loss  notice  of  the 
case  against  him  and  opportunity  to  meet  it."  Joint  Anti-Fascist 
Refugee  Comm.  v.  McGrath,  341  U.S.  123,  171-72  (1951)  (Frank- 
furter, J.,  concurring).  Notice  and  opportunity  for  a  hearing  are, 
in  many  contexts,  the  core  of  the  protection  afforded  by  the  Due 
Process  Clauses  of  the  Fifth  and  Fourteenth  Amendments.  See, 
e.g.,  Gofi-i  V.  Lfypez,  419  U.S.  565  '.'1975)  (school  suspension);  Bell 
V.  Burson,  402  U.S.  535  (1971)  (driver's  license  suspension)  ;  Lon- 
dimcr  V.  Denver,  210  U.S.  373  (1908)    (tax  assessment). 

=-^  Carroll  v.  President  &  Commissioners  of  Princess  Anne,  supra, 
393  U.S.  at  183. 
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portant  interest  and  employs  means  closely  drawn  to 
avoid  unnecessary  abridgement"  of  those  freedoms. "^'^  A 
very  hea\y  burden — proof  that  establishes  reasonable 
cause  to  believe  that  the  press  would  destroy  evidence  in 
the  face  of  a  subpoena  or  other  compulsory  process — 
must  be  sustained  before  any  such  search  could  be  vali- 
dated.*^'^ Unless  such  a  showing  can  be  made,  law  en- 
forcement officers  have  less  intrusive  means  to  achieve 
their  interests,  and  those  means  must  be  pursued.  As  the 
Court  said  in  Carroll: 

"In  this  sensitive  field,  the  state  may  not  employ 
'means  that  broadly  stifle  fundamental  personal  lib- 
erties when  the  end  can  be  more  narrowly  achieved.' 
Shelton-  v.  Tucker,  364  U.S.  479,  488  (I960).  In 
other  words,  the  order  must  be  tailored  as  precisely 
as  possible  to  the  exact  needs  of  the  case.  The  par- 
ticipation of  both  sides  is  necessary  for  this  purpose. 
Certainly,  the  failure  to  invite  participation  of  the 
party  seeking  to  exercise  First  Amendment  rights 
reduces  the  possibility  of  a  narrowly  drawn  order, 
and  substantially  imperils  the  protection  which  the 
Am.endment  seeks  to  assure."  " 


^^  Buckley  V.  Valeo,  424  U.S.  1,  25  (1976).  See  also  United  States 
v.  Robd,  389  U.S.  258,  288  (1967). 

**  Because  of  the  danger  that  a  search  of  press  offices  will  result 
in  a  prior  restraint  on  publication  or  otherwise  obstruct  the  flow 
of  information  to  the  public,  the  procedural  safeguard  of  notice 
and  opportunity  for  a  hearing  should  be  dispensed  with  only  where 
there  is  a  substantiated  and  convincing  showing  to  a  magistrate  of 
a  danger  that  evidence  will  be  destroyed.  The  courts  below  expres.-ly 
recognized  an  exception  for  that  rare  situation.  See  353  F.  Supp.  at 
133. 

However,  there  was  nothing  before  the  magistrate  in  this  case 
that  even  suggested  a  danger  that  evidence  would  be  destroyed  in 
the  face  of  compulsory  process.  And  there  is  no  basis  for  any 
assumpr.ion  that  the  press  generally  would  defy  the  law  by  destroy- 
ing evid';nce  that  has  been  requested  by  subpoena  or  similar  process, 
in  the  face  of  crim.inal  penalties  for  such  conduct. 

«i  393  U.S.  at  133-84. 
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Lav;  enforcement  officials  can  follow  procedures  that 
inciuds  no'-ice  and  opportunity  for  an  adversary  hearing 
without  impairing  in  any  way  legitimate  law  enforcement 
interests.  Experience  with  civil  discovery  and  criminal 
subpoenas  shows  conclusively  that  it  is  feasible  to  obtain 
evidence  by  means  that  permit  orderly  assertion  of  ob- 
jections and  effective  containment  of  the  materials  dis- 
closed. Use  of  such  means  will  not  deprive  law  enforce- 
ment officers  of  any  evidence  to  which  they  are  legally 
entitled;  at  most,  it  will  briefly  postpone  access  to  that 
e\idence  until  entitlement  can  be  determined  by  an  im- 
partial judicial  officer  in  light  of  the  facts  known  to  all 
of  the  parties.^-  In  this  respect  the  procedural  issue  here 
contrasts  markedly  with  the  assertions  of  substantive 
protection  for  news  gathering  that  were  made  in  cases 
like  Branzburg  v.  Hayes,  supra,  and  Pell  v.  Procunier, 
supra.  Respondents  here  seek  only  a  fair  opportunity  to 
assert  already  recognized  legal  protections  in  advance  of 
disclosure  of  protected  materials.  They  can  be  afforded 
that  opportunity  without  depriving  law  enforcement  offi- 
cers of  any  evidence  to  which  they  have  been  heretofore 
allowed  access. 

The  subpoena  procedure  required  by  the  courts  below 
affords  the  minimum  procedural  safeguards  consistent 
with  the  First  Amendment  and  the  decisions  of  this  Court. 
It  is  certainly  within  the  remedial  power  of  the  federal 
courts  to  require  that  procedure."'  The  Constitution  does 
not,  of  course,  prescribe  the  precise  manner  in  vhich 
notice  and  an  opportunity  for  hearing  must  be  provided 
or  the  label  to  be  given  to  the  procedure.  Public  agencies 
retain  the  flexibility  to  adopt  procedures  that  wHlll  accom- 


"  See  86  Hai-v.L.Rev.  1317,  1333  (1973). 

"5ee  Bivens  V.  Six  Unknown  Named  Agents,  403  U.S.  388 
(1971);  Swann  v.  Charlotte-Mecklenburg  Board  of  Education,  402 
U.S.  1  (1971). 
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modate  their  needs  to  constitutional  requirements.  '  The 
guiding  principle,  established  by  this  Court's  decisions 
and  adopted  by  the  courts  below,  is  that  governmental 
seizure  of  information  in  the  hands  of  the  press  must  be 
preceded  by  notice  and  opportunity  for  an  adversary  hear- 
ing. "[Tjhere  is  no  place  within  the  area  of  basic  free- 
dcm.s  guaranteed  by  the  First  Amendment  for  [ex  parte] 
orders  where  no  showing  is  made  that  it  is  impossible  to 
serve  or  to  notify  the  opposing  parties  and  to  give  them 
an  opportunity  to  participate."  Cai^oll  V.  President  & 
Commissioners  of  Princess  Anne,  supra,  393  U.S.  at  180, 

II.  THE  CIVIL  RIGHTS  ATTORNEY'S  FEES  AWARDS 
ACT  OF  1976  AUTHORIZES  THE  FEES  AWARD 
IN  THIS  CASE. 

In  Alyeska  Pipeline  Service  Co.  v.  Wilderness  Society, 
421  U.S.  240,  262  (1975),  this  Court  held  that  "the  cir- 
cumstances under  which  attorneys'  fees  are  to  be  awarded 
and  the  range  of  discretion  of  the  courts  in  making  those 
awards  are  matters  for  Congress  to  determine."  Con- 
gress reached  just  such  a  determination  in  the  Civil 
Rights  Attorney's  Fees  Awards  Act  of  1976.  42  U.S.C. 
§1988  ("the  Act")."  As  Senator  Tunney  stated  in  in- 
troducing the  bill  before  the  Senate,  "The  purpose  and 
effect  of  [the  Act]  is  simple": 

"[I]t  is  to  allow  the  courts  to  provide  the  tradi- 
tional remedy  of  reasonable  counsel  fee  awards  to 
private  citizens  who  must  go  to  court  to  vindicate 


"^  S^e  Freedwnn  v.  Maryland,  supra,  380  U.S.  at  58-60. 

"^See  122  Cong.  Rec.  H12,159  (daily  ed.  Oct.  1.  1976)  Remarks  of 
Rep.  Drinan)  ;  id.  at  H12,161  (remarks  of  Rep.  Railsback) ;  id.  at 
H12.16r;  (remarks  of  Rep.  Kastenmeier;)  ;  id.  at  H12.165  (remarks  of 
Rep.  Seiberiin<?)  ;  122  Cong.  Rec.  S16,251  (daily  ed.  Sept.  21,  197(5 » 
Oemnrks  of  Sen.  Scott)  ;  id.  at  S16,252  (remarks  of  Sen.  Kennedy)  ; 
122  Cong.  Rec.  S16.481  (daily  ed.  Sept.  22.  1976^  (remark.-  of  Sen. 
Hathaway);  122  Cong.  Rec.  Slfi,491  (daily  ed.  Sept.  23,  197G)  (v(^- 
mark.s  of  Sen.  Tunney) . 
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their  rights  under  our  civil  rights  statutes.  The 
Supreme  Court's  recent  Alyeska  decision  has  re- 
quired specific  statutory  authorization  if  Federal 
courts  are  to  continue  previous  policies  of  awarding 
fees  under  all  Federal  civil  rights  statutes.  This  bill 
simply  applies  the  type  of  'fee  shifting'  provision 
already  contained  in  titles  II  and  VII  of  the  1964 
Civil  Rights  Act  to  the  other  civil  rights  statutes 
which  do  not  already  specifically  authorize  fee 
awards."  " 

Congress  plainly  intended  that  prevailing  plaintiffs 
should,  barring  special  circumstances,  recover  attorneys' 
fees  under  the  Act.  The  language  of  the  Act  closely 
parallels  the  attorneys'  fees  award  provisions  of  Title  II 
of  the  Civil  Rights  Act  of  1964  and  of  the  Emergency 
School  Aid  Act  of  1972."  In  decisions  interpreting  the 
language  of  those  two  statutes,  this  Court  has  held 
that  "the  successful  plaintiff  'should  ordinarily  recover 
an  attorney's  fee  unless  special  circumstances  would 
render  such  an  award  unjust.* "  *'  Congress  cited  those 
decisions  as  incorporating  the  approach  it  wanted  courts 
to  take  in  construing  the  1976  legislation. 


69 


8<  121  Cong.  Rec.  814,975  (daily  ed.  Aug.  1,  1975) .  See  also  122 
Cong.  Rec.  H12,154  (daily  ed.  Oct.  1,  1976)  (remarks  of  Rep.  Rails- 
back)  ("[9]o  what  we  are  really  doing  is  codifying  the  practice  that 
was  going  on  prior  to  the  Ahjeska  case")  ;  id.  at  H12,159  (remarks 
of  Rnp.  Drinan)  ;  id.  at  H12,161  (remarks  of  Rep.  Railsback) ;  id.  at 
H12,163  (remarks  of  Rep.  Kastenmeier)  ;  122  Cong.  Rec.  816,252 
(daily  ed.  Sept  21,  1976)  (remarks  of  8en.  Kennedy)  ("it  is  in- 
tended simply  to  expressly  authorize  the  courts  to  continue  to  make 
the  kinds  of  awards  of  legal  fees  that  they  had  been  allowing  prior 
to  the  Alyeska  decision") ;  122  Cong.  Rec.  816,431  (daily  ed.  Sept. 
22,  1976)  (remarks  of  Sen.  Hathaway). 

«'  §  204(a),  78  Stat.  244,  42  U.S.C.  §2000a-3;  20  U.S.C.  §  1617. 

^^Northcross  V.  Board  of  Education,  412  U.S.  427,  428  (1973\ 
qi'Ming  Nevmnn  v.  Piggie  Park  Enterjyrises,  Inc.,  390  U.S.  400.  402 
a968^. 

"  See  S.  Rep.  No.  1011.  94th  Cong.,  2d  Sess.  4  (1976)  (hereinafter 
"3.  Rep.")  ;  H.R.  Rep.  No.  1558,  94th  Cong..  2d  Sess.  9  (hereinafter 
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In  enacting  the  Civil  Rights  Attorney's  Fees  Avcards 
Act,  Congress  exercised  its  "power  and  judgment"  '"  to 
award  attorneys'  fees  to  prevailing  plaintiffs  in  Section 
1983  actions.  Petitioners  seek  to  avoid  that  judgment  by 
arguing  (1>  chat  the  Act  may  not  be  retroactively  ap- 
plied to  them  and  (2)  that  fees  may  not  be  awarded 
against  a  defendant  who  enjoys  an  absolute  immunity 
from  damage  liability  or  a  defendant  who  enjoys  a 
qualified  im.munity  and  who  has  acted  in  good  faith. 
Both  arguments  are  diametrically  opposed  to  the  plain 
language  and  legislative  history  of  the  Act  and  are  con- 
trary to  the  decision  of  every  federal  court  of  appeals 
that  has  ruled  on  the  issues.  They  are  arguments  that 
petitioners  should  address  to  Congress  and  not  to  this 
Court. 

A.  The  Legislative  History  of  the  Act  Plainly  Mani- 
fests a  Congressional  Intent  To  Apply  the  Act  to  all 
Cases  Pending  on  the  Date  of  Its  Enactment. 

Petitioners  have  argued  that  the  Act  should  not  be 
applied  retroactively  to  provide  for  an  award  of  attorneys' 
fees  for  services  rendered  before  the  effective  date  of  the 
Act.  The  principal  argument  advanced  is  that  a  retroac- 
tive application  of  the  Act  would  result  in  a  "manifest 
injustice"  and  would,  therefore,  be  inconsistent  with  the 
analysis  of  this  Court  in  Bradleij  v.  School  Board  of 
the  City  of  Richmond,  416  U.S.  696  (1974).  However, 
that  argument  totally  misperceives  the  thrust  of  Bradley. 
Indeed,  the  Bradley  decision  compels  a  retroactive  appli- 
cation of  the  Act  to  all  cases  pending  on  the  date  of  its 
enactment. 

"H.R.  Rep.'")  ("'prevailing  plaintiffs  should  ordinarily  recovex-  their 
counsel  fees.  Nev:mnn  v.  Piggie  Park  Eiiterprises,  supra;  Xor^h- 
cms.^  V.  Merpphis  Board  of  Education,  fiiipra"). 

'''  Abjeska  Pipeline  Service  Co.  \.  Wilde rri'^sfi  Societu,  miDrri,  421 
U.S.  at  263. 

So 


211 


The  central  principla  of  the  Bradley  decision  is  "that  a 
court  is  to  apply  the  law  in  effect  at  the  time  that  it 
renders  its  decision  unless  doing  so  vvould  result  in  mani- 
fest injustice  or  there  is  statutory  direction  or  legislative 
history  to  the  contrary'' "  Applying  that  principle  to 
the  attorneys'  fees  award  provision  of  the  Emergency 
School  Aid  Act  of  1972,  the  Court  in  Bradley  looked 
first  to  the  legislative  history  of  that  Act.  After  find- 
ing that  the  legislative  history  was  not  clear  on  the 
retroactivity  question,  the  Court  inquired  into  whether 
a  retroactive  application  of  the  statute  would  result  in  a 
"manifest  injustice,"  and  concluded  that  no  such  injus- 
tice would  result.  This  Court  then  reversed' the  court  of 
appeals'  refusal  to  authorize  an  award  of  attorneys'  fees. 

In  contrast  to  the  statute  considered  in  Bradley,  the 
legislative  history  of  the  Civil  Rights  Attorney's  Fees 
Awards  Act  is  not  silent  on  the  retroactivity  question. 
Rather,  it  is  unmistakably  clear  that  Congress  intended 
the  Act  to  apply  to  all  cases  pending  at  the  time  of  its 
enactment.    The  House  Report  plainly  states: 

"In  accordance  with  applicable  decisions  of  the 
Supreme  Court,  the  bill  is  intended  to  apply  to  all 
cases  pending  on  the  date  of  enactment  as  well  as 
all  future  cases.  Bradley  v.  Richmond  School  Board, 
416  U.S.  696   (1974)."" 

During  the  course  of  the  House  debates  Congressman 
Drinan,  the  sponsor  of  the  House  bill,  noted,  without 
objection : 

"This  bill  would  apply  to  cases  pending  on  the  date 
of  enactment.  It  is  the  settled  rule  that  a  change  in 
statutory  law  is  to  be  applied  to  cases  in  litigation."  " 


73 


^1  Id.  at  711  (emphasia  added). 

^-  H.R.  Rep.  at  4  n.6.  See  also  S.  Rep.  at  5. 

'3 122  Cong.  Rec.  H12.160  (daily  ed.  Oct.  1,  1976). 
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A  similar  point  was  made  by  Congressman  Anderson: 

"MR.  BEARD  of  Tennessee.  ...  is  there  any  retro- 
active nature  of  this  piece  of  legislation  .  .  .  ? 

MR.  ANDERSON  of  Illinois.  Mr.  Speaker,  if  the 
gentleman  will  yield,  it  would  apply  to  cases  now 
pending  .  .  .  ."  ^* 

In  the  Senate  debates  Senator  Abourezk,  manager  of  the 
bill,  observed,  again  without  contradiction: 

"The  Cinl  Rights  Attorneys*  Fees  Awards  Act  au- 
thorizes Federal  courts  to  award  attorneys'  fees  to 
a  prevailing  party  in  suits  presently  pending  in  the 
Federal  courts."  " 

Indeed,  the  House  defeated  by  a  vote  of  268-104  a  motion 
to  recommit  the  bill  for  the  purpose  of  obtaining  an 
amendment  to  make  the  Act  prospective  only.^^ 

As  this  Court  held  in  Bradley,  a  clear  manifestation 
of  legislative  intent  is  dispositive  of  whether  a  statute 
should  be  given  retroactive  application.  In  this  case  the 
unambiguous  legislative  history  compels  a  retroactive  ap- 
plication of  the  Civil  Rights  Attorney's  Fees  Awards  Act. 
Indeed,  every  court  of  appeals  that  has  addressed  the 
retroactivity  question  has  so  held." 

This  legislative  history  also  fully  answers  petitioners' 
claim  that  the  retroactive  award  of  attorneys'  fees  against 
public  officials  who  did  not  knowingly  violate  constitu- 


T«/(f.  atH12,155. 

"  122  Cong.  Rec.  817,052  (daily  ed.  Sept.  29,  1976). 

■«  122  Cong.  Rec.  H12,166  (daiiy  ed.  Oct.  1,  1976) . 

"  Wheaton  v.  Knefel,  562  F.2d  550  (8th  Cir.  1977)  ;  Gates  v. 
Collier,  559  F.2d  241  (5th  Cir.  1977)  ;  Beazer  V.  New  York  City 
Transit  Authority,  558  F.2d  97  (2d  Cir.  1977)  ;  Bond  V.  Stanton. 
555  F.2d  172  (7th  Cir.  1977) ;  Martinez  Rodriguez  v.  Jiminez.  551 
F.2d  877  (1st  Cir.  1977).  Two  circuit  courts  have  applied  the  Act 
retroactively  to  cases  pending  on  the  date  of  its  enactment  without 
discussing  the  retroactivity  issue.  Franklin  v.  Shields,  No.  75-2057, 
slip  op.  (4th  Cir.,  Sept.  19,  1977)  ;  Seals  v.  Quarterly  County  Court, 
5«2F.2d390  (6th  Cir.  1977). 
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tional  standards  gives  rise  to  a  "manifest  injustice" 
within  the  meaning  of  Bradley.  Bradley  holds  that  claims 
of  ^'manifest  injustice/'  such  as  those  raised  here,  are 
simply  not  germane  where  Congress  has  clearly  expressed 
its  will.  Thus,  an  analysis  of  the  purported  impact  of  the 
Act  is  plainly  not  appropriate  in  this  case. 
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^^  Aside  from  its  lack  of  materiality  in  this  case,  petitioners* 
manifest  injustice  assertion  has  four  fatal  flaws: 

(1)  Bradley,  far  from  supporting  petitioners'  argument,  refutes 
it.  In  rejecting  the  school  board's  manifest  injustice  claim  in  that 
case,  the  Court  emphasized  (a)  that  plaintiffs  had  rendered  a  sub- 
stantial social  service  by  bringing  the  school  board  into  compliance 
with  its  constitutional  mandate;  (b)  that  no  matured  or  uncondi- 
tional right  would  be  infringed  by  a  retroactive  application  of  the 
Act;  and  (c)  that  "there  is  no  indication  that  the  obligations  under 
[the  attorneys'  fee  provision]  if  known,  rather  than  simply  the 
common-law  availability  of  an  award,  would  have  caused  the  Board 
to  order  its  conduct  so  as  to  render  this  litigation  unnecessary  and 
thereby  preclude  the  incurring  of  such  costs."  416  U.S.  at  721.  Simi- 
lar considerations  undercut  any  claim  of  manifest  injustice  in  the  in- 
stant case.  Plaintiffs  have  vindicated  an  important  social  interest; 
and  petitioners  can  assert  no  matured  rights  that  would  be  ad- 
versely impacted  by  a  retroactive  application  of  the  Act.  More- 
over, at  all  relevant  times  in  this  lawsuit  the  possibility  of  an  at- 
torneys' fees  award  to  plaintiffs  was  a  known  risk  of  litigation. 
See,  e.g..  La  Raza  Unida  v.  Volpe,  57  F.R.D.  94  (N.D.  Cal.  1972), 
aff'd,  488  F.2d  559  (9th  Cir.  1973).  See  also  Brandenberger  v. 
Th&mpson,  494  F.2d  885  (9th  Cir.  1974).  Petitioners  cannot,  there- 
fore, assert  that  the  Act  imposed  on  them  an  unforeseen  liability 
which,  if  known,  would  have  altered  their  course  of  conduct. 

(2)  Petitioners'  suggestion  that  they  will  bear  the  expense  of 
the  attorneys*  fees  award  is  factually  incorrect.  The  record  demon- 
strates that  under  the  California  indemnification  statute,  the  city 
and  county  (not  petitioners)  will  pay  the  award. 

(8)  The  legislative  history  of  the  Act  plainly  indicates  that  Con- 
gress intended  to  allow  for  the  imposition  of  attorneys'  fees  against 
public  officials  in  both  their  official  and  individual  capacities.  Se^ 
S.  Rep.  at  5:  "[I]t  is  intended  that  the  attorneys'  fees,  like  other 
items  of  costs,  will  be  collected  either  directly  from  the  official,  in 
his  official  capacity,  from  funds  of  his  agency  or  under  his  control, 
or  from  the  State  or  local  government  Cwhether  or  not  the  agency 
or  government  is  a  named  party)."  (footnotes  omitted). 

(4)  Congress  cited  this  very  case  as  an  example  of  a  case  that 
correctly  applied  "appropriate  standards"  in  awarding  attorneys' 
fees.  S.  Rep.  at  6. 
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B.  Congress  Did  Not  Intend  the  Common  Law  Im- 
munity Doctrines  To  Insulate  Public  Officials  From 
Attorneys'  Fees  Awards. 

Petitioners  argue  that  the  common  law  immunities 
that  protect  certain  public  officials  from  damage  liability 
under  Section  1983  "  should  be  extended  so  as  to  insulate 
such  officials  from  an  attorneys'  fees  award  under  the 
Act.^''   That  argument  is  addressed  to  the  wrong  forum: 


'^  See,  e.g.,  Imbler  v.  Pachtman,  424  U.S.  409  (1976)  (absolute 
immunity  for  prosecutor  against  damage  liability)  ;  Wood  v.  Strick- 
land, 420  U.S.  308  (1975)  (qualified  immunity  for  school  officials 
against  damage  liability) ;  Scheuer  v.  Rhodes,  416  U.S.  2.32  (1974) 
(qualified  immunity  for  state  executive  officials  against  damage  lia- 
bility);  Pierson  V.  Ray,  386  U.S.  547  (1967)  (absolute  immunity 
for  judges  and  qualified  immunity  for  police  ofl!icers  against  damage 
liability)  ;  Tenney  v.  Brandhove,  341  U.S.  367  (1951)  (absolute  im- 
munity for  legislators  against  damage  liability). 

^°  Petitioners  press  no  claim  that  the  Eleventh  Amendment  bars 
the  award  of  attorneys'  fees  in  this  case.  Nor  could  they.  This  Court 
has  clearly  held  that  the  Eleventh  Amendment  does  not  preclude 
a  monetary  recovery  from  counties  or  other  political  subdivisions 
of  the  state.  Edelman  v.  Jordan,  415  U.S.  651,  667  n.l2  (1974); 
Lincoln  County  v.  Luning,  133  U.S.  529,  530  (1890) ;  see  Develop- 
ments in  the  Law — Section  1983  and  Federalism,  90  Harv.  L.  Rev. 
1133,  1195  (1977).  This  action  was  brought  against  city  and  county 
officials,  and  any  recovery  will  be  paid  by  those  political  subdivisions. 
The  Eleventh  Amendment  is  not,  therefore,  involved  in  this  lawsuit. 

This  case  d'>es  not  raise  the  Eleventh  Amendment  considerations 
posed  by  Finney  V.  Hutto,  548  F.2d  740  (8th  Cir.  1977),  cerf.  granted, 
46  U.S.L.W.  3261  (U.S.  Oct.  18,  1977).  In  Hutto,  the  Eighth  Circuit 
held  that  an  award  of  attorneys'  fees  under  the  Act  against  a  state 
is  not  barred  by  the  Eleventh  Amendment.  Every  other  circuit  that 
has  addressed  the  issue  has  agreed.  Seals  v.  Quarterly  County  Court, 
562  F.2d  390  (6th  Cir.  1977);  Gates  v.  Collier,  559  F.2d  241  (5th 
Cir.  1977) ;  Bond  v.  Stanton,  555  F.2d  172  (7th  Cir.  1977)  ;  Martinez 
Rodriquez  V.  Jiminez,  551  F.2d  S77  (1st  Cir.  1977).  That  result  is, 
we  submit,  correct  for  two  reasons: 

(1)  The  Act  is  "  'appropriate  legislation'  for  the  purposes  of  en- 
forcing the  provisions  of  the  Fourteenth  Amendment  .  .  ."  and  the 
Eleventh  Amendment  does  not,  therefore,  bar  an  attorneys'  fees 
award  against  the  state.  Fitz'patnck  v.  Bitzer,  427  U.S.  445,  456 
(1976). 

[Footnote  continued] 
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The  issue  is  one  for  Congress,  which  has  squarely  re- 
jected petitioners'  view. 

The  thrust  of  petitioners'  argument  appears  to  be  that 
the  financial  impact  of  an  attorneys'  fees  award  is  no 
different  from  that  of  the  monetaiy  damage  claims  that 
are  barred  by  the  common  law  immunities,  and  that  the 
Act  therefore  should  be  construed  to  preclude  fees  awards 
against  a  defendant  who  is  covered  by  one  of  those 
immunities."  That  argument  is  misguided  and  should  be 
rejected. 


(2)  An  award  of  attorneys'  fees  to  a  prevailing  plaintiff  is  not  a 
monetary  judgment  against  the  state  of  a  type  that  is  barred  by 
the  Eleventh  Amendment.  The  financial  burden  imposed  on  the  state 
by  a  fees  award  is  merely  an  ancillary  effect  of  prospective  compli- 
ance with  constitutional  standards.  Coin-pare  Edelman  v.  Jordaii, 
415  U.S.  651  (1974),  vnth  Ex  parte  Young,  209  U.S.  123  (1908). 
See  also  Note,  Attorneys'  Fee  Awards  and  the  Eleventh  Amendment, 
88  Harv.  L,  Rev.  1875,  1896  (1975). 

'^Petitioners  Bergna  and  Brown  also  suggest  that  "[t]he  rea- 
sons underlying  the  damages  immunity  of  Imbler  v.  Pachtman, 
supra,  also  support  an  immunity  against  declaratory  and/or  in- 
junctive actions  for  prosecutors  and  those  who  carry  out  judicial 
orders,  at  least  when,  as  here,  they  participate  in  the  good  faith 
exercise  of  judicial  functions."  Bergna  Brief  at  30  n.21.  That  prop- 
osition has  been  uniformly  rejected  by  the  circuit  courts.  See,  e.g., 
Universal  Amusement  Co.  v.  Vance,  559  F.2d  1286  (5th  Cir.  1977) 
(prosecutorial  immunity  against  damages  does  not  bar  §  1983  injunc- 
tive action  against  prosecutor)  ;  Person  V.  Association  of  the  Bar, 
554  F.2d  534  (2d  Cir.),  cert,  denied,  46  U.S.L.W.  3293  (U.S.  Oct.  31, 
1977)  (judicial  immunity  against  damages  does  not  bar  §  1983  action 
for  injunctive  relief  against  Justices  of  Supreme  Court,  Appellate 
Division)  ;  DrolUnger  v.  Milligan,  552  F.2d  1220  (7th  Cir.  1977) 
(judges  and  officers  of  the  court  are  not  immune  from  §  1983  suits 
seeking  equitable  relief)  ;  Timmerman  v.  Brown,  528  F.2d  811  (4th 
Cir.  1975)  (immunity  doctrine  does  not  protect  qualified  officials 
from  §  1983  injunctive  action)  ;  Fowler  v.  Alexander,  478  F.2d  694 
(4th  Cir.  1973)  (judicial  immunity  against  damages  does  not  bar 
S  1983  action  for  injunctive  relief) ;  Conover  V.  Movtemuro,  477  F.2d 
1073  (3d  Cir.  1973)  (judicial  immunity  ag-ainst  damages  doe.^  not 
bar  §  1983  injunctive  action  against  a  family  division  judge  and  a 
district  attorney') .  See  al-io  McCormack  &  Kirkpatrick,  Immvnities 
of  State  Officials  Under  Section  198.1,  8  Rut.-Cam.  L.J.  65,  79  (1976) 
("the  lower  courts  generally  have  held  that  judicial  immunity  does 
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In  the  first  place,  petitioners'  argument  blurs  some 
critical  distinctions  between  damage  avrards  and  awards 
of  attorneys'  fees.''  Unlike  a  damage  av/ard,  an  award 
of  attorneys'  fees  does  not  purport  to  indemnify  a  victim 
for  a  loss  or  to  punish  a  wrongdoer  for  his  conduct.  The 
award  arises,  not  from  the  harm  suffered  by  the  plaintiff 
as  the  result  of  an  alleged  wrongdoing,  but  rather  from 
expenses  incurred  in  seeking  \'indication  of  his  rights 
through  court  litigation/''  Presumably  for  this  reason. 
Congress  correctly  decided  that  attorneys'  fees  should  be 
collected  "like  other  items  of  costs,"  "  and  not  as  damages. 

More  significantly,  the  very  cases  on  which  petitioners 
rely  in  their  argument  recognize  that  the  question  of  the 
availability  of  a  common  law  immunity  defense  in  Sec- 
tion 1983  actions  was  "one  essentially  of  statutory  con- 
struction." ^  In  deciding  whether  such  defenses  could  be 
asserted  against  Section  1983  damage  claims,  this  Court 
identified  as  the  threshold  issue  whether  "Congress  had 
intended  to  restrict  the  availability  in  §  1983  suits  of 
those  immunities  which  historically,  and  for  reasons  of 
public  policy,  had  been  accorded  to  various  categories  of 
officials."    Imbler  v.   Pachtman,    424   U.S.    409,    417-18 


not  extend  to  actions  for  injunctive  relief).  See  also  Note,  The  Fed- 
eral Injunction  as  a  Remedy  for  Unconstitutional  Conduct,  78  Yale 
L.J.  143,  146  n.l7  (1968)  (listing  numerous  cases  in  which  injunctive 
relief  against  constitutional  violations  by  police  was  granted  under 
§  1983). 

«2  See  Fitzpatrick  V.  Bitzer,  427  U.S.  445.  460  (1976)  (Stevens,  J.. 
concurring)  ;  cf.  Fairmont  Creamery  Co.  v.  Minnesota,  275  U.S.  70 
(1927)  (costs  assessed  against  the  state  by  the  Supreme  Court  in 
case  appealed  to  test  the  constitutional  validity  of  a  state  criminal 
statute). 

^^  See  generally  Note.  Attorneys'  Fee  Awards  and  the  Eleventh 
Amendment.  88  Harv.  L.  Rev.  1875,  1895  (1975i. 

s^S.Rep.  at5n.6. 

"  Wood  V.  Stricklnrd.  420  U.S.  308.  316  (1975)  (footnote  omitted) . 
See,  e.g.,  Irt'blfr  v.  Pachtman,  sv/prn. ;  Piers^n  V.  Ray.  supra. 
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(1976).  In  ans'wering  that  question,  the  Couii;  con- 
cluded that  the  Congress  which  originally  enacted  Sec- 
tion 1983  did  not  intend  to  eliminate  the  traditional  im- 
munity against  damage  awards  of  several  types  of  public 
officials.'® 

Notwithstanding  the  emphasis  on  legislative  intent  in 
the  cases  they  cite,  petitioners  do  not  address  the  legisla- 
tive history/  of  the  Act  from  which  they  seek  immunity. 
Rather,  they  press  considerations  that  were  plainly  be- 
fore and  rejected  by  Congress  in  its  deliberations  on  the 
Civil  Rights  Attorney's  Fees  Awards  Act.  Indeed,  the 
legislative  history  of  the  Act  is  unmistakably  clear:  Con- 
gress did  not  intend  to  extend  the  common  law  immunities 
of  prosecutors  and  police  officers  to  insulate  them  from  an 
award  of  attorneys*  fees  made  against  them  in  their  offi- 
cial capacities  in  Section  1983  actions." 


8«  Tenney  v.  Brandkove,  supra  (legislators)  ;  Pierson  v.  Ray,  supra 
(judges  and  police  officers) ;  Scheuer  v.  Rhodes,  supra  (executive 
officials)  ;  Wood  V.  Strickland,  supra  (school  ofBcials) ;  Imbler  v. 
Pachtman,  supra  (prosecutors) . 

8^  Without  citation  to  authoritj',  Petitioners  Bergna  and  Brown 
challenge  Congress'  constitutional  authority  under  §  5  of  the  Four- 
teenth Amendment  to  authorize  the  award  of  attorneys'  fees  against 
state  public  officials.  However,  the  position  petitioners  advance 
would  emasculate  the  broad  grant  of  congressional  authority  in  §  5 
of  the  Fourteenth  Amendment  and  simply  cannot  be  reconciled  with 
this  Court's  decisions  upholding  congressional  exercise  of  that  power. 
See,  e.g..  Ex  parte  Virginia,  100  U.S.  339  (1879)  ;  Katzenbach  v. 
Morgan,  S84  U.S.  641  (1966);  Oregon  v.  MitcheU,  400  U.S.  182 
(1970)  ;  Fitzpatrick  V.  Bitzer.  427  U.S.  445  (1975).  In  Ex  parte 
Virginia,  supra,  the  Court  held : 

"Whatever  legislation  is  appropriate,  that  is,  adapted  to  carry 
out  the  objects  the  amendments  have  in  view,  whatever  tends  to 
enforce  submission  to  the  prohibitions  they  contain,  and  to 
secure  to  all  persons  the  enjoyment  of  perfect  equality  of  civil 
rights  and  the  equal  protection  of  the  laws  against  State  denial 
or  invasion,  if  not  prohibited,  is  brought  within  the  domain  of 
congressional  power."   100  U.S.  at  345-46. 

Congress  enacted  the  Civil  Rights  Attorney's  Fees  Awards  Act  to 
protect  private  actions  to  enforce  our  civil  rights  laws.    Congress 
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To  the  contrary,  Congress  perceived  that  the  very  un- 
availability of  damage  awards  against  such  officials  was 
an  affirmative  reason  to  authorize  awards  of  attorneys' 
fees  against  them. 

"Furtheraiore,  while  damages  are  theoretically  avail- 
able under  the  statutes  covered  by  H.R.  15460,  it 
should  be  observed  that,  in  some  cases,  immunity  doc- 
trines and  special  defenses,  available  only  to  public 
officials,  preclude  or  severely  limit  the  damage  rem- 
edy. Consequently  awarding  counsel  fees  to  prevail- 
ing plaintiffs  in  such  litigation  is  particularly  im- 
portant and  necessary  if  Federal  civil  and  constitu- 
tional rights  are  to  be  adequately  protected.  To  be 
sure,  in  a  large  number  of  cases  brought  under 
the  provisions  covered  by  H.R.  15460,  only  injunc- 
tive relief  is  sought,  and  prevailing  plaintiffs  should 
ordinarily  recover  their  counsel  fees."  ®^ 

As  a  consequence,  Congress  was  careful  specifically  to  in- 
clude public  officials  within  the  reach  of  the  legislation. 

"As  with  cases  brought  under  20  U.S.C.  §  1617,  the 
Emergency  School  Aid  Act  of  1972,  defendants  in 
these  cases  are  often  State  or  local  bodies  or  State  or 
local  officials.  In  such  cases  it  is  intended  that  the 
attorneys'  fees,  like  other  items  of  cost,  will  be  col- 
lected either  directly  from  the  official,  in  his  official 
capacity,  from  funds  of  his  agency  or  under  his  con- 
trol, or  from  the  State  or  local  government  (whether  or 
not  the  agency  or  government  is  a  named  party)."  *^ 


reasonably  believed  that,  without  such  legislation,  those  civil  rights 
laws  would  "become  mere  hollow  pronouncements."  S.  Rep.  at  6.  It 
is  manifest  that  the  Act  is,  in  this  Court's  words,  legislation  that  is 
"adapted  to  carry  out  the  objects  the  amendments  have  in  view." 

8*  H.R.  Rep.  at  9  ffootnote  omitted). 

*>*  S.  Rep.  at  5  Cfootiiotes  omitted).  In  this  case,  by  California 
statute,  the  f-^^-es  will  be  paid  by  local  government  agencies,  not  by 
the  individual  petitioners.   Since  the  immunity  doctrines  are  rooted 

[Footnote  continued] 
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Circuit  courts  that  have  reviewed  this  legislative  history 
have  unanimously  concluded  that  Congress  did  not  intend 
to  immunize  public  officials,  sued  in  their  official  capacity, 
from  av;ard3  of  attorneys'  fees  under  the  Act/'"  Other 
circuit  courts  have  approved  such  awards  without  dis- 
cussion.®^ 

Indeed,  it  cannot  be  questioned  that  petitioners  are 
among  the  class  of  public  officials  against  whom  fees  may 
be  awarded  under  the  Act.  Twice  the  Senate  cited  this 
very  case  as  exemplary  of  the  "traditionally  effective 
remedy  of  fee  shifting"  that  the  Act  was  intended  to 
restore.''  Such  unusually  direct  congressional  guidance 
provides  a  simple,  but  dispositive,  answer  to  petitioners* 
immunity  claim. 


in  the  view  that  law  enforcement  officials  should  not  incur  personal 
liability  for  certain  public  acts,  those  doctrines  would  be  inapplica- 
ble here  even  if  Congress  had  not  specifically  foreclosed  them. 

wfioTid  v.  Stanton.  555  F.2d  172  (7th  Cir.  1977);  Universal 
Amusement  Co.  v.  Vance,  559  F.2d  1286  (5th  Cir.  1977). 

^See,  e.g.,  Seals  v.  Quarterly  County  Court,  562  F.2d  390  (6th 
Cir.  1977);  Martinez  Rodriquez  v.  Jiminet,  551  F.2d  877  (1st  Cir. 
1977) . 

"  S.  Rep.  at  4,  6.  Congressional  citation  to  this  case  also  makes 
clear  that  the  district  court  properly  exercised  its  discretion  in 
awarding  fees: 

"It  is  intended  that  the  amount  of  fees  awarded  under  S.  2278 
be  governed  by  the  same  standards  which  prevail  in  other 
types  of  equally  complex  Federal  litigation,  such  as  antitrust 
cases  and  not  be  reduced  because  the  rights  involved  may  be 
nonpecuniar^'  in  nature.  The  appropriate  standards  .  .  .  are 
correctly  applied  in  such  cases  as  Stanford  Doily  v.  Zurcker,  64 
F.R.D.  680  (N.D.  Cal.  1974)  .  .  .  ."  Id.  at  6. 
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CONCLUSION 


For  these  reasons,  the  Court  should  affirm  the  judg- 
ment of  the  court  of  appeals. 

Respectfully  submitted, 


Of  Counsel: 
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APPENDIX  A 

[Facsimile] 

Harold  W.  Andersen  World-Herald  Square 

President  •    Omaha,  Nebraska   68102 

(402)  444-1000 

December  16,  1977 

Mr.  Jack  C.  Landau 

Reporters  Committee  for  Freedom  of  the  Press 

Room  1112 

1750  Pennsylvania  Avenue,  N.W. 

Washington,  D.C.  20006 

Dear  Mr.  Landau : 

You  asked  for  my  opinions  about  the  problems  of  pub- 
lishers who  are  faced  with  court  orders  that  infringe  on 

freedom  of  the  press. 

From  our  experience  in  Nebraska  Press  Association  v. 
Stuart,  I  know  that  the  legal  costs  required  to  fight  in- 
valid court  orders  can  be  high.  The  legal  fees  in  Nebraska 
Press  Association  v.  Stuart  totaled  $106,000. 

When  the  Supreme  Court  agreed  to  review  the  Nebraska 
case,  the  financial  burden  became  so  great  that  publishers 
of  the  small  newspapers  in  our  state  solicited  help  from 
other  state  press  associations.  The  Nebraska  Broadcasters 
Association  also  went  outside  for  help. 

Donations  of  $38,000  were  eventually  received,  reduc- 
ing the  burden  of  the  Nebraskans  to  $68,000. 

As  president  of  The  Omaha  World-Herald  and  former 
chairman  of  the  American  Newspaper  Publishers  Associa- 
tion, it  is  my  opinion  that  a  number  of  publishers  who 
are  faced  with  legal  costs  of  that  magnitude  would  be 
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extremely  cautious  about  asserting  their  legal  rights  un- 
der the  First  Amendment,  even  if  they  were  fairly  sure 
they  would  eventually  win. 

For  those  reasons,  I  hope  that  the  Supreme  Court  will 
uphold  the  award  of  $47,000  under  the  Ci\il  Rights  At- 
torneys Fees  Act  in  the  Stanford  Daily  case. 

Sincerely, 


/s/  Harold  W.  Andersen 
Harold  W.  Andersen 
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CITIZENS  PRIVACY  PROTECTION  ACT 


TUESDAY,  AUGUST  22,  1978 

U.S.  Senate, 
Subcommittee  on  the  Constitution, 

OF  the  Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  9 :10  a.m.,  in  room  5110, 
Dirksen  Senate  Office  Building,  Hon.  Birch  Bayh  (chairman  of  the 
subcommittee)  presiding. 

Staff  present:  Nels  Ackerson,  chief  counsel  and  executive  director; 
Mary  K.  Jolly,  staff  director;  Kevin  O.  Faley,  general  counsel;  and 
Linda  Rogers-Kingsbury,  chief  clerk. 

Senator  Bayh.  The  subcommittee  will  be  in  order. 

The  first  witness  is  Dr.  Jerome  S.  Beigler,  the  chairman,  American 
Psychiatric  Association,  the  A.P.A.  Committee  on  Confidentiality.  He 
is  accompanied  this  morning  by  Dr.  Maurice  Grossman,  Palo  Alto. 

If  you  would  please  come  to  the  witness'  table,  gentlemen.  We  appre- 
ciate your  being  here  this  morning. 

While  the  witnesses  are  coming,  I  just  might  remind  those  who  are 
present  that  we  are  continuing  again  the  committee's  efforts  to  seek 
the  right  answer  to  the  problems  created,  at  least  in  the  minds  of  some 
of  us,  by  the  Supreme  Court's  decision  in  the  case  of  Zurcher  v.  Stan- 
ford Daily. 

We  have  had  a  number  of  witnesses,  and  we  will  continue  to  pursue 
this  in  order  to  make  the  kind  of  record  that  will  make  it  possible  for  us 
to  have  legislative  action  to  correct  what  we  feel  is  a  weakness  in  the 
protection  of  rights  of  individual  citizens. 

Gentlemen,  we  appreciate  your  being  here,  and  why  don't  you  just 
proceed  as  you  sec  fit. 

TESTIMONY  OF  JEROME  S.  BEIGLER.  M  D.,  CHAIRMAN  OF  THE 
AMERICAN  PSYCHIATRIC  ASSOCIATION,  COMMITTEE  ON  CONFI- 
DENTIALITY,  ACCOMPANIED  BY,  DR.  MAURICE  GROSSMAN,  PALO 
ALTO,  CALIF. 

Dr.  Beigler.  Thank  you,  Senator. 

Mr.  Chairman,  I  am  Dr.  Jerome  Beigler,  chairman  of  the  American 
Psychiatric  Association  Committee  on  Confidentiality.  I  am  pleased  to 
have  the  opportunity  to  appear  on  behalf  of  the  American  Psychiatric 
Association,  which  is  a  medical  speciality  society,  representing  over 
24,000  psychiatrists  nationwide,  before  the  subcommittee  to  discuss 
our  concerns  about  the  significant  implications  of  the  Supreme  Court's 
decision  in  Zurcht-r  v.  Stanford  Daily  upon  the  confidentiality  of  medi- 
cal records,  particularly  those  of  psychiatrists. 
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As  I  understand  the  Supreme  Court  decision,  its  effects  will  be  to 
permit  the  immediate  search  and  seizure  by  Federal,  State,  or  local 
police  officials  of  property  in  the  hands  of  an  innocent  third  party  such 
as  a  psychiatrist,  even  it  that  person  is  in  no  way  suspected  of  com- 
plicity in  a  crime  for  which  such  evidence  is  being  searched.  I  wholly 
concur  in  the  chairman's  suggestion  that  this  is  not  an  appropriate 
standard  for  seeking  evidence  from  innocent  third  parties. 

To  date,  the  predominant  thrust  of  the  testimony  at  your  hearings 
has  been  to  assess  the  impact  of  Zurcher  on  the  first  amendment  rights 
of  freedom  of  the  press.  We,  too,  are  concerned  about  this  aspect  of  the 
Court's  decision. 

However,  as  you  clearly  point  out  in  the  statement  accompanying 
the  introduction  of  your  legislation — the  Citizen's  Privacy  Protection 
Amendment  of  1978  (S.  3164) — and  as  pointed  out  by  Justice  Stevens 
in  his  dissent,  the  threat  of  Zurcher  goes  far  beyond  the  press.  Justice 
Stevens  stated : 

Countless  law-abiding  citizens — doctors,  lawyers,  merchants,  customers,  by- 
standers— may  have  documents  in  their  possession  that  relate  to  an  ongoing 
criminal  investigation.  The  consequences  of  subjecting  this  large  category  of 
persons  to  unannounced  police  searches  are  extremely  serious. 

Justice  Stevens  continues : 

The  ex  parte  warrant  procedure  enables  the  prosecutor  to  obtain  access  to 
privileged  documents  that  could  not  be  examined  if  advance  notice  gave  the 
custodian  an  opportunity  to  object.  The  search  for  the  documents  described  in 
a  warrant  may  involve  the  inspection  of  flies  containing  other  private  matter. 
The  dramatic  character  of  a  sudden  search  may  cause  an  entirely  unjustified 
injury  to  the  reputation  of  the  persons  searched. 

The  American  Psychiatric  Association  has  among  its  objectives  to 
improve  the  treatment,  rehabilitation  and  care  of  the  mentally  ill,  the 
mentally  retarded,  and  the  emotionally  disturbed,  and  to  promote  the 
best  interests  of  patients  and  those  actually  or  potentially  making  use 
of  mental  health  services. 

The  purpose  of  all  of  this  is  to  restore  those  who  are  mentally  dis- 
abled, again,  to  a  state  of  being  able  to  be  contributing  members  of 
society. 

Thus,  we  are  deeply  concerned  that  psychiatrists  and,  indeed,  other 
health  professionals  maintaining  health  records,  could  be  likely  targets 
for  such  searches. 

If  the  authorities  suspect  that  a  person  has  been  involved  in  a  crime 
and,  also,  have  reason  to  believe  that  such  person  has  seen  or  is  seeing 
u  psychiatrist,  they  might  well  seek  a  search  warrant. 

Aside  from  the  general  intrusion  into  the  confidential  relationsliip 
between  psychiatrist  and  patient,  the  search  procedure  is  particularly 
pernicious  since  it  does  not  allow  the  psychiatrist  to  challenge  the 
disclosure  of  his  records  on  the  ground  that  they  are  both  privileged 

and  confidential. 

Further,  a  search,  particularly  of  a  physician's  office,  raises  the 
the  distinct  likelihood  that  the  police  will  also  have  access  to  and 
review  the  records  of  patients  who  are  wholly  unrelated  to  the  matter 
under  investigation.  A  search  warrant  need  not  be  served  on  the  third 
party  before  his  or  her  premises  are  searched.  It  need  only  be  posted 
on  the  door.  The  third  i^arty  need  not  be  present  for  a  search  to  ensue. 
A  search  warrant  can  bo  ut'ili/ed  at  any  time,  whether  or  not  the  office 
is  ()j)on. 
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While  all  of  this  may  make  procurement  of  the  documents  in 
question  more  prompt  and  while  it  may  assure  against  the  destruction 
of  records,  the  warrant  procedure  has  dangerous  drawbacks:  the 
absence  of  an  adversarial  trial  and  the  increased  invasion  of  privacy. 

In  contrast  to  a  search  warrant,  a  subpena  duces  tecirni  allows  the 
doctor  or  any  imiocent  third  party  being  served  the  opportmiity  to 
litigate  the  privilege  issue.  Further,  it  also  restricts  turnover,  should 
such  a  privilege  claim  fail,  to  the  documents  specifically  at  issue,  there- 
by protecting  the  records,  property,  and  perhaps  reputation  of  others. 
Moreover,  the  subpena  process  permits  an  individual  to  take  advan- 
tage of  the  due  process  provided  by  the  Constitution. 

We  happen  to  have  an  instant  case  in  Chicago  pending  at  the 
moment.  A  State's  attorney  subpenaed,  in  the  process  of  investigating 
charges  of  abuse  of  patients  and  fraud  of  insurance  claims,  2,000  case 
histories  from  a  specific  hospital,  records  accumulated  over  the  past 
2  years. 

We  have  participated  as  an  amicus  in  the  case  on  the  premise  that 
this  indiscriminate  access  to  2,000  innocent  bystander-type  patients 
violates  their  privacy.  We  have  had  many  lettere  and  protests  from 
patients  and  physicians  that  such  indiscriminate  search  of  files,  in  the 
valid  process  of  investigating  potential  fraud  and  abuse,  dispropor- 
tionately threatens  the  privacy  of  patients. 

What  we  are  advocating  is  that  the  case  histories  be  screened  first 
by  a  blue-ribbon  panel  of  competent  psychiatrists,  who  are  real  peers, 
and  then  suspicious  cases  be  forwarded  to  the  State's  attorney  under 
a  coded,  nonidentifiable,  basis.  If  any  case  history  seems  to  warrant 
investigation,  then  he  would  ask  for  the  name  and  proceed  on  specific 
cases,  rather  than  on  a  blanket-search. 

Senator  Bayh.  Have  you  had  any  results  on  that? 

Dr.  Beigler.  The  case  is  pending.  It  is  before  the  State  appellate 
court,  and  we  are  waiting  for  a  decision  on  this. 

The  Justice  Department  testimony  before  your  subcommittee  sug- 
gested that  the  special  restrictions  your  legislation  places  upon  the 
utilization  of  a  warrant  are  unnecessary  and  further  burden  a  closely 
watched  and  well-defined  judicial  decisionmaking  process. 

What  this  statement  fails  to  say  is  that  the  Justice  Department  is 
composed  of  human  beings  who  set  Justice  Department  policy.  It 
imputes  only  good  intentions  to  those  in  high  office  and  that,  there- 
fore, more  stringent  restrictions  on  the  use  of  search  warrants  against 
innocent  third  parties  in  the  wake  of  Zurcher  are  unnecessary. 

May  I  remind  this  subcommittee  of  the  Ellsherg  case.  The  office  of 
his  psychiatrist.  Dr.  Fielding,  was  burglarized  and  records  stolen  at 
the  direction  of  high  officeholders,  who  also  believed  they  were  good 
men  with  honorable  intentions.  A  warrant  now  permissible  under 
Zvrcher  would  have  made  such  invasion  lawful. 

Zurcher  stands  against  an  established  policy  of  the  American  Psy- 
chiatric Association;  namely,  the  privileged  nature  of  the  patient/ 
physician  relationship  and  the  ethics  of  practice.  It  forces  the  breach 
of  that  confidential  relationship,  the  backbone  of  the  psychiatric  rela- 
tionship. Let  us  emphasize  here,  that  privacy  and  tlie  privilege  of 
communications  are  particularly  important  in  the  relationship  between 
a  patient  and  a  psychiatrist  because,  in  order  for  a  patient  to  take 
advantage  of  the  treatment  situation,  he  must  be  able  to  feel  free  to 
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speak  in  confidence;  he  must  feel  assured  i-calistically  that  the  com- 
munications will  remain  with  the  psychiatrist,  unless  the  patient  re- 
leases them. 

Just  as  a  surgeon  cannot  operate  unless  he  has  optimum  aseptic 
conditions  without  a  potential  for  infection,  similarly,  a  psychiatrist 
cannot  work  unless  he  has  the  absolute  conlidentiality  of  the  patient, 
because  some  of  the  things  that  a  patients  says  are  very  personal  and 
could  not  be  disclosed  unless  he  were  assured  of  the  confidentiality 

Zurcher  forces  the  breach  of  that  confidential  relationship,  the  back- 
bone of  the  psychiatric  treatment,  by  permitting  documents  to  be 
taken  without  authorization  of  the  patient  as  required  by  our  own 
official  policy  papers  in  relation  to  the  supena  process. 

Our  position  paper  specifically  notes  that — 

Without  authorization  of  the  patient,  a  psychiatrist  should  reveal  information 
only  in  response  to  proper  legal  procedures  as  provided  by  statute  in  the  jurisdic- 
tion in  which  he  practices.  When  a  psychiatrist  is  served  with  a  subpena  to 
deliver  psychiatric  records  to  an  attorney,  he  should  not  comply  until  he  has 
consulted  with  his  attorney  with  regard  to  protection  of  the  rights  of  the  patient 
Moreover,  he  should  notify  the  patient  or  patient's  legal  representative  of  the 
subpena.  ...  In  jurisdictions  that  have  a  privileged  communication  law,  a  sub- 
pena may  have  to  be  obeyed,  but  does  not  require  the  psychiatrist  to  give  informa- 
tion without  waiver  by  the  patient. 

The  use  of  a  subpena  permits  the  psychiatrist  and  patient  each  to 
challenge  the  legal  compulsion  to  release  this  confidential  material.  The 
warrant  permits  none.  Not  only  does  Zurcher  potentially  weaken  exist- 
ing patient/physician  relationships,  but  has  the  even  more  serious 
danger  of  sufficiently  heightening  the  stigma  now  attached  to  mental 
illness  so  as  to  drive  those  in  need  of  care  away  from  seeking  help  in  the 
first  place.  The  chance  that  records  will  be  searched,  while  perhaps 
small,  still  can  be  a  significant  deterrent  to  those  needing  help  from 
seeking  it. 

I  am  confident  this  committee  is  very  much  aware  that  the  stigma 
associated  with  mental  illness  and  emotional  problems  is  still  so  strong 
that  millions  of  Americans  are  reluctant  to  admit  they  need  help.  But 
if  we  add  yet  another  deterrent  to  people  to  seek  help — the  perceived 
threat  of  their  psychiatric  records  falling  into  the  hands  of  the 
police — we  further  compound  the  inability  of  patients  to  make  avail- 
able to  themselves  those  procedures  which  will  help  restore  them  to 
the  status  of  contributing  meml^ers  of  society.  The  President's  Com- 
mission on  Mental  Health  clearly  points  out  the  fears  and  concerns 
about  the  stigma  of  mental  illness.  It  states : 
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The  misunderstanding  and  fear  which  still  siirround  mental  illness  and  mental 
retardation  relate  both  to  mental  health  services  and  to  the  people  who  are  receiv- 
ing or  have  received  those  services.  More  people  now  seek  mental  health  care,  and 
those  who  do  often  seek  care  sooner  than  they  might  have  in  the  past  But  many 
who  need  help  do  not  seek  it,  and  many  who  have  received  help  do  not  admit  it. 

As  an  aside,  T  might  comment  on  another  ns]iect  of  the  report  of  the 
President's  Commission  on  Mental  Health.  Before  they  went  to  work, 
we  had  the  general  impression  that  roughly  10  percent  of  the  Donula- 
tion  would  have  need,  at  some  time,  for  access  to  psvchiatric  help. 
However,  as  the  end  result  of  about  300  pieces  of  testimony  by  wit- 
i\csses,  the  Commission  came  to  the  conclusion  that  00  percent  of  the 
population — sometime  during  their  lifetime,  as  a  cliild,  adolescent, 
a(hilt,  or  as  an  old  pei-son  — would  rec^uire  flie  uvailabilify  of  incnlal- 
health  soi-xiccs. 
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I  am  hopeful  tliat  your  committee  will  share  our  concerns  about  the 
dano^ers  of  Zurcher  as  not  limited  to  the  media  and  will  support  the 
enactment  into  law  of  your  bill  which  would  insure  that,  when  any 
person  acting  under  color  of  law,  Avhether  a  Federal,  State,  or  local 
official,  seeks  evidence  of  a  crime  from  a  citizen's  home  or  business 
who  is  not  suspected  of  being  involved  in  the  crime,  the  proper  proce- 
dure is  to  serve  a  subpena  duces  tecum,  rather  than  conduct  a  surprise 
search. 

Mr.  Chairman,  the  American  Psychiatric  Association  for  some 
time  has  been  grappling  with  the  complex  issue  of  confidentiality — 
notably  tliose  assurances  needed  to  protect  the  confidentiality  of  medi- 
cal records — for  many  of  the  reasons  already  enunciated  in  my  pre- 
vious testimony.  We  have  drafted  a  model  law  regarding  this  issue 
which  we  believe  carefully  draAvs  the  important  line  between  the  re- 
quirement of  confidentiality  of  medical  records  and  access  to  medical 
information  for  legitimate  purposes,  such  as  research. 

You  will  be  interested  to  learn  that  a  similar  law  was  enacted  on 
September  5,  1978,  in  the  State  of  Illinois,  and  equivalent  congres- 
sional legislation  was  recently  introduced  as  S.  3450  by  Senators 
Javits,  Muskie  and  Ribicoff.  I  tender  copies  of  the  Illinois  statute  and 
S.  3450.  You  already  have  copies  of  the  APA  model  statute  on  con- 
fidentiality, as  Avell  as  an  editorial  commentary  on  the  model  law  to  be 
iniblished  soon  in  the  "American  Journal  of  Psychiatry."  In  addition 
I  have  submitted  a  more  general  article  concerning  psychiatry  and 
confidentiality.  I  hope  you  will  make  these  documents  a  part  of  the 
permanent  record  of  this  hearing. 

Once  again,  I  appreciate  the  opportunity  to  have  appeared  before 
your  subcommittee  and  would  be  pleased  to  respond  to  any  questions 
yon  mav  have. 

Thank  you. 

Senator  Bayti.  Thank  vou  verv  much,  Dr.  Bei^ler. 

Dr.  Grossman,  do  you  have  a  statement  as  well  ? 

Dr.  Grossman.  I  do  not  have  a  fonnal  statement.  I  do  have  a  state- 
ment that  I  would  like  to  present. 

I  have  some  documents  that  I  thinlc  are  relevant  to  the  case  that  you 
are  discussing  now  and,  certainly,  I  think  relevant  to  the  testimony 
that  you  are  taking. 

I  would  like  to  first  indicate  that  I  am  Maurice  GroSvSman.  I  am  in 
private  pi-actice  in  Palo  Alto,  Calif.,  and  have  been  in  private  practice 
for  25  years,  having  had  extensive  experience  with  this  problem  with 
patients. 

I  am  a  clinical  professor  emeritus  in  psychiatry  at  Stanford  Univer- 
sity Medical  School.  I  was  instnmiental  in  having  organized  the  first 
task  force  on  confidentiality  for  the  American  Psychiatric  Association 
and  was  its  chairman  for  over  5  years  during  the  lifetime  of  that  task 
force,  with  a  report  of  problems  similar  to  this  and  with  an  appendix 
that  lists  actual  patient  damage  that  results  from  breaching  the  con- 
fidentiality and  even  the  threat  of  a  breach  of  confidentiality. 

I  was  recently  invited  by  reason  of  the  work  I  have  done  to  give  the 
opening  address  to  a  conference  in  Reims.  France,  which  was  on  the 
whole  subject  of  psychiatry  and  justice,  so  that  I  do  have  a  background 
that  indicates  to  me  the  real  hazard  in  this  decision  of  the  Supreme 
Court,  not  just  for  the  press,  but  for  many  other  areas  and,  specifically, 
for  medicai  records  and  psychiatric  records. 
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Now  many  of  these  statements  have  simply  been  conjecture  but,  for 
reasons  that  I  cannot  understand,  I  do  not  think  the  whole  story  of 
the  Zurcher  v.  Stanford  Daily  case  has  really  been  publicized.  There 
were  two  search  warrants  involved  in  that  case :  The  first  was  on  the 
Stanford  Daily,  at  which  time,  Judge  Peckham  felt  that,  by  reason  of 
promises  from  the  district  attorney,  it  was  not  necessary  to  issue  an 
injunction,  and  he  refused  to  order  attorney  fees. 

However,  in  less  than  a  year,  after  that  decision  was  handed  down, 
the  same  district  attorney's  office  secured  a  search  warrant  against  the 
Stanford  University  Psychiatric  Clinic,  and  the  search  warrant  was 
executed  with  a  search  of  that  clinic. 

I  would  like  to  go  into  some  of  the  details  of  that,  if  I  may.  The 
problem  of  damage  to  patients  is  not  merely  the  patients  who  are  in 
treatment,  not  merely  the  patients  whose  records  would  be  searched, 
but  the  mere  publicity  that  any  district  attorney  can  get  a  search  war- 
rant and  grab  the  records,  in  spite  of  any  efforts  of  the  psychiatrists 
to  protect  them,  is  going  to  keep  many  potential  patients  from  seeking 
treatment  who  desperately  need  that  treatment. 

This  is  no  mere  conjecture.  These  are  actual  facts. 

I  know  of  at  least  two  instances  where  one  patient  in  treatment, 
having  heard  of  a  California  Supreme  Court  decision  requiring  a 
psychiatrist  to  breach  that  confidentiality,  stayed  in  panic  for  over  a 
year  because  of  fantasies,  fears,  and  memories  of  violence  on  part  of 
the  patient,  and  the  terror  that,  if  these  instances  were  ever  discussed 
in  treatment,  I,  as  the  therapist,  would  be  obligated  to  report  this 
patient  to  the  civil  authorities. 

It  was  only  after  we  worked  through  some  of  the  nature  of  the 
terror  that  the  whole  story  came  out  and  therapy  was  able  to  proceed. 

Another  patient  in  a  similiar  situation  debated  for  6  months  about 
that  same  decision,  until  he  read  in  a  newspaper  or  magazine  some- 
where that  I,  in  my  official  capacity,  was  opposing  that,  and  only  then 
did  he  feel  safe  enough  to  give  the  information  that  permitted  him  to 
conclude  his  treatment. 

These  are  not  merely  theoretical  conjections.  They  actually  have 
a  very  direct  impact  on  the  welfare  of  people  already  in  treatment  but, 
even  more,  people  who  need  treatment  who  are  not  going  to  seek  it  out 
of  terror  of  disclosure. 

I  would  like  to  present  this  affidavit  that  I  presented  in  reference  to 
the  second  search  warrant  for  the  psychiatric  clinic  to  indicate  that 
it  is  an  integral  part  of  the  original  case.  This  one,  ''''Stanford  Daily  v. 
James  Zurcher.'''' 

Senator  Bayh.  We  will  put  that  document,  plus  the  documents  that 
Dr.  Beigler  requested  in  the  record. 

Dr.  Grossman,  So  we  do  not  have  to  worry  that  Justice  Stevens 
conjectured  that  it  can  imply  to  other  people  nor  your  insight  that  it 
applies  over  a  broad  field. 

There  is  actual  evidence  that  the  same  district  attorney  did  the  very 
same  thing  to  this  psychiatric  clinic  with  the  impact  tliat  took  place. 

The  second-search  warrant  had  to  do  with  a  19-year  old  boy — I  won't 
go  into  the  detail — who  eventually  made  a  complaint  to  the  district 
attorney  that  he  had  been  sexually  assaulted  without  his  permission. 

The  police  brought  him  to  this  Stanford  emergency  ward,  and  they 
found  evidence  that  such  an  act  had  taken  place.  The  young  man  was 
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so  distraught  tliey  called  the  psychiatric  resident  on  duty  to  see  him 
because  he  really  seemed  unstable  at  the  moment. 

This  is  the  beginning  of  the  psychiatric  history  but  of  the  victim 
of  an  alleged  crime — not  someone  who  perpetuated  a  crime. 

The  psychiatrist  referred  him  to  the  clinic  and  saw  him  there.  I 
have  no  record  whether  he  continued  in  treatment  or  not.  But  some 
months  after  that  when  they  attempted  to  get  information  from  the 
psychiatrist  about  this  patient's  psychiatric  record,  she  pursued  the 
course  that  you  have  just  heard  Dr.  Beigler  present. 

In  order  to  protect  the  patient's  rights  and  make  sure  no  harm  came 
to  him,  she  consulted  legal  advice  connected  with  the  university.  It 
was,  in  the  course  of  discussing  what  action  they  should  take  in  re- 
sponse to  this  demand  for  information,  the  district  attorney's  office 
felt  that  he  needed  the  information  faster  than  he  was  getting  it. 

I  have  an  affidavit  by  a  deputy  district  attorney  which  was  pre- 
sented at  the  second  phase  of  the  hearing  before  Judge  Peckham,  in 
which  he,  a  member  of  that  district  attorney's  office,  indicated  that  his 
basic  fear  and  concern  was  that  information  had  gotten  to  the  counsel 
of  the  adversary  situation,  and  he  assumed  that  the  psychiatrist  and 
her  lawyer  had  released  information  to  the  defense. 

I  will  not  speak  to  the  ethics  of  withholding  information  from  the 
defense  that  is  available;  however,  this  information  was  not  released 
by  the  psychiatrist  nor  by  the  lawyer.  All  the  defense  had  to  do  was 
keep  track  of  documents  issued  by  the  district  attorney  to  know  that 
this  was  taking  place. 

It  was  largely  because  information  might  get  into  the  hands  of  the 
defense  that  motivated  his  search-warrant  procedures.  In  this  deputy 
district  attorney's  affidavit,  he  indicated  that  he  helped  the  investigator 
prepare  the  affidavit  that  asked  for  the  search  warrant. 

I  would  like  to  read  to  you  part  of  that  affidavit  of  this  investigator 
in  terms  of  what  was  proposed  to  be  searched :  That  he  does  believe 
that  there  is  now  in  the  possession  of  Dr.  Marguerite  Lederberg  and  in 
the  premises  of  the  Psychiatric  Clinic  of  the  Stanford  Hospital  et 
cetera.  He  describes  the  premises  as  two  brown-frame  buildings  con- 
taining numerous  offices,  file  rooms,  examination  rooms,  record  storage 
areas,  filing  cabinets,  closets,  storage  areas,  and  library,  which  building 
is  located  at  the  west  side  of  the  main  hospital  building,  et  cetera,  and 
also  the  home  of  the  psj'chiatrist,  giving  the  address  of  it,  which  pre- 
mises consist  of — and  he  describes  the  one-story  U-shaped  woodframe 
building,  with  a  shingled  roof,  blue  curtains  on  the  downstairs  win- 
dows, a  green  lawn,  and  a  1967  Plymouth  with  a  license  number,  and 
with  the  property  described. 

The  actual  search  warrant,  itself:  "You  are  therefore  commanded  in 
the  daytime  to  make  an  immediate  search  of  the  psychiatric  clinic," 
and  it  lists  all  the  items,  which  I  have  just  read  to  you,  as  the  property 
and  its  premises  to  be  searched. 

In  part  of  these  affidavits,  there  is  an  indication  that  the  premises  are 
not  in  the  name  of  the  psychiatrist.  Dr.  Marguerite  Lederberg,  but  in 
the  name  of  her  husband.  Prof.  Joshua  lederberg,  the  Noble  Laureate, 
who  is  at  Stanford  University. 

These  are  the  people  that  they  allege — that  it  is  necessary  to  get  a 
search  warrant  because  of  the  danger  they  would  destroy  or  do  away 
and  not  ])i'ovide  the  information  legally  demanded. 
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The  needless  exposure  of  information  is  obvious  because,  when  they 
did  come  to  search,  they  went  through  all  of  the  files  under  "C,"  and 
the  file  was  not  present  at  that  particular  place  because  the  documents 
used  were  in  the  process  of  being  appraised  by  the  psychiatrist  and  her 
legal  advisers  as  to  what  procedure  to  take. 

They  were  ready  to  go  through  all  of  those  premises  and  search  for 
it,  until  a  legal  counsel  for  the  imiversity  appeared  and  indicated 
that  they  would  not  object  to  handing  over  the  records  and  did  so. 

The  danger  of  them  proceeding  just  as  they  did  in  the  Stanford 
Daily  is  not  mere  conjecture.  They  have  already  given  evidence  of  the 
procedures  and  how  to  carry  it  out  in  a  psychiatric  clinic. 

On  this  basis,  Dr.  Beigler's  assumption  that  these  things  could  hap- 
pen are  emphasized  by  the  fact  that  they  did  happen.  This  could  hap- 
pen to  the  office  of  any  physician,  any  psychiatrist.  They  could  go 
through  all  of  his  files,  his  wastepaper  basket.  They  could  go  to 
his  home  and  search  every  closet  on  the  premise  that  there  might  be 
information  that  they  have  missed  so  far. 

The  additional  problem  in  this  particular  case  is  that  the  patient  was 
not  suspected  of  a  crime.  As  a  matter  of  fact,  he  was  the  complainant 
and,  in  the  sense  then,  was  the  client  of  the  district  attorney. 

The  affidavits  that  I  present  here  will  indicate  they  had  all  of  the 
evidence  firsthand  from  the  complainant  that  they  needed  for  their 
court  hearing.  All  the  psychiatrist  could  possibly  have  had  would  be  a 
repetition  of  the  information  they  already  had  in  their  possession  from 
the  patient-complaint. 

The  chances  of  finding  new  evidence  are  certainly  not  there,  so  the 
grounds  for  getting  a  search  warrant  really  do  not  bear  up  to  any  con- 
stitutional criteria,  even  to  those  expressed  by  the  Supreme  Court. 

Dr.  Beigler  made  reference  to  the  fact  that  you  have  testimony  from 
the  Justice  Department  about  it  is  not  being  necessary. 

In  this  particular  case,  if  I  may,  I  think  I  would  like  to  quote  just 
one  sentence  from  a  statesman  who  was  familiar  with  the  Bill  of  Rights 
and  the  situation  that  led  to  the  Bill  of  Rights,  including  that  first  and 
fourth  amendment. 

Thomas  Jefferson,  in  the  Kentucky  Resolutions,  wrote : 

In  questions  of  power  then,  let  no  more  be  said  of  confidence  in  man,  but  bind 
him  down  from  mischief  by  the  chains  of  the  Constitution. 

To  augment  that,  on  the  promise  of  the  Justice  Department,  that 
they  would  not  use  a  search  warrant  on  a  newspaper  office  except  under 
trying  circumstances,  I  would  like  to  make  reference  to  two  factors : 
This  is  a  page — I  think  it  is  page  9 — from  Judge  Peckham's  second 
decision  in  the  Stanford  Daily  v.  Zurcher,  at  which  time  he  did  assess 
attorney  fees  by  reason  of  what  happened  in  the  search  warrant  of  the 
psychiatric  clinic : 

This  motion,  which  was  made  after  a  declaratory  judgment  had  been  entered 
and  the  issue  of  attorneys'  fees  had  been  resolved,  evidently  was  triggered  by 
plaintiffs'  fear  that  a  police  search  of  the  Stanford  Hospital  evidenced  defen- 
dants' intention  to  violate  the  spirit  if  not  the  letter  of  the  court's  judgment.  The 
motion  was  denied  by  minute  order — but  only  after  the  defendant  Bergna — that 
is  the  District  of  Attorney — represented  to  the  court  that  defendants  would  not 
engage  in  searches  of  the  premises  of  newspapers. 

In  other  words,  promises  are  easily  made,  but  here  we  have  evidence 
of  what  happens  after  a  i)romisc  was  made.  I  do  not  know  that  it  is 
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relevant  or  not,  but  I  believe  the  newspaper  stories  have  indicated  that 
representatives  from  HEW  have  presented  to  Congress  how  confiden- 
tial their  records  are  and  how  well-protected  they  are,  only  in  subse- 
quent appearance,  having  to  admit  that  they  are  not  protected. 

In  one  case,  they  actually  put  terminals  to  their  master  files  in  offices 
of  people  who  are  not  under  the  control  of  HEW. 

So  with  mere  promise,  whether  it  is  the  Justice  Department  or  any- 
where else,  I  think  it  well  to  bear  Thomas  Jefferson's  words  in  mind. 

I  believe  that  your  proposed  legislation  certainly  takes  care  of  that 
particular  fact. 

If  there  are  any  other  questions  that  you  might  like  to  ask  in  refer- 
ence to  the  psychiatric  search  at  the  clinic  there  and  its  effect  on 
patients,  I  would  be  very  glad  to  elaborate  on  the  testimony  I  have 
given. 

Senator  Bayh.  Thank  you  very  much.  Dr.  Grossman. 

This  seems  to  me  to  dramatically  illustrate  why  the  decision  of 
the  court  in  Stanford  Daily  v.  Zurcher  can  have  an  impact  far  be- 
yond the  facts  presented  in  that  specific  case. 

Let  me  just  sort  of  think  out  loud  with  you  in  laymen's  terms  about 
some  of  the  problems  raised  by  this  decision  as  far  as  those  of  you  who 
practice  psychiatric  medicine  is  concerned. 

We  still  have,  unfortunately,  a  cloud  over  mental  illness.  We  have 
come  a  long  way,  I  think,  but  still  there  are  people  who,  if  they  had  an 
appendectomy,  would  not  be  embarrassed;  but,  if  they  had  a  problem 
of  the  mind,  would  not  only  be  embarrassed  but,  in  some  instances, 
would  probably  avoid  seeking  help  just  because  of  the  embarrassment 
involved. 

Is  that  tendency  still  prevalent  in  the  country  ? 

Dr.  Grossman.  That  tendency  in  itself  is  prevalent.  As  is  pointed  out, 
there  is  a  diminution  of  that  in  terms  of  fearing  about  being  seen  by 
psychiatrists. 

There  are  many  occupations,  however,  where  the  very  fact  that 
they  consult  a  psychiatrist  jeopardizes  their  whole  career.  Even  worse, 
many  patients  are  ill  because  they  have  deep  fears  within  them,  secret 
fears,  of  disclosure,  often  based  on  sheer  fantasies — not  even  on  facts. 
They  come  in  being  suspicious  that  the  world  is  going  to  find  out  about 
what  horrible  people  they  are — not  based  on  any  true  issue,  but  based 
on  fantasy. 

They  are  reluctant  to  come  in  because  they  are  even  reluctant  to 
have  the  psychiatrist  know  about  it.  They  fear  how  the  psychiatrist 
will  view  them.  But  if  they  felt  that  anything  they  told  the  psychi- 
atrist could  be  obtained  by  law  enforcement  people  through  some  fluke 
of  the  law.  it  would  give  credence  to  their  delusions  that  they  are  in 
danger  of  being  spied  upon ;  they  are  in  danger  of  being  persecuted. 

So  here  you  have  actual  facts  supporting  their  psychiatric  condi- 
tion; eventually  demonstrating  to  them  that:  they  are  really  reacting 
to  valid  fears,  l)ut  which  really  have  nothing  to  do  with  their  problem. 

Senator  Bayh.  How  true. 

Dr.  Grossman.  So  obviously,  they  would  not  want  to  come  in  and, 
actually,  could  have  their  condition  worsened  just  by  the  fact  that 
these  things  are  possible,  and  are  taking  place  in  today's  climate. 

Senator  Bayh.  Do  you  have  anything  to  add  to  that.  Dr.  Beigler  ? 

Dr.  Beigler.  I  would  like  to  underline  something  that  Dr.  Gross- 
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man  mentioned.  The  reason  that  we  need  an  optimal  circumstance  for 
a  psychiatrist  to  be  able  to  do  his  thing  with  his  patient  is  that  not 
only  is  there  a  stigma  associated  with  mental  illness,  although  granted 
it  was  not  as  much  20  or  30  years  ago,  but  is  still  highly  significant. 
Senator  Eagleton,  for  example;  his  story  is  a  prime  example  of  the 
impairment  of  a  career,  simply  because  it  was  determined  that  he 
had  been  in  psychiatric  treatment. 

There  are  many  other  professions  and  work  situations  in  which 
there  is  not  only  a  stigma  to  the  mental-health  treatment  disclosure, 
but  actually  a  disruption  of  careers;  for  example,  particularly  with 
military  officers,  teachers,  corporate  executives,  government  workers. 

For  example,  I  had  an  instance  of  a  young  man  who  was  an  aide  to 
a  high  Federal  official.  Very  early  in  his  career,  he  was  having  an  emo- 
tional problem  that  happened  to  have  been  able  to  be  straightened  out 
relatively  in  a  short  time,  over  a  period  of  6  months.  He  did  not  dare 
take  advantage  of  his  own  Federal  medical  insurance  that  would  have 
covered  the  fees  for  his  treatment  because,  realistically,  if  it  became  a 
matter  of  official  record,  even  on  the  insurance  records,  that  he  had 
been  in  treatment,  that  information  could  have  been  potentially  used 
against  him  by  ambitious  Government  careerists.  He  was  the  kind  of 
a  person  who  perhaps  in  10  or  15  years  could  become  a  public  figure 
of  even  national  prominence.  He  had  that  kind  of  talent. 

So  he  did  not  dare  have  that  kind  of  information  in  his  record. 

Now  that  is  only  in  an  insurance  record.  T  have  some  small  file  on 
him  myself  but,  with  a  search  warrant,  there  would  be  all  kinds  of 
reasons  why  people  might  come  up  with  a  reason  for  a  search  warrant 
and  go  through  my  files,  perhaps,  for  some  completely  unrelated  rea- 
son and,  yet,  pick  up  this  information  that  he  had  been  a  patient  of 
mine  because  his  name  might  become  prominent. 

So  it  is  highly  hazardous  and  we  do  have  to  draw  a  judicious  line 
between  access  to  public  information  for  public  purposes  versus  the 
very  important  reason  for  maintaining  privacy. 

Again  in  the  interest  of  society,  this  young  man  is  restored  to  a  state 
of  optimal  functioning  and  eventually  could  even  perform  a  national 
service.  It  is  very  much  in  society's  interest  to  protect  the  privacy  of 
such  citizens. 

Senator  Bayh.  We  are  talking  about  here  to  try  and  define  it  a  little 
bit  more  clearly  in  lay  terms,  as  it  is  obvious  when  I  discuss  it.  We  are 
talking  about  the  fear  of  disclosure  of  treatment  itself  being  a  stigma. 
We  are  also  talking  about  disclosure  of  the  incidents  of  the  illness — 
some  may  be  fantasy,  some  may  bo  real,  either  one  of  which  could  be 
very  embarrassing  to  the  person  who  has  committed  absolutely  no 
crime  at  all  but  is  just  seeking  professional  treatment  from  you,  as 
psychiatrists,  as  one  would  go  to  a  doctor  to  have  a  broken  arm  healed. 

Third,  the  example  that  Dr.  Grossman  pointed  out,  we  are  also  con- 
cerned about  the  fear  of  disclosure  of  actions  or  abuses  that  have  been 
directed  at  victims — the  person  who  is  physically  assaulted — sexually 
assaulted.  It  would  be  a  complainant  or  a  victim  of  someone  else  who 
committed  a  crime.  Nevertheless,  the  embarrassment  of  the  involve- 
ment in  that  could  be  rather  a  traumatic  experience  for  the  individual. 

Dr.  Grossman.  May  T  comment  on  that  ? 

Senator  Bayh.  Yes,  please.  We  will  place  the  warrants  in  the  record 
at  this  point  with  the  names  of  the  victims  and  defendants  left  out. 

[Material  follows :] 
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In  the  Municipal  Court  for  the  San  Jose-Milpitas  Judicial  District, 
County  ov  Santa  Clara,  State  of  California 

SEARCH   warrant 

The  people  of  the  State  of  California 

To  any  Sheriff,  Constable,  Marshal,  Policeman  or  Peace  Officer  in  the  County 
of  Santa  Clara: 

Proof,  by  affidavit,  having  been  made  before  me  this  day  by  Anthony  Cvetan 
that  there  is  just,  probable  and  reasonable  cause  for  believing  that : 

Evidence  of  the  commission  of  felonies  will  be  located  where  described  below. 

You  are  therefore  commanded,  in  the  daytime,  to  make  immediate  search  of  the 
Psychiatry  Clinic  of  the  Stanford  Hospital  at  Stanford  University,  which  prem- 
ises consist  of  a  two  story  brown  woodf  rame  building  containing  numerous  offices, 
file  rooms,  examination  rooms,  record  storage  areas,  filing  cabinets,  closets,  stor- 
age areas  and  library,  which  building  is  located  on  the  west  side  of  the  main 
hospital  building ;  on  the  north  entrance  to  the  building  a  directory  identifies  the 
building  as  the  Psychiatry  Clinic,  located  at  1200  Pasteur  Drive,  Palo  Alto, 
County  of  Santa  Clara,  State  of  California,  and  on  the  premises  located  at  1431 
Pitman  Avenue,  Palo  Alto.  California,  which  premises  consist  of  a  one  story 
U-shaped  woodframe  dwelling,  dark  brown  in  color,  with  a  two-car  attached 
garage  with  a  second  story  above  the  garage ;  the  structure  has  a  shingled  roof, 
blue  curtains  on  the  downstairs  windows  on  the  east  side  of  the  building,  a  green 
lawn  with  high  hedges  on  both  sides  of  the  house;  and  in  a  1967  Plymouth, 
License  No.  USD  729,  for  the  personal  property  described  as  follows : 

1.  Psychiatric  medical  file  No.  41-09-66  prepared  by  Dr.  Lederberg  for  patient 


2.  Any  other  records,  papers,  documents  and  notes,  typed  or  handwritten,  pre- 
pared by  Dr.  Lederberg  or  her  staff  relating  to  any  examinations  or  treatment 
of 

And  if  you  find  the  same  or  any  part  thereof,  to  hold  such  property  in  your 
possession  under  Calif.  Penal  Code  Sec.  1536. 
Given  under  my  hand  this  31st  day  of  May,  1973. 

Paul  R.  Teilh, 
Judge  of  the  municipal  court. 

County  of  Santa  Clara,  Calif. 

San  Jose,  Calif. 
Attention  :  Dr.  Marguerite  Lederberg 

Stanford  University  Hospital, 
Emergency  Room  Report, 
Stanford,  Calif. 

Re . 

To  whom  It  May  Concern  : 

Please  release  any  and  all  medical  and  psychiatric  reports  and  information 
concerning  myself,  to  the  District  Attorney  of  Santa  Clara  County  or  his 
representative. 

Specifically,  reports  and  information  to  be  released  are  relative  to  incident 
wh'ch  occiirretl  on  February  6.  Witi  and  exabiiiation  conducted  at  Stanford  Uni- 
versity Emergency  Room  on  February  7, 1973. 

Dated  :  May  4, 1973. 

Witnessed :  Tony  Cvetan. 


Investigator :  Tony  Cvetan. 


In  the  Municipal  Court  for  the  San  Jose-Milpitas  Judicial  District, 
County  of  Santa  Clara,  State  of  California 

affidavit  in  support  of  search  warrant 

Personally  appeared  before  me  this  31st  day  of  May,  1973,  Anthony  Cvetan. 
Who,  on  oath  makes  complaint,  and  deposes  and  says  that  there  is  just,  probable 
and  reasonable  cause  to  believe,  and  that  he  does  believe,  that  there  is  now  in 
the  possession  of  Dr.  Marguerite  Lederberg  and,  on  the  premises  located  at  the 
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Psychiatric  Clinic  of  the  Stanford  Hospital  at  Stanford  University,  1200  Pasteur 
Drive,  Palo  Alto,  California,  which  premises  consist  of  a  two-story  brown  wood- 
frame  building  containing  numerous  offices,  file  rooms,  examination  rooms,  record 
storage  areas,  filing  cabinets,  closets,  storage  areas  and  library,  which  building 
is  located  on  the  west  side  of  the  main  hospital  building ;  on  the  north  entrance 
to  the  building  a  directory  identifies  the  building  as  the  Psychiatry  Clinic,  and 
on  the  premises  located  at  1431  Pitman  Avenue,  Palo  Alto,  California,  which 
premises  consist  of  a  one  story  U-shaper  woodf  rame  dwelling,  dark  brown  in  color, 
with  a  two-car  attached  garage  with  a  second  story  above  the  garage ;  the  struc- 
ture has  a  shingled  roof,  blue  curtains  on  the  downstairs  windows  on  the  east  side 
of  the  building,  a  green  lawn  with  high  hedges  on  both  sides  of  the  house ;  and 
in  a  1967  Plymouth,  License  No.  USD  729,  personal  property  described  as  follows  : 
1.  Psychiatric  medical  file  No.  41-09-66  prepared  by  Dr.  Lederberg  for  patient 


2.  Any  other  records,  papers,  documents  and  notes,  typed  or  handwritten,  pre- 
pared by  Dr.  Lederberg  or  her  staff  relating  to  any  examinations  or  treatment 

of  Mr.  . 

Affiant  is  an  investigator  with  the  Santa  Clara  County  District  Attorney's 
Office  and  is  currently  assigned  to  criminal  investigation.  He  has  been  employed 
in  his  present  capacity  with  the  District  Attorney's  Office  for  six  and  one-half 
years,  prior  to  which  he  was  a  deputy  sheriff  for  the  Santa  Clara  County  Sheriff's 
Office  for  eight  and  one-half  years.  During  the  period  of  time  he  has  been  an  in- 
vestigator with  the  District  Attorney's  Office  he  has  investigated  approximately 
150  criminal  cases  ranging  from  business  fraud,  theft  and  burglary  to  sex  offenses. 
He  has  had  both  in-service  training  as  a  deputy  sheriff  and  District  Attorney  in- 
vestigator and  has  attended  numerous  classes  and  seminars  dealing  with  the 
commission,  investigation  and  apprehension  of  perpetrators  of  various  felonies, 
including  sex  offenders.  By  reason  of  his  education  and  training,  he  is  aware  of 
and  familiar  with  the  means,  method  and  manner  in  which  sex  investigations  and 
prosecutions  are  conducted,  including  the  defense  thereto  and  the  subsequent 
employment  of  psychiatric  assistance,  treatment  and  testimony  with  regard  to 
both  the  offender  and  the  victim. 

Pursuant  to  his  duties  he  has  been  assigned  the  investigation  of  a  sex  offense 

case  involving  a  forcible  assault  by upon  a  nineteen-year-old  boy, 

on  February  6,  1973  wherein  acts  violating  Sections  286  and  288a  of  the  Califor- 
nia Penal  Code  were  committed. 

Your  affiant  has  reviewed  police  reports  of  the  Palo  Alto  Police  Department,  has 
conducted  a  personal  investigation  into  the  facts  and  circumstances  of  the  case 
by  interviewing  all  parties  and  possible  witnesses  thereto,  including  the  defend- 
ant, and  has  personally  by  invitation  of  the  defense  attorney  witnessed  a  poly- 
graph examination  of  the  defendant wherein  it  was  the  expert  opinion 

of  the  polygraph  examiner was  positively  lying  when  he  denied  commit- 
ting the  acts  alleged  in  the  information. 

Through  a  review  of  the  police  reports  and  your  affiant's  personal  investigation, 

facts  of  the  case  are  briefly  as  follows :  On  February  6  of  this  year, ,  who 

was  acquainted  with  and  had  previously  worked  for was  invited  by  Mr. 

■  to  his  motel  room  in  Palo  Alto  at  approximately  four  o'clock  in  the  after- 
noon. By  subterfuge  and  guile,  was  able  to  force to  submit  to  a 

sexual  assault  which  included  oral  copulation  by  the  defandant  and  an  act  of 

.sodomy  by  the  defendant. was  finally  able  to  exit  the  motel  room  and  was 

in  an  extremely  distraught  and  in  fact  a  suicidal  state.  He  finally  managed  to 
contact  a  friend  of  his  by  telephone,  but  was  unable  to  convey  over  the  telephone 
what  had  taken  place  and  arranged  to  meet  his  friend,  Neil  Stolberg  when  Stol- 

berg  got  off  work.  During  the  ensuing  hours states  that  he  contemplated 

and  in  fact  came  clo.se  to  committing  suicide  because  of  the  shame  and  degra- 
dation he  felt.  Later  that  evening,  he  met  with  his  friend  and  they  reported  the 
incident  to  the  police  and was  arrested  at  his  motel  room. 

The  Palo  Alto  Police  Department  took  to  the  emergency  clinic  at  the 

Stanford  Ho.spital  for  a  physical  examination.  The  medical  reports  indicate  the 

trauma  to anal  area  was  indeed  indicative  of  a  sexual  assault.  The  same 

evening was  examined  by  a  staff  psychiatrist  at  the  Stanford  Clinic,  at 

which  time  again  related  all  the  events  to  her.  Dr.  Lederberg.  and  she 

learned  of  his  .suicidal  inclination  following  the  events.  She  has  since  interviewed 
him  on  several  occasions  since  that  date. 

Through  ,vour  affiant's  investigation  he  has  learned  that  the  defendant 

is  a  graduate  of  Stanford  ITnlversily  and  in  fact  was  employed  at  that  university 
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for  approximately  seven  years.  Your  aflBant  has  contacted  Dr.  Lederberg  with 

regard  to  learning  the  contents  of  her  tile  relating  to and  to  her  findings 

and  conclusions.  She  has  confirmed  that  she  did  in  fact  examine and  had 

a  file  on  record  and  that was  somewhat  unstable  mentally  on  the  evening 

that  she  examined  him.  She  advised  your  affiant  to  get  a  release  from  the  pa- 
tient    after  which  she  would  provide  your  affiant  with  the  information 

requested  from  her  report. 

Your  affiant  did  in  fact  obtain  a  written  release  from  on  May  4,  1973, 

a  copy  of  which  is  attached  to  tliis  affidavit  and  incorporated  by  reference  herein 
and  made  a  part  hereof.  Your  affiant  subsequently  advised  Dr.  Lederberg  and 
in  fact  provided  her  with  a  copy  of  the  release  signed  by  Carlino  and  requested 
the  information  contained  in  her  file.  She  now  unreasonably  and  without  good 
cause  refuses  to  either  allow  your  affiant  to  view  the  file  or  disclose  its  contents 
with  him. 

Further  investigation  reveals  that  information  regarding  conversations  and 
transactions  between  your  affiant  and  Dr.  Lederberg  and  known  only  to  her  and 
your  affiant  and  certain  of  the  Stanford  University  staff  has  become  available  to 
the  defendant  and  his  attorneys  and  investigators  in  this  case. 

Based  on  the  above  your  affiant  believes  that  information  and  data  contained 
in  Dr.  Lederberg's  report  and  which  is  extremely  confidential  and  important  to 

the  victim  of  the  assault  in  this  case,  who  wishes  it  turned  over  to  the 

District  Attorney's  Office  may  be  lost,  destroyed,  tampered  with  or  misappropri- 
ated by  parties  not  having  legal  right  to  do  so  with  wrongful  intentions,  all  to 

the  detriment  of  the  victim, and  the  obvious  loss  of  valuable  evidence  of 

corroboration,  fresh  reports  and  medical  evaluation. 

Your  affiant  believes  that  hospital  personel  and  in  particular  psychiatrists  often 
times  maintain  records  and  files  in  their  personal  possession  and  that  the  psy- 
chiatric report  relating  to  ,  if  not  fund  at  the  psychiatry  clinic,  will  be 

found  at  the  home  of  Dr.  Marguerite  Lederberg  or  contained  within  her  personal 
vehicle. 

At  the  request  of  your  affiant,  Detective  William  Massey  of  the  Palo  Alto 
Police  Department  checlced  with  the  Palo  Alto  City  Utilities  and  was  advised 
that  the  utilities  services  to  the  address  of  1431  Pitman  Avenue,  Palo  Alto,  is 
listed  to  Joshua  Lederberg,  who  your  affiant  has  been  informed  by  personnel  of 
the  Stanford  Clinic  and  who  your  afliant  believes  to  be  the  husband  of  Marguerite 
Lederberg.  Your  affiant  has  further  clieclved  with  the  Department  of  Motor 
Vehicles  and  was  informed  that  the  address  listed  on  the  driver's  license  of  Dr. 
Marguerite  Lederberg  is  1431  Pitman  Avenue,  Palo  Alto,  effective  as  of  April  15, 
1972. 

Your  affiant  believes  that  the  above-mentioned  items  will  constitute  evidence 
relating  to  felony  violations  of  the  California  Penal  Code  relating  to  the  felonious 

sex  offenses  allegedly  perpetrated  upon  by and  that  they  will  be 

found  at  the  premises  or  vehicle  first  above  described. 

That  based  upon  the  above  facts,  our  affiant  prays  that  a  search  warrant  be 
issued  with  respect  to  the  above  locations  for  the  seizure  of  said  property  and 
that  same  be  held  under  Section  1536  of  the  Penal  Code  and  disposed  of  according 
to  law. 

Anthony  Cvetan. 

Subscribed  and  sworn  to  before  me  this  31st  day  of  May,  1973. 

Paul  R.  Teilh, 
Judge  of  the  municipal  court. 

In  the  Municipal  Court  fob  the  San  Jose-Milpitas  Judicial  District, 
County  of  Santa  Clara,  State  of  California 

RETURN  to  search  WARRANT 

The  personal  property  taken  from  the  premises  located  at  1200  Pasteur  Dr., 
Palo  Alto  and  270  Grant  Avenue,  Palo  Alto  and  occupied  by  Psychiatry  Clinic  and 
Dr.  Marguerite  Lederberg  respectively  by  virtue  of  a  search  warrant  dated  the 
31st  day  of  May  1973,  and  executed  by  Paul  R.  Teilh.  Judge  of  the  San  Jose-Mil- 
pitas Judicial  District,  County  of  Santa  Clara,  State  of  California,  is  described  in 
Exhibits  "A",  and  "B"  attached  hereto  and  by  reference  made  a  part  hereof  as 
fully  as  thougli  set  forth  herein. 

I,  Anthony  Cvetan.  by  whom  this  warrant  was  executed,  do  swear  that  the  in- 
ventory set  forlli  in  said  Exhibits  "B"  and  "A"  contains  a  true  and  detailed  ac- 
count of  all  tlie  property  taken  by  me  under  the  warrant. 


236 


All  of  the  property  taken  by  virtue  of  said  warrant  will  be  retained  in  my  cus- 
today  subject  to  the  order  of  this  Court  or  of  any  other  court  in  which  the  offense 

in  respect  to  which  the  property  or  things  taken,  is  triable. 

Anthony  Cvetan. 

Subscribed  and  sworn  to  before  me  this  8th  day  of  June,  1973. 

Judge  of  the  Municipal  Court,  Edward  J.  Nelson. 


June  1,  1973. 


EXHIBIT   "a" 


Received  from  Cassius  Kirk  of  the  Standard  University  Legal  Department : 

Official  clinic  record  of ^ 

Anthony  Cvetan, 

Investigator,  District  Attorney's  Office,  County  of  Santa  Clara, 

County  of  Santa  Clara,  Calif.,  June  1, 197S. 


Received  from  Dr.  Marguerite  Lederberg  the  following  documents  pursuant  to 
the  Search  Warrant : 

One  sheet  of  interview  notes 

Two  waivers  signed  by 

One  registration  slip 

Three  miscellaneous  phone  messages  and  numbers. 

Anthony  Cvetan, 
Investigator,  District  Attorney's  Office,  County  of  Santa  Clara. 

Dr.  Grossman.  In  this  particular  case,  this  one  document— this 
affidavit— seeking  the  search  warrant,  the  investigator  detailed  every 
intimate,  embarrassing  detail  of  the  crime  that  was  subjected  on  the 
victims.  This  is  a  public  document  to  which  can  be  of  access  to  any- 
one who  wishes.  The  effect  on  this  particular  individual — it  is  my 
understanding  that,  sometime  during  the  proceedings,  he  attempted 
suicide  because  of  the  widespread  information  that  had  been  publicly 
documented  by  the  district  attorney's  office  in  some  of  these  papers. 

If  you  read  the  affidavit,  you  will  see  why  it  could  have  upset  this 
individual  who  really  was  the  victim  and  had  nothing  to  do  with 
perpetrating  the  crime  himself. 

Senator  Bayh.  If  you  will  look  at  the  warrant  here,  if  there  is  ever 
a  shotgun  approach  for  getting  information — it  speaks  about  a  two- 
story,  brown,  woodframe  building  containing  numerous  offices,  file 
rooms,  examination  rooms,  record-storage  areas,  filing  cabinets,  closet- 
storage  areas  and  library,  et  cetera. 

Dr.  Grossman.  I  suggest  anyone  apply  that  description  to  his  own 
dwelling  and  recognize  that  every  nook  and  cranny  of  a  home  c^n 
be  searched  under  the  guise  of  this  search  warrant  that  was  given 
for  the  home  of  the  psvchiatrist. 

Senator  Bayh.  In  looking  at  this  warrant,  although  the  premises 
described  are  broad,  it  talks  about  the  specific  kinds  of  records — 
psychiatric  medical  file  number,  patient  named — any  other  records, 
pa'pere,  documents  and  notes,  typed  or  handwritten,  prepared  by  the 
doctor  or  her  staff  relating  to  the  patient. 

So  it  is  specifically  after  certain  types  of  information,  but  I  assume 
your  concern  goes  to  the  fact  that,  in  the  process  of  finding  that  spe- 
cific information,  you  throw  open  all  the  hospital  files  that  will  reveal 
information  concerning  other  people  who  are  not  even  involved  in 
that  case. 

Dr.  Grossman.  That  did  happen  at  the  Stanford  area  office.  They 
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went  through  everything  tliere.  So  it  is  not  mere  conjecture  that  this 
is  the  way  they  searched. 

Senator  Bayh.  Let  me  ask  you — I  remember — and  it  takes  a  good 
memory  to  remember  that  far  back — but  I  remember  from  my  fresh- 
man criminal  law,  one  of  the  basic  principles  that  there  are  certain 
privileged  relationships,  such  as  doctor/patient,  or  a  lawyer/client 
husband/wife.  Why  is  it  that  kind  of  precedent  established  for  cen- 
turies in  British  common  law  would  not  protect  the  doctor/patient 
relationship  and  therefore  keep  this  kind  of  thing  from  happening. 

Dr.  Beigler.  There  are  only  seven  or  eight  States  now  that  have 
privilege  laws,  and  the  laws  that  pertain  to  privilege  for  physicians 
usually  have  so  many  exceptions  to  the  privilege  that  the  privilege 
is  really  quite  limited. 

When  it  comes  to  psycliiatrist  privilege,  there  are  only  a  few  States 
that  have  specific  privilege  laws  for  psychiatrists  so  that,  in  the  other 
States,  those  communications  are  really  not  protected.  One  of  the 
strengths  of  the  model  law  on  confidentiality  that  I  have  submitted 
for  the  record,  is  that  we  tried  to  draw  an  optimal  line  between  ac- 
cess to  information  that  is  validly  required  for  the  function  of  society, 
and  yet,  to  protect  another  function  of  society,  such  as  this  very  spe- 
cial, medical  situation,  the  execution  of  which  is  very  much  in  the 
interest  of  society. 

Wc  have  to  have  this  protection  in  order  for  sick  people  to  be  re- 
stored as  contributing  members  of  society. 

Senator  Bayh.  Excuse  me.  Isn't  the  key  point  here  and  what  we 
are  trying  to  provide  with  this  legislation  that,  if  certain  information 
is  necessary  to  see  that  justice  is  done,  then  that  information  has  to  be 
made  available  but,  by  the  warrant  procedure  outlined  in  the  Stan- 
ford Daily  case,  privileged  information  will  be  violated  whereas  if 
you  have  a  subpena  duces  tecum,  as  you  have  mentioned,  then  you 
litigate  what  information  is  necessary  and  what  protections  are  ne'c- 
essary,  and  then  you  go  forth  and  get  the  infonnation  you  need,  while 
at  the  same  time  you  protect  the  innocent  parties  from  umiecessary 
disclosure.  Isn't  that  the  distinction  that  we  are  talking  about? 

Dr.  Grossman.  That  is  right  on,  Senator.  May  I  make  another 
point  ? 

Senator  Bayh.  Please. 

Dr.  Grossman.  In  this  particular  case,  if  you  view  the  affidavits  I 
have  presented,  you  will  note  that  the  district  attorney  already  had  all 
the  information  they  needed  from  the  victim  himself  that  could  pos- 
sibly have  gotten  into  the  psychiatric  records.  In  other  words,  there 
could  not  have  been  any  additional  evidence  that  they  did  not  already 
have  firsthand  from  the  victim  himself;  whereas,  whatever  the  psy- 
chiatrists had,  would  have  merely  been  a  record  of  what  the  victim  had 
told  her. 

They  already  had  all  of  the  evidence.  It  was  not  a  case  of  seeking  ad- 
ditional evidence  in  this  particular  case. 

Senator  Bayh.  Would  you  hazard  a  guess  as  to  what,  given  the  kind 
of  problems  that  you  appeared  to  have  had  up  to  now,  would  be  the 
situation  now  that  the  court  has  approved  a  looser  standard?  What 
would  be  the  incidence  of  this  kind  of  problem  in  the  future? 

Dr.  Beigler.  I  can  give  you  the  specific  instance.  In  Chicago  right 
now— it  is  called  the  Lakeshore  Hospital  case — which  I  mentioned  as 
an  aside  when  I  was  giving  my  testimony. 
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Last  year,  the  State's  attorney  in  the  process  of  investigating  a  valid 
suspicion  of  fraud  and  abuse  in  a  hospital,  subpenaed  all  of  the  2,000 
case  records  which,  from  a  law  enforcement  point  of  view,  is  a  valid 
procedure.  Yet,  from  a  professional  aspect  and,  also,  from  the  aspect 
of  the  privacy  of  patients  on  a  constitutional  basis,  is  completely  con- 
trary to  the  interest  of  patients  and  the  interest  of  society  to  enable 
doctors  to  help  patients. 

The  hospital  resisted,  according  to  the  criteria  of  due  process,  and 
the  psychiatric  society  entered  as  an  amicus  and  marshalled  all  sorts  of 
legal  evidence.  It  was  a  very  expensive  procedure,  and  I  believe  we 
have  made  some  progress  in  legal  research,  and  we  have  defined  previ- 
ously gray  areas  and  have  nailed  down  some  important  legal  concepts 
all  in  due  process.  It  is  now  up  before  the  appellate  court  of  the  State 
of  Illinois. 

These  2,000  case  histories  are  impounded  pending  the  results  of  this 
litigation. 

If  a  search  warrant  had  been  issued,  all  of  this  could  have  been  by- 
passed. All  sorts  of  injuries  would  have  been  perpetrated.  The  privacy 
of  many  of  these  patients  who  have  nothing  to  do  with  the  fraud  and 
abuse  aspect  of  this  hospital's  practices  would  have  been  breached. 

There  have  been  letters  to  the  doctors  and  to  the  newspapers.  One 
housewife  was  complaining,  for  example,  that,  if  this  got  out  as  a 
matter  of  public  record  that  she  had  been  in  a  psychiatric  hospital,  she 
just  could  not  walk  in  her  neighborhood  as  comfortably  as  she  had 
previously.  She  lived  in  a  remote  suburb  of  Chicago,  and  they  were  not 
sure  where  she  had  been  for  the  month  that  she  was  in  the  hospital ; 
whereas,  now  it  would  become  a  matter  of  public  record  and  gossip. 

There  were  other  patients  who  had  been  employed,  and,  it  was  not  a 
matter  of  public  knowledge  as  to  the  nature  of  their  hospitalizations  or 
their  leave  of  absences  from  work. 

All  of  that  would  have  been  breached  if  the  search  warrant  had  been 
issued. 

From  my  own  experience,  I  do  not  think  one  can  rely  on  good  will. 
Even  if  the  people  who  were  executing  the  search  warrant  were  well- 
intentioned  to  maintain  confidentiality — which  is  a  little  bit  difficult 
to  conceptualize — the  records  would  be  kept  in  places  in  which  the  per- 
sonnel are  not  trained  to  observe  the  confidentiality  of  these  records. 

It  is  a  highly  hazardous,  unconstitutional,  in  my  view,  and  uncertain, 
undemocratic  procedure  to  have  such  a  blatant,  open  procedure  avail- 
able, as  this  unrestricted  searcli  warrant.  I  believe  it  breaches  due 
process.  We  have  to  protest  strongly. 

Dr.  Grossman.  My  comment  on  your  question,  also,  Senator,  the  Su- 
preme Court  in  its  decision  comment  about  the  fact  how  few  search 
warrants  have  been  issued  up  to  now.  Somehow  they  did  not  see  fit  to 
state,  or  it  did  not  occur  to  them  the  reasons  there  were  so  few,  is  by 
and  large  the  country  as  a  whole  respected  the  fourth  amendment  and 
the  first  amendment,  and  felt  that  a  search  warrant  was  simply  out  of 
place.  That  is  why  there  are  so  few. 

The  best  evidence  of  that  is,  if  the  executive  branch  did  not  think  this 
as  the  rest  of  the  country  did  at  the  time  of  Dr.  Fielding's  office  robbery, 
they  could  have  gotten  a  search  warrant.  The  reason  why  they  didn't  is 
because  they  knew  it  was  inappropriate  for  I  lie  lirst  and  foiirtli  niuoiid  - 
ments. 
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Up  to  now,  by  reason  of  my  discussions  with  attorneys  about  the  con- 
fidentiality privilege,  California  does  have  a  psychotherapist  privilege 
law. 

I  called  an  attorney  who  had  a  subpena  issued  on  one  of  my  patients. 
I  pointed  out  that,  according  to  the  law,  none  of  the  exceptions  of  that 
privilege  applied  to  my  patient.  He  said,  "Well,  that  is  too  bad.  In  an 
adversary  system,  I  have  to  use  every  tactic  that  I  can,  and  you  go  to 
court  and  plead  that  situation.  Don't  tell  me  what  the  law  says.  I  will 
use  every  tactic  that  I  can." 

I  think  that,  witli  this  Supreme  Court  decision,  there  are  enough 
district  attorneys  and  other  attorneys,  if  they  can,  will  get  search  war- 
rants who  would  never  have  thought  of  the  possibility  or  even  consid- 
ered it  before  this  particular  time. 

Senator  Bayh.  If  there  ever  was  an  argument  that  found  itself  in 
major  contradiction  or  which  ignored  the  answer,  it  was  that  argu- 
ment. There  have  not  been  very  many  search  warrants.  Why  ?  Well, 
because  it  has  been  perceived  as  being  illegal — as  being  beneath  the 
standard  established.  Lower  the  standard,  and  there  are  going  to  be 
more  of  them,  it  would  seem  to  me. 

Dr.  Grossman.  These  people  respected  the  first  and  fourth  a-mend- 
ments,  I  feel,  a  little  bit  more  than  the  Supreme  Court  did — if  I  may 
be  allowed  to  say  so. 

Senator  Bayh.  Well,  with  all  respect  to  whoever  they  may  be,  it 
may  have  been  because  prior  to  this  time  the  Supreme  Court  had  a 
higher  degree  of  respect  for  privacy  and  that  was  the  law  of  the  land. 

Dr.  Grossman  and  Dr.  Beigler,  you  have  been  very  helpful  here. 
You  have  given  us  a  good  idea  of  the  broad  horizons  of  the  possible 
abuse  here.  Thank  you  very  much. 

Dr.  Grossman.  Thank  you,  Senator. 

Dr.  Beigler.  Thank  you.  Senator. 

Senator  Bayh.  I  appreciate  very  much  the  inconvenience  you  have 
been  put  to. 

[Additional  materials  submitted  for  the  record  follow:] 

[From  the  Congressional  Record — Senate,  Aug.  23,  1978] 

By  Mr.  Javits  (for  himself,  Mr.  Muskie,  and  Mr.  Ribicoff)  : 
S.  3450.  A  bill  to  amend  the  Privacy  Act  of  1974  to  provide  for  the  confiden- 
tiality of  medical  records,  and  for  other  purposes ;  to  the  Committee  on  Gov- 
ernmental Affairs. 

THE  PRIVACY  ACT  AMENDMENTS  OF  1978 

Mr.  Javits.  Mr.  President,  one  of  our  most  precious  rights  In  a  free  society  is 
our  right  to  privacy — the  right  to  be  free  from  the  inquisitive  prying  into  our 
most  personal  affairs  by  those  who  are,  for  one  reason  or  another,  curious  about 
us.  but  who  do  not  have  a  right  to  know.  This  fundamental  right,  grounded  in 
the  Constitution,  has  been  seriously  eroded  in  recent  years,  until  now,  nearly 
every  aspect  of  our  lives  is  open  to  public  viewing  by  those  who  have  the  persist- 
ence and  desire  to  learn  about  us. 

Last  summer,  the  Privacy  Protection  Study  Commission  issued  its  report, 
"Personal  Privacy  in  an  Information  Society."  It  identified  a  number  of  areas 
in  which  it  thought  legislation  was  necessary  to  halt  the  erosion  of  personal 
privacy,  and  strike  the  proper  balance  between  the  individual's  expectation  of 
confidentiality,  and  society's  need  to  know  certain  information  about  each  of  us. 

The  bill  I  am  introducing  today  seeks  to  address  these  concerns  in  one  of  the 
most  sensitive  areas  of  recordkeeping  examined  by  the  Commission — personal 
medical  records.  The  Commission  pointed  out  the  unique  nature  of  medical 
records,  noting : 
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"The  physician-patient  relationship  is  an  inherently  intrusive  one  in  that  the 
patient  who  wants  and  needs  medical  care  must  grant  the  doctor  virtually  un- 
constrained discretion  to  delve  into  the  details  of  his  life  and  his  person.  As  a 
practical  matter,  because  so  much  information  may  be  necessary  for  proper  diag- 
nosis and  treatment,  no  area  of  inquiry  is  excluded.  In  addition  to  describing 
the  details  of  his  symptoms,  the  patient  may  be  asked  to  reveal  what  he  eats, 
how  much  he  drinks  or  smokes,  whether  he  uses  drugs,  how  often  he  has  sexual 
relations  and  with  whom,  whether  he  is  depressed  or  anxious,  where  and  how 
long  he  has  worked,  and  perhaps  what  he  does  for  recreation." 

Traditionally,  the  family  doctor  learned  much  of  this  information  about  his 
patient  by  treating  him  or  her  over  the  years,  and  retained  a  good  part  of  it 
in  his  memory.  The  family  doctor's  discretion  was  almost  always  sufficient  to 
protect  the  patient's  medical  history  from  disclosure.  Over  the  last  three  decades, 
however,  the  traditional  doctor-patient  relationship  has  been  breaking  down, 
and  is  gradually  being  replaced  by  a  system  whereby  medical  care  is  provided 
often  by  an  impersonal  institution,  and  payment  for  medical  services  is  made  by 
third  parties.  Such  service-providing  institutions,  because  they  lack  the  extended 
personal  relationship  of  the  family  doctor,  require  far  more  extensive  written 
records  about  a  patient's  condition,  in  order  properly  to  treat  the  individual. 
Simultaneously,  the  great  advances  in  c'omputer  technology  that  we  have  seen 
over  recent  years  have  made  the  collection,  maintenance,  and  dissemination  of 
highly  detailed  personal  medical  information  far  easier  than  it  has  ever  been 
before. 

Not  surprisingly,  the  existence  of  a  large  pool  of  confidential  information  about 
individuals  has  proved  attractive  to  those  who  are  outside  the  medical  care  rela- 
tionship. Insurance  companies,  employers,  the  Government,  researchers,  and  credit 
bureaus  all  have  varying  degrees  of  interest  in  obtaining  access  to  the  data.  As 
the  Privacy  Protection  Study  Commission  noted,  it  is  "staggering — how  many 
people  besides  the  medical  care  providers  who  create  a  medical  record  have  access 
to  it."  At  the  same  time  the  subject  of  the  records  is  almost  always  the  one  person 
denied  access  to  them.  Thus,  he  is  often  unaware  of  what  is  in  his  records,  and 
to  whom  they  are  being  disclosed. 

This  system  has  inevitably  led  to  abuses,  a  number  of  which  have  been  brought 
to  my  attention  by  the  National  Commission  on  the  Confidentiality  of  Health 
Record,  a  privately  funded  group  interested  in  health  confidentiality  problems, 
and  other  sources.  The  following  are  representative  of  the  types  of  problems  that 
have  been  encountered : 

A  railroad  company  employee  was  fired  after  his  company  learned  he  was  an 
epileptic.  Another  person  was  mistakenly  diagnosed  as  an  epileptic.  The  mistaken 
diagnosis  was  placed  in  her  records,  and  discovered  by  an  insurance  company, 
which  then  refused  her  application. 

A  couple  was  denied  disability  insurance  when  the  insurance  company  learned 
they  had  previously  had  marital  counseling  provided  by  a  local  minister.  With 
one  denial,  and  the  fear  that  "this  information  is  forever  available  to  any  in- 
surance company"  the  couple  wants  to  "add  a  statement  of  our  side"  or  to  remove 
the  information  from  any  computerized  information  bank. 

Nurses  in  a  New  York  abortion  clinic  allegedly  sold  the  names  of  patients  to 
"pro-life"  groups,  which  then  would  call  the  patients  at  home  to  "discuss" 
abortion. 

An  ex-psychiatric  patient  wants  a  divorce,  but  her  husband  threatens  to  use 
the  newly  learned  information  about  her  psychiatric  condition  against  her  in  a 
child  custody  fight.  The  husband's  father,  a  lawyer,  had  obtained  the  psychiatric 
information  "through  his  own  sources." 

An  individual  who  was  briefly  a  patient  in  an  Ohio  mental  institution  10  years 
ago  was  denied  access  to  her  records.  She  fears  future  discrimination  in  hiring, 
and  feels  she  has  a  right  to  know  what  is  in  her  files. 

Security  police  in  another  Ohio  mental  health  center  follow  the  policy  of  citing 
or  quoting  directly  from  patient's  records  upon  request  of  any  law  enforcement 
or  related  agency,  such  as  the  fire  department. 

A  physician  reports  harassment  by  several  representatives  of  an  investigative 
reporting  agency.  The  representatives  wanted  confidential  medical  information  to 
be  given  over  the  telephone,  refusing  to  first  identify  who  they  were  working  for 
or  why  they  wanted  the  information. 

Mr.  President,  there  are  many  other  examples  of  abuses  of  confidentiality  that 
I  could  cite.  The  bill  I  am  introducing  here  today  is  intended  to  help  eliminate 
those  abuses.  But  it  is  also  intended  to  do  more  than  that — it  is  intended  to 
clarify  the  rights  and  obligations  of  the  patient,  the  medical  care  provider  and 
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third  parties  with  respect  to  such  confidential  information.  As  the  medical  care 
relationship  continues  to  change  and  become  less  personalized,  all  parties  should 
know  how  confidential  medical  information  is  to  be  treated. 

The  bill  prohibits  the  disclosure  of  confidential  information  by  medical  care 
service  providers,  except  as  expressly  authorized  in  the  bill.  Confidential  informa- 
tion is  defined  broadly  to  include  the  fact  than  an  individual  is  receiving  or  has 
sought  medical  care,  and  any  information  relating  to  that  individual's  treatment 
or  attempt  to  secure  treatmen. 

The  "service  providers"  covered  by  he  bill  are  defined  to  include  non-Federal 
hospitals,  nursing  facilities,  or  intermediate  care  facilities  that  receive  medicare 
or  medicaid  funds,  or  any  other  non-Federal  facilities  that  receive  such  funds 
to  which  the  Secretary  of  HEW  may  make  the  act  or  portions  thereof,  applicable 
by  regulation.  Also  included  are  health  maintenance  organizations  that  receive 
loans,  grants  or  contracts  under  the  Public  Health  Service  Act.  Once  an  entity 
is  covered  by  the  bill,  all  of  its  patient  records  are  covered,  regardless  of  whether 
the  individual  patient  involved  had  his  or  expenses  reimbursed  by  medicare  or 
medicaid. 

The  bill  does  not  apply  to  Federal  entities.  These  are  already  covered  under 
the  Privacy  Act  of  1974.  More  time  is  necessary  to  evaluate  the  effect  of  that  act 
on  Federal  medical  care  facilities  before  a  decision  is  made  on  whether  it  is 
appropriate  to  subject  them  to  special  legislation. 

Also  I  wish  to  make  clear  that  the  bill  does  not  apply  to  recordkeeping  by  the 
single  practitioner.  To  my  knowledge,  most  of  the  abuses  that  have  occurred  have 
not  been  at  this  level,  and  I  am  very  reluctant  to  impose  Federal  regulation  on 
the  family  doctor  unless  and  until  a  need  to  do  so  has  been  demonstrated. 

The  bill  recognizes  that  there  are  certain  instances  when  a  patient  may  wish 
to  authorize  the  disclosure  of  confidential  infoi-mation  about  himself.  This  is 
usually  the  case  where  the  individual  expects  to  obtain  a  benefit,  such  as  reim- 
bursement by  an  insurance  company,  in  return  for  disclosure  of  certain  informa- 
tion. Thus,  the  bill  provides  a  procedure  by  which  the  patient  may  provide  such 
consent.  The  consent  must  be  in  writing,  and  as  specific  as  possible  as  to  the 
nature  of  the  data  to  be  disclosed,  the  use  to  which  it  is  to  be  put,  and  the  persons 
who  are  to  have  access  to  it.  Consent  may  be  withdrawn  at  any  time,  and  may 
not  extend  beyond  2  years. 

The  bill  also  recognizes  that  there  are  a  limited  number  of  situations  where 
obtaining  an  individual's  consent  is  impossible  or  impractical.  The  bill  spells  out 
those  situation  in  detail,  and  provides  safeguards  against  the  redisclosure  of 
confidential  information  by  persons  who  receive  such  information. 

The  bill  provides  individuals  who  are  aggrieved  by  an  actual  or  attempted 
violation  of  the  act  with  a  cause  of  action  in  Federal  district  court  for  injunctive 
relief  or  monetary  damages.  Further,  as  in  the  1974  Privacy  Act,  any  person  who 
knowingly  and  willfully  violates  this  act,  or  requests  or  obtains  information 
under  false  pretenses,  is  subject  to  criminal  prosecution.  Finally,  the  service 
provider  must  satisfy  the  Secretary  of  HEW  that  it  is  in  substantial  compliance 
with  the  act  in  order  to  continue  to  receive  medicare  or  medicaid  funds  or 
funding  under  the  Public  Health  Service  Act. 

One  of  the  major  problems  with  our  cuiTent  system  of  recordkeeping  is  that 
the  patient  is  denied  access  to  his  own  records,  does  not  know  what  is  in  them 
when  he  consents  to  their  disclosure,  and  has  no  way  of  correcting  any  inaccurate 
information  they  may  contain.  The  bill  rectifies  this  situation  by  providing  the 
patient  with  the  right  to  see  any  medical  records  the  service  provider  maintains 
on  him.  If  the  patient  disagrees  with  an  aspect  of  the  record,  the  bill  would 
permit  him  to  add,  pursuant  to  regulations  issued  by  the  Secretary,  a  brief 
statement  presenting  his  view  of  the  disputed  portion  of  the  record.  Whenever 
the  disputed  record  is  disclosed,  it  would  have  to  be  accompanied  by  the  patient's 
version. 

The  bill  follows  the  recommendation  of  the  Privacy  Protection  Study  Com- 
mission by  recognizing  that  there  may  be  some  instances  in  which  disclosure  to 
the  patient  may,  in  the  judgment  of  the  health  professional,  harm  the  patient's 
condition.  In  such  cases,  the  liealth  professional  may  withhold  the  record  from 
the  patient.  In  such  cases,  however,  the  patient  has  the  right  to  appoint  a  repre- 
sentative of  his  own  choosing,  who  must  be  granted  access  to  the  records  by  the 
service  provider. 

Finally,  the  bill  would  preclude  state  and  local  governments  from  enacting  or 
continuing  in  effect  any  laws  or  regulations  that  would  pro^-ide  the  patient  a 
lesser  degree  of  protection  than  this  legislation. 
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Mr.  President,  I  believe  legislation  on  this  subject  is  both  timely  and  necessary, 
and  hope  that  this  bill  will,  after  due  consideration,  lead  to  such  legislation.  I 
recognize  that  many  of  the  issues  covered  in  this  bill,  particularly  patient  access 
to  their  own  records,  and  circumstances  under  which  disclosure  without  consent 
is  appropriate,  are  the  subject  of  widely  divergent  views.  As  the  bill  moves 
through  the  hearing  process,  I  will  carefully  consider  any  suggestions  or  com- 
ments that  might  help  improve  it. 

Mr.  President,  I  ask  unanimous  consent  that  a  section-by-section  analysis  of 
the  bill  be  permitted  in  the  Record. 

There  being  no  objection,  the  bill  and  analysis  were  ordered  to  be  printed  in 
the  Record,  as  follows : 

S.   3460 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assemUed,  That  this  Act  may  be  cited  as  "The  Privacy 
Act  Amendments  of  1978". 

AMENDMENT   TO   THE   PRIVACY  ACT 

Sec.  2.  The  Privacy  Act  of  1974  is  amended  by  inserting  at  the  end  thereof  the 
following : 

"Title  II — Confidentiality  of  Medical  Records 

FINDINGS  AND  PURPOSES 

Sec.  201.  (a)  The  Congress  finds  that — ^ 

( 1 )  The  right  to  privacy  is  a  i)ersonal  and  fundamental  right. 

(2)  Rapidly  changing  technology  permits  record  keepers  to  compile  and  dis- 
seminate more  detailed  and  highly  personal  information  aibout  individuals  than 
ever  before. 

(3)  The  collection,  maintenance,  use,  and  dissemination  of  confidential  infor- 
mation about  individuals  by  private  isector  organizations  can  threaten  the  in- 
dividual's right  to  privacy. 

(4)  The  Report  of  tlie  Privacy  Protection  Study  Commission  ("Report") 
established  a  need  for  the  extension  of  statutory  privacy  protection  to  the 
relationship  between  patients  and  health  care  providers. 

(5)  The  Report  finds  that  the  number  of  pervple  other  tihan  the  medical  care 
provider  who  have  access  to  individually  identifiable  medical  records  is  very 
large,  while  the  patient  himself  is  often  denied  access  to  them. 

(6)  Testimony  by  the  Privacy  Protection  Study  Commission  before  the  Senate 
Governmental  Affairs  Committee  established  that  existing  statutory  protection 
of  the  right  of  privacy  in  the  medical  care  relationship  is  inadequate. 

(7)  It  is  essential  that  individuals  be  able  to  exercise  more  direct  control  over 
confidential  information,  particularly  since  tihe  availability  of  such  information 
to  third  parties  often  affects  the  individual's  ability  to  obtain  employment, 
insurance,  medical  care  and  other  important  societal  benefits. 

(h)  The  purposes  of  this  Act  are  to — 

(1)  clearly  define  the  circumstance  under  which  confidential  medical  infor- 
mation in  individually  identifiable  form  will  be  available,  and  to  whom  it  will 
be  available. 

(2)  provide  procedures  by  which  the  subject  of  medical  records  may  have 
access  to  those  records,  and  may  take  steps  to  assure  the  fairness  and  objectivity 
of  those  records. 

(3)  carefully  balance  the  legitimate  need  of  certain  governmental  and  private 
sector  organizations  for  access  to  confidential  information,  with  the  individual's 
expectation  of,  and  right  to,  the  privacy  of  such  information. 

SCOPE 

Sec.  202.  All  confidential  information  is  subject  to  the  provisions  of  this  Act. 
Except  as  hereafter  provided,  or  otherwise  specifically  required  by  law,  no 
person  subject  to  this  Act  shall,  without  the  authorization  of  the  patient : 

(a)  disclose  or  transmit  any  confidential  information  together  with  a  patient 
identifier  to  any  person,  or 

(b)  disclose  or  transmit  a  patient  identifier  to  any  person,  or 

(c)  disclose  or  transmit  confidential  information  if  tlie  person  disclosing  or 
tran.'^mitting  it  has  reason  to  believe  that  the  recipient  may  have  a  patient 
Identifier  for  such  information. 
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DEFINITIONS 

Sec.  203.  (a)  "t'onlidential  iiifonnation"  means  modical  (includins  doiital  and 
mental  health »  data  or  information  that  reveal.s  or  coutaims  : 

(1)  The  fact  that  a  persim  is  or  has  been  a  patient ; 

(2)  Information  transmitted  between  tlie  patient  and  service  provider  in  the 
course  of  service  provision,  or  the  attempt  to  secure  such  service  provision  : 

(3)  Information  relating  to  diagnosis,  facts  revealed  in  connection  witii  tlie 
provision  of  services,  or  treatment,  transmitted  between  members  of  the  patient's 
family  and  the  service  provider  ; 

(4)  Information  relating  to  diagnosis,  facts  revealed  in  connection  with  the 
provision  of  service,  or  treatment,  transmitted  between  any  of  the  persons  speci- 
fied in  (a)  (2)  and  (3)  above,  and  persons  who  participate  in  the  accomplishment 
of  the  objectives  of  diagnosis,  fact-finding,  or  service  under  the  supervision  ol^ 
or  in  cooperation  with,  the  service  provider  ; 

{'))  Any  diagnosis  or  opinions  formed  by  the  service  provider  regarding  the 
patient's  physical,  mental  or  emotional  condition  ; 

(6)  Any  advice,  instructions  or  prescriptions  issued  by  the  .service  provider  in 
the  course  of  diagnosis,  treatment,  or  provision  of  other  service  : 

(7)  Any  summary,  resume  or  characterization  of  tlie  substance,  or  any  part  of 
the  information  described  in  subsections  (1)  througli  (6)  above. 

(b)  "Patient"  means  an  individual  who  consults,  is  examined,  interviewed, 
treated,  or  is  otherwise  served  to  some  extent  by  a  service  provider,  as  herein- 
after defined,  with  regard  to  medical,  mental  or  emotional  condition  or  social 
deprivation  or  dysfunction. 

(c)  "Patient  identifier"  means  : 

(1)  the  patient's  name  or  other  de.scriptive  data  from  which  a  iterson  might 
be  reasonably  anticipated  to  be  able  to  identify  such  patient  or  be  led  to  other 
data  from  which  such  patient  might  be  recognized  as  the  person  described ;  or 

(2)  a  code,  number,  or  other  means  to  be  used  to  match  the  patient  with  any 
confidential  information  regarding  him. 

(d)  "Person"  means  any  natural  per.son,  corporation,  association,  partnership, 
and  any  state,  local  or  federal  government,  or  any  agency  or  other  part  thereof, 
including  a  court. 

<  e)  "Secretary"  means  the  Secretary  of  Health,  Education  and  Welfare. 
(f)  "Service  provider"  means  : 

(1)  an  entity,  other  than  a  federal  entity,  that  (A)  is  a  hospital,  skilled  nurs- 
ing facility,  or  intermediate  care  facility,  as  defined  for  purposes  of  title  XXIII 
or  XIX  of  the  Social  Security  Act,  and  (B)  has  been  approved  by  the  Secretary 
for  itarticipation  in  the  program  under  title  XVIII,  or  certified  by  a  state  agency 
for  participation  in  a  program  under  title  XIX  ;  and 

(2)  with  respect  to  those  provisions  that  the  Secretary  makes  ai»plicable  to  an 
entity  by  regulation,  an  entity,  other  than  a  federal  entity,  that  (A)  is  an  entity 
(other  than  an  entity  subject  to  subparagraph  (1))  for  wliich  approval  by  the 
Secretary  is  required  for  participation  in  or  coverage  under  the  program  under 
title  XVIII,  or  for  which  certification  by  a  state  agency  is  re(]uired  for  i>articipa- 
tion  in  a  program  under  title  XIX,  and  (B)  has  been  approved  by  the  Secretary 
for  participation  in  or  coverage  under  the  program  under  title  XVIII,  or  certified 
by  a  state  agency  for  participation  in  a  program  under  title  XIX  :  and 

(3)  with  respect  to  those  provisions  the  Secretary  makes  applicable  by  regula- 
tion, a  Health  Maintenance  Organization,  medical  group,  or  individual  practice 
association  (as  those  terms  are  defined  in  Subchapter  XI  of  the  Public  Health 
Service  Act)  that  receives  federal  grants,  loan  guarantees  or  contracts  pursuant 
to  the  provisions  of  that  subchapter. 

NOTIFICATION   OF   DISCLOSURES 

Seo.  204.  A  service  provider  shall  notify  a  patient  in  such  form  and  manner  as 
the  Secretary  may  require,  of  the  disclosures  that  mav  be  made  of  confidential 
information  concerning  a  patient  without  authorization  of  the  patient  and  of  the 
procedure  by  which  the  individual  can  learn  of  each  kind  of  disclosure.  The  serv- 
ice provider  shall  make  such  notification  (unless  it  cannot  do  so  under  the 
circumstances )  — 

<a)  when  it  first  records  any  confidential  information  concerning  that  patient ; 

(h)  when  it  first  provides  services  to  a  patient  at  least  one  vear  after  it  last 
provided  services  to  that  patient ;  and 

(c)  when  it  first  provides  services  after  the  effective  date  of  this  Act 

42-l!»0— in 17 


244 


ArxnORIZED  DISCLOSURES 

Sec.  20r;.  (a)  Consent  may  be  given  by  a  patient  who  is  twelve  years  of  age.  or 
over,  for  the  transmission  or  disclosure  of  confidential  information.  Such  consent 
shall  be:  (1)  in  writing  and  signed  by  patient;  (2)  specific  as  to  the  nature  and 
content  of  the  information  to  be  disclosed,  who  may  disclose  such  information, 
and  to  whom  such  information  may  be  transmitted  or  disclosed  ;  (3)  specific  as  to 
tlie  use  to  which  the  transmitted  or  disclosed  informatioi^  may  be  put:  and  (4) 
specific  as  to  the  expiration  date,  which  shall  not  exceed  two  years  from  the  date 
the  authorization  was  signed. 

Sitch  specifications  shall  constitute  the  limits  of  the  authorization.  , 

(b)  (1)  The  patient  may  withdraw  such  consent  at  any  time  by  written  notice 
to  the  person  authorized  to  receive  such  confidential  information.  (2)  Upon 
receipt  of  such  written  notice,  the  pesron  authorized  to  disclose  shall  promptly 
notify  all  persons  in  possession  of  said  confidential  information  that  consent  to 
disclosure  has  been  withdrawn. 

(c)  If  the  patient  is  under  twelve  (12)  years  of  age  or  incomi>etent,  consent 
may  be  given  for  the  transmission  or  disclostire  of  confidential  information  by  the 
patient's  parents,  guardian  or  legal  representative. 

(d)  The  service  provider  shall  retain  a  copy  of  each  consent  form,  and  shall 
keep  a  permanent  record  of  each  disclosure  made  pursuant  to  such  consent, 
including  the  nature  of  the  data  disclosed  and  to  whom  they  were  disclosed.  The 
consent  form  and  disclosure  records  shall  be  treated  as  part  of  the  confidential 
record  to  which  consent  to  disclosure  applies. 

DISCLOSURE    WITHOUT   AUTHORIZATION 

Sec.  20(i.  No  disclosure  or  transmission  of  confidential  information  shall  be 
made  without  consent,  except  in  the  following  situations  : 

(a)  to  otlier  individuals  employed  by  or  affiliated  with  the  service  provider, 
when  and  to  the  extent  to  which  the  performance  of  their  dtities  recpiires  that 
they  liave  access  to  such  information,  provided  that  individuals  receiving  confi- 
dential information  under  this  subsection  shall  not  redisclose  such  information, 
except  as  anthoi-ized  by  this  Act.  For  purposes  of  this  subsection.  (1)  persons 
eneaged  in  good  faith  in  training  programs  with  a  service  provider  and  their 
clinical  supervisors  shall  be  denied  to  be  employed  by  the  service  provider  and 
may  have  access  to  such  records  and  information  to  the  extent  reasonably 
required  in  their  training  and  duties  ;  however, 

(2)  individuals  employed  by  the  service  provider  who  are  involved  in  financial 
audit,  preparation  of  bills  or  who  are  otherwise  engaged  in  the  collection  of 
charires  for  service'^  to  a  patient  shall  not.  by  virtu.e  tliereof  alone,  have  acces*^  to 
confidential  records  and  information,  except  with  respect  to  names,  addresses, 
and  other  information  essential  to  the  preparation  and  submission  of  bills  and 
chiinis  for  payment  of  charges  for  services  to  a  patient. 

(bid")  for  purposes  of  audit  and  evaluation  whether  or  not  such  audit  or 
evaluation  is  required  by  statute.  Proridefl.  That  the  service  provider  notifies  the 
individual  wlio  is  the  subject  of  the  disclosed  information  that  disclosure  has  been 
made,  and  to  whom  it  has  been  made.  And  provided  further.  That  the  service  pro- 
vider ret;;  ins  a  record  of  such  disclosure. 

(2)  Any  organization  or  agency  designated  under  Federal  law  to  ])erform  such 
r(  views  r)r  audits  sliall  maintain  the  confidentiality  of  confidential  information, 
shill  not  disclose  such  infoi-mation  except  to  the  extent  required  by  Federal  law, 
atid  sha'l  destroy  the  means  by  which  patients  can  be  identified  in  such  informa- 
tion, and  records  containing  such  information,  at  the  earliest  opportunity  consist- 
ent with  tlie  requirements  of  Federal  law. 

CA)  In  the  case  of  an  audit  or  evaluation  not  sppcifically  required  by  statute, 
the  Secretary  shall,  by  regulation,  establish  procedures  to  as.sure  that  adequate 
safeguards,  including  a  program  for  removal  or  destruction  of  identifiers,  are 
estalilislied  liy  tlie  user  or  recipient  of  confidential  information  to  protect  it  from 
unauthorized  disclosure. 

<(■)  whevo  n  statute  j-equires  a  service  provider  to  report  si^ecific  diagnoses  to 
a  Federal.  State  or  local  public  health  authority. 

(f\)  where  a  sliitute  requires  a  service  provider  to  report  .specified  items  of 
information  about  an  individual  to  Federal,  State  or  local  law  enforcement 
ofllcials. 

(c)  to  the  parent,  guardian  or  legal  custodian  of  a  minor  twelve  (12)  years 
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<»f  age  or  niulcr.  where  the  service  provider  determines  that  such  disclosure  is 
aiiproprlate  muler  ihe  circumstauces. 

(f)  (1)  to  medical  or  law  euforcement  personnel,  when  and  to  the  extent 
necessary  to  meet  a  bona  fide  medical  emergency,  or 

(2)  if  tlie  patient  is  incapalile  of  j;iving  consent  due  to  a  bona  fide  medical 
emergency,  to  tlie  immediate  family  or  any  other  individual  with  whom  the 
patient  is  Iviiown  to  have  a  respunsible  relalionsliip.  Provided,  Tliat  the  servi<-e 
jtrovider  notifies  the  individual  who  is  the  subject  of  the  disclosed  information 
that  tlie  disclosure  lias  been  made,  and  to  whom  it  has  heen  made.  And  pro- 
vided further.  That  the  service  provider  retains  a  record  of  sucli  disclosures. 

(3)  For  pur])oses  of  this  section,  "liona  fide  medical  emergency"'  means  any 
situation  in  wliicli  the  health  or  safety  of  tlie  patient  or  any  otlier  individual 
is  in  immediate  danger. 

(g)(1)  to  qualified  personnel  for  use  in  a  liiomedical,  epidemiologic,  or 
health  services  researcli  pro.ieet.  or  a  health  statistics  project,  provided  that 
tlie  researcli  plan  shall  first  be  sulmiitted  to,  and  approved  l)y,  an  appropriate 
institutional  review  board,  and  by  the  director  of  the  service  provider  or  his 
designee.  Qualified  personnel  granted  access  to  confidential  information  may 
not  identify,  directly  or  indirectly,  any  individual  patient  in  any  report  of  sucli 
research  project,  or  otherwise  disclose  iiatient  identities  in  any  manner,  except 
to  tlie  extent  authorized  by  subsection  (f ) . 

(2)  For  purposes  of  this  subsection,  tlie  term  "qualified  personnel"  means 
persons  whose  training  and  experience  are  appropriate  to  the  nature  and  level 
of  the  work  in  which  they  are  enga,ged  and  who,  when  working  as  part  of  an 
organization,  are  i>erforming  such  work  witli  adequate  administrative  safe- 
guards against  unautliorized  disclosures. 

( h )   pursuant  to  an  administrative  or  judicial  summons  or  subpoena. 

PRESCRIPTIONS 

Sec.  207.  Prescriptions  for  dru,gs  sliall  be  considered  confidential  information 
and  subject  to  tlie  iirovisions  of  this  Act:  Provided,  hoircrer.  Tliat  nothing  in 
this  Act  sliall  be  construed  or  limiting  or  interfering  with  State  and  Federal 
monitoring  of  the  handling  and  dispensing  of  prescription  drugs:  And  provided 
further.  That  the  Secretary  shall  by  regulation  provide  for  access  to  pre- 
scriptions for  purposes  of  research,  under  conditions  that  adequately  safe- 
guard from  disclosure  the  identities  of  the  patient  and  the  service  provider. 

MANDATORY   CAUTIONS 

Sec.  208.  (a)  All  non-oral  disclosures  of  confidential  information  shall  I'par 
the  following  statement:  "The  protection  of  the  confidentiality  of  informal i(ii\ 
contained  herein  is  required  by  Federal  law,  which  provides  for  damages  and 
jienalties  for  violations.  This  material  shall  not  be  disclosed  to  anyone  witliont- 
consent  or  other  authorization  as  provided  for  by  law."  A  copy  of  the  pertinent 
consent  form  specifying  to  whom  and  for  wdiat  specific  use  such  communication 
or  record  is  disclosed  or  transmitted,  or  a  statement  setting  fortli  any  other 
statutory  autliorization  for  disclosure  or  transmittal  and  limitations  imp<->sed 
thereon,  sliall  accompany  all  sucli  non-oral  disclosures.  Tn  cases  of  oral  dis- 
closure, tlie  person  disclosing  confidential  information  shall  inform  the  reciji- 
ieiit  that  such  information  is  confidential  under  Federal  law. 

(h)  Service  jiroviders  shall  insure  tliat  all  jtersons  in  their  employ  or  under 
their  supervision  are  aware  of  their  responsibilities  to  maintain  the  confiden- 
ti.'ility  of  infonnation  jirotected  by  this  Act  and  of  the  existence  of  penalties: 
and  civil  liabilities  fm-  violation  of  tliis  Act. 

CIVIE    remedies    AND    CRIMINAL    PENALTIES 

Sec.  200.  (a)  Any  individual  a.ggrieved  by  an  actual  or  attempted  violatioif 
of  this  Act  may.  without  regard  to  the  amount  in  controversy,  bring  a  civil 
action  in  the  district  court  for  the  district  in  which  he  or  the  alleged  violator 
resides  or  in  which  such  vi()lation  occun^ed.  for  ai)i)roiiriate  relief,  including 
temporary  and  permanent  injunctions.  Sucli  aggrieved  individual  may  also 
prove  a  cause  of  action  for  general  or  s])ecial  damages,  or  botli.  reasonable 
attorney's  fees,  reimhxirsement  for  seasonable  litigation  costs  and,  in  cases  of 
willful  or  grossly  negligent  violations,  punitive  damages. 

(b)   Any  person  who   (1)   acting  under  false  pretenses,  knowingly  and  will- 
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full.v  requests  or  obtains  coufidential  information  concerning  an  individual 
from  a  service  provider,  or  (2)  knowingly  and  willfully  violates  any  provision 
of  this  Act,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be 
lined  not  more  than  $10,000  or  imprisoned  for  not  more  than  one  year  or  both, 
(c)  A  service  provider  may  not  continue  to  receive  federal  funds,  grants, 
loans  or  contracts  in  a  program  under  title  XVIII  or  XIX  of  the  Social 
Security  Act  or  Subchapter  XI  of  the  Public  Health  Service  Act,  unless  such 
service  provider  provides  adequate  assurances  and  evidence,  in  such  form  as 
the  Secretary  may  from  time  to  time  require  of  its  substantial  compliance 
with  this  Act. 

PATIENT   ACCESS   TO   INFOEMATIOKT 

Sec.  210.  (a)  Except  as  provided  in  subsection  (c),  upon  request  of  a 
patient,  a  service  provider  shall,  within  thirty  days  following  the  request, 
allow  the  patient  access  to  his  full  service  record,  for  purposes  of  inspection 
and/or  copying.  The  service  provider  may  not  impose  a  charge  for  permitting 
such  an  inspection,  and  may  not  impose  more  than  a  reasonable  charge  (in  any 
event  no  greater  than  the  charge  imposed  on  third  persons)  for  providing  such 
a  copy. 

(b)  The  service  provider  shall  in  accordance  with  regulations  promulgated 
by  the  Secretary,  establish  procedures  which:  (1)  allow  an  individual  to 
contest  the  accuracy,  or  completeness  of  confidential  information  pertaining  to 
that  individual;  (2)  allow  confidential  information  to  be  corrected  upon 
request  of  the  individual  when  the  service  provider  concurs  in  the  proposed 
correction;  (3)  allow  an  individual  who  believes  that  the  service  provider 
maintains  inaccurate  or  incomplete  confidential  information  concerning  him 
to  add  a  statement  to  the  record  setting  forth  what  he  believes  to  be  an  accu- 
rate or  complete  version  of  that  information.  Such  a  statement  shall  become  a 
permanent  part  of  the  service  provider's  medical  record  system,  and  shall  be 
disclosed  to  any  individual,  agency  or  organization  to  which  the  disputed  in- 
formation has  been  or  will  be  disclosed. 

(c)  If  a  service  provider  determines  that  disclosure  to  an  individual  of 
records  pertaining  to  that  individual's  treatment  or  consultation  for  any 
medical  condition  would  be  detrimental  to  that  individual,  the  service  pro- 
vider may  refuse  to  disclose  such  information.  Upon  such  refusal,  the  service 
provider  shall  advise  the  patient  that  the  patient  may  appoint  another  indi- 
vidual of  the  patient's  own  choice  as  authorized  representative  to  have  access 
to  the  record.  The  service  provider  must  provide  the  authorized  representative 
access  to  the  records,  provided  that  the  procedures  specified  in  section  20.j  have 
been  complied  with. 

(d)  If  the  individual  is  under  twelve  (12)  years  of  age,  or  as  a  conse- 
quence of  physical  or  mental  incapacity,  shall  have  been  placed  under  guard- 
ianship, his  parent  or  duly  appointed  legal  representative  may  exercise  nil  tl^e 
rights  set  forth  in  these  subsections  (a)  through  (c)  on  behalf  of  that 
individual. 

PREEMPTION 

Sec.  211.  No  state  or  political  subdivision  of  a  state  may  establish  or  continue 
in  effect  any  law  or  regulation  that  is  less  stringent  than  the  provisions  of  this 
Act. 

EFFECTIVE    DATE 

Sec.  212.  This  Act  shall  take  effect  180  days  after  enactment,  and  shall  apply 
to  all  records  maintained  by  service  providers  regardless  of  whether  they  were 
first  maintained  prior  to  the  effective  date  of  this  Act. 

Section-by- Section  Analysis 

Section  1  provides  that  the  Act  may  be  cited  as  the  Privacy  Act  Amendments 
of  197S. 

Sertion  2  adds  a  new  Title  II  to  the  Privacy  Act,  entitled  "Confidentiality  of 
Medical  Records." 

Section  201  lists  the  Act's  findings  and  purposes. 

Section  202  provides  that  no  person  subject  to  the  Act  may  release  confidential 
information,  as  that  term  is  defined  in  the  Act,  except  as  expressly  authorized. 

Se<^tion  203  contains  the  Act's  definitions.  Confidential  information,  which  the 
Art  is  designed  to  protect,  is  defined  as  any  medical  information  in  individually 
identifiable  form,  that  is  transmitted  to  a  service  provider  by  a  patient  or  the 
patient's  family,  or  that  is  placed  in  the  patient's  records  by  the  service  provider. 
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This  section  also  contains  the  definition  of  "service  provider,"  wliich  establislies 
the  medical  entities  to  which  the  Act  will  apply.  Included  in  this  definition  are 
non-federal  hospitals,  nursing  homes  or  intermediate  care  facilities  that  receive 
medicare  or  medicaid  funds.  Further,  to  the  extent  the  Secretary  of  Health,  Edu- 
cation and  Welfare  determines  the  Act  should  be  applicable  to  other  non-federal 
entities  receiving  medicare  or  medicaid  funds,  such  as  clinical  laboratories,  to 
Health  Maintenance  Organizations  receiving  grants,  loan  guarantees  or  con- 
tracts under  the  Public  Health  Service  Act,  he  may  make  it  applicable  by 
regulation. 

Se<^tion  204  requires  a  service  provider  to  notify  each  patient  of  the  disclosures 
that  section  206  of  the  bill  authorizes  a  service  provider  to  make  without  patient 
consent.  This  notification  is  to  be  provided,  in  such  form  as  the  Secretary  may 
require,  the  first  time  it  maintains  information  on  a  patient,  and  on  certain  other 
specified  occasions. 

Section  205  provides  the  mechanism  by  which  an  individual  over  12  years  of 
age  (or  the  parents  or  legal  guardian  of  a  minor  under  12)  may  consent  to  the 
release  of  confidential  information.  Consent  must  be  in  writing  and  signed  by 
the  patient,  specifically  state  the  information  that  may  be  disclosed,  and  the 
identitv  of  the  individual (s)  who  may  disclose  it  and  to  whom  it  may  be  disclosed. 
Consent  may  be  withdrawn  in  writing  at  any  time.  Further,  consent  forms  must  be 
made  part  of  the  patient's  permanent  record. 

Section  206  recognizes  that  there  are  a  limited  number  of  situations  in  which 
consent  to  disclosure  cannot  be  obtained,  or  is  impractical,  but  where  disclosure 
is  nonetheless  essential.  Pursuant  to  this  section,  disclosure  without  consent  may 
be  made  in  any  of  the  following  situations  : 

1.  Where  disclosure  to  an  individual  employed  by  or  affiliated  with  the  service 
provider  is  necessary  to  carry  out  the  individual's  duties  or  for  billing  purix)ses ; 
redisclosure  by  the  recipient  would  be  prohibited. 

2.  For  purposes  of  audit  and  evaluation  of  the  service  provider,  under  safe- 
guards against  redisclosure  specified  in  the  bill. 

3.  Where  a  statute  re<iuires  a  service  provider  to  report  specific  items  of  infor- 
mation, such  a  diagnoses  of  communicable  diseases,  or  instances  of  child  abuse, 
to  public  health  or  law  enforcement  personnel. 

4.  To  the  parent  or  guardian  of  a  minor  under  12  years  of  age  where  the  service 
provider  believes  such  disclosure  appropriate. 

5.  Where  a  medical  emergency  exists  presenting  an  immediate  danger  to  the 
health  and  safety  of  the  patient  or  any  other  individual  exists,  disclosure  without 
consent  is  permissible,  provided  subsequent  notification  is  provided  to  the  indi- 
vidual whose  records  are  released. 

6.  To  qualified  personnel  for  use  in  biomedical,  epidemiologic,  or  health  services 
research  or  statistics  projects,  provided  that  the  persons  to  whom  such  informa- 
tion is  released  not  redisclose  it. 

7.  Pursuant  to  an  administrative  or  judicial  summons  or  subpoena. 

Section  207  provides  that  prescriptions  for  drugs  shall  be  treated  as  confidential 
information.  However,  nothing  in  the  bill  is  intended  to  interfere  with  federal 
or  state  monitoring  of  prescription  drugs,  or  access  to  prescriptions  without 
identifying  data,  pursuant  to  regulations  issued  by  the  Secretary. 

Section  208  provides  that  all  written  disclosures  of  confidential  information 
be  accompanied  by  a  statement  setting  forth  the  statutory  authorization  for 
disclosure,  and  warning  that  unauthorized  disclosure  is  punishable  by  law. 

Section  209  contains  the  civil  remedies  and  criminal  penalties  for  violation  of 
the  Act.  Persons  aggrieved  by  an  actual  or  attempted  violation  of  the  Act  may 
bring  a  civil  action  for  injunctive  relief,  or  for  monetary  damages,  in  federal 
courts  without  regard  to  the  minimum  damages  usually  required  to  bring  an 
action  in  federal  court.  The  l)ill  also  provides  for  criminal  penalties  of  up  to 
$10,000  fine  or  one  year  in  prison  or  both  for  persons  who  obtain  confidential 
information  under  false  pretenses,  or  who  knowingly  or  willfully  violate  any 
provision  of  this  Act.  Finally,  this  section  makes  compliance  with  the  Act  a  pre- 
condition for  further  federal  assistance  under  the  medicare  and  medicaid  pro- 
grams, and  the  Public  Health  Service  Act. 

Section  210  governs  patient  access  to  his  or  her  own  records.  The  service  pro- 
vider must  permit  the  patient  access  to  his  or  her  own  records  for  purposes  of 
inspection  and/or  copying  within  30  days  of  a  request.  The  bill  directs  the  Secre- 
tary to  establish  procedures  permitting  an  individual  to  contest  the  accuracy  of. 
and  correct  his  or  her  own  records.  Where  the  service  provider  determines  that 
disclosure  of  particular  records  to  the  patient  would  be  harmful,  it  may  withhold 
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siuh  records.  However,  in  siu-li  rases,  the  p«itioiit  may  appoint  an  authorizpfl 
repre.sentative  who  must  be  given  access  by  the  service  provider,  provided  lliat 
the  patient  lias  executed  the  appropriate  consent  form. 

In  the  case  of  minors  under  12  years  of  age.  all  rights  set  forth  in  this  section 
may  be  exercised  by  the  minor's  parent,  guardian  or  legal  representative. 

Section  211  preempts  less  stringent  state  and  local  regulations. 

Section  212  provides  that  the  Act  shall  take  effect  180  days  after  enactment, 
and  apply  to  all  records  held  by  the  service  provider,  regardless  of  whether  the 
records  were  first  maintained  prior  to  the  time  of  enactment  of  the  law. 

Mr.  RiBicoFF.  Mr.  President.  I  am  pleased  to  join  my  colleague  Senator  Javits 
in  this  legislation.  We  in  the  Governmental  Affairs'  Committee  have  heard  a 
great  deal  of  testimony  about  individual  privacy  and  about  the  need  for  greater 
potection  of  the  right  to  privacy.  The  question  of  how  best  to  protect  the  con- 
fidentiality of  medical  records  is  a  complex  one.  None  of  us  wants  his  medical 
record  open  to  the  public.  Each  of  us  wants  the  right  to  some  privacy  regarding 
his  health  and  discussions  with  his  family  physician.  The  doctor-patient  relation- 
ship depends  on  confidentiality.  At  the  same  time,  we  must  be  careful  that  con- 
fidentiality requirements  are  not  written  in  such  a  way  as  to  deny  other  legitimate 
needs.  The  Center  for  Disease  C(nitrol  must  have  access  to  records  in  its  work  in 
•  tracking  and  controlling  epidemics.  The  National  Institutes  of  Health  requires 
■  some  access  for  research  purposes.  Access  may  be  necessary  to  find  and  contact 
individuals  who  have  received  radiation  treatments  which  have  since  been  found 
to  be  unsafe.  The  Occupational  Safety  and  Health  Administration  must  have 
access  to  worker  health  records.  In  all  of  these  examples  there  is  a  defined  goal. 
In  none  of  these  is  the  individual's  health  record  made  public. 

Any  legislation  dealing  with  access  to  and  privacy  of  medical  records  must 
balance  these  needs.  The  legislation  introduced  today  can  serve  as  a  vehicle  for 
congressional  consideration  of  this  question.  We  welcome  comments  on  the 
liarticular  provisions  of  the  bill.  It  may  be  that  changes  are  needed  to  strike 
the  i>roper  balance.  However,  it  is  important  that  we  in  the  Congress  consider 
the  issue. 


Exacted  Sept.  5,  1978  "Confidentialty  Act" 

AN  ACT  To  protect  the  confidentiality  of  records  and  communications  of  recipients  of 
mental  health  or  development.-il  disability  services,  and  to  amend  and  repeal  certain 
acts  and  sections  herein  named  in  connection  therewith 

Br  it  enacted  ly  the  People  of  the  State  of  Illinois,  represented  in  the  General 
As.s(  nihil/: 

AUTICLE    I 

Section  1.  This  Act  shall  be  known  and  may  be  cited  as  the  "Mental  Health  and 
Peveloi)mental  Disaltilities  Confidentiality  Act". 

Section  2.  The  term.s  used  in  this  Act,  unless  the  context  requires  otherwise, 
havp  the  meanings  ascribed  to  them  in  this  Section. 

(1)  "Confidenlial  comminiication"  or  "commiuiication"  means  any  communica- 
tion made  by  a  recipient  or  other  person  to  a  therapist  or  to  or  in  the  presence  of 
other  iier.sons  during  or  in  connection  with  providing  mental  health  or  develop- 
mental disability  services  to  a  recipient.  Communication  includes  information 
which  indicates  that  a  person  is  a  recii)ient. 

(2)  '•(^nardi;in"  means  a  legally  appointed  guardian  or  conservator  of  the 
person. 

('.])  "Mental  liealth  or  develoi)mrntal  dis.abilities  services"  or  "services"  includes 
liut  !•<  tiot  limited  to  examination,  diagnosis,  evaluation,  ireatment,  training, 
pharmaceutJcal-s.  aftercare,  habilitation  or  rehabilitation. 

C4)  ••Person.al  notes"  means: 

(ii  information  disclosed  to  flie  therapist  in  confidence  I>y  other  persons  on 
condition  that  sucli  information  would  never  be  disclosed  to  the  recipient  or 
other  persons  ; 

Mil  information  di.sclosed  to  the  therapist  by  the  recipient  which  would  be 
injurious  to  the  recipient's  relationsliips  to  other  persons,  and 

(iii)  the  therapist's  s[)eculations,  impressions,  hunches,  and  reminders. 

(."■)  "Parent"  means  a  parent  or,  in  the  absence  of  a  parent  or  guardian,  a 
person  in  loco  i»arenlls. 

(fl)  "Re<'ipieiit"  means  a  person  who  i.s  receiving  or  has  received  mental  health 
or  developmental  disabilities  services. 


249 

(7)  "RocortV  means  any  rocord  kept  hy  a  tlierapist  or  1>y  an  agency  in  the 
course  of  providing  mental  liealrh  or  developmental  disabilities  sen'ice  to  a 
recipient  concerning  the  recipient  and  the  service-s  provided.  Record  does  not 
include  the  therapist's  personal  notes,  if  such  notes  are  kept  in  the  therapist's 
sole  possession  for  his  own  personal  use  and  are  not  disclosed  to  any  other  person, 
except  the  therapist's  supervisor,  consulting  therapist  or  attorney.  If  at  any 
time  such  notes  are  disclosed,  they  sliall  be  considered  part  of  the  recipient's 
record  for  purpo>es  of  this  Act.  Record  does  not  include  testing  material  used 
in  the  course  of  providing  services  if  the  disclosure  of  such  material  would  com- 
promise the  objectivity  or  fairness  of  the  te.sting  process. 

(S)  "'Record  custodian"  means  a  person  responsible  for  maintaining  a  recipient's 
record. 

(9)  "Therapist"  means  a  psychiatrist,  physician,  psychologist,  social  worker,  or 
nurse  providing  mental  health  or  developmental  disabilities  services  or  any  other 
person  not  prohiliited  by  law  from  providing  such  services  or  from  holding  himself 
out  as  a  therapist  if  the  recipient  reasonably  believes  that  such  person  is  permitted 
to  do  so.  Therapist  includes  any  succes.sor  of  the  therapist. 

Section  3.  (a)  All  records  and  communications  shall  be  confidential  and  shall 
not  l»e  disclosed  except  as  provided  in  this  Act. 

(b)  A  therapist  is  not  required  to  but  may,  to  the  extent  he  determines  if 
necessary  and  appropriate,  keep  personal  notes  regarding  a  recipient.  Such  per- 
sonal notes  are  the  work  product  and  personal  property  of  the  therapist  and 
shall  not  be  subject  to  discovery  in  any  judicial,  administrative  or  legislative 
proceeding  or  any  proceeding  preliminary  thereto. 

Section  4.  (a)  The  following  persons  shall  be  entitled,  upon  request,  to  inspect, 
and  copy  a  recipient's  record  or  any  part  thereof : 

( 1  )    the  parent  or  guardian  of  a  recipient  who  is  under  12  years  of  age ; 

( 2 )   the  recipient  if  he  is  12  years  of  age  or  older ; 

<3)  another  person  ou  such  recipient's  behalf  if  the  recipient  so  authorizes  in 
writing; 

(4)  the  parent  or  guardian  of  a  recipient  who  is  at  least  12  but  luider  IS  years, 
if  the  recipient  is  informed  and  does  not  oliject  or  if  tlie  therapist  does  not  find 
that  there  are  compelling  reasons  for  denying  such  access.  The  parent  or  guardian 
who  is  denied  access  by  either  the  recipient  or  the  therapist  may  petition  a  court 
for  access  to  the  record  :  or 

('})   the  guardian  of  a  recipient  who  is  18  years  or  older. 

(b)  Assistance  in  interpreting  the  record  may  be  provided  without  charge 
and  shall  be  provided  if  the  per.son  inspecting  the  record  is  under  IS  years  of 
age.  However,  access  may  in  no  way  be  denied  or  limited  if  tlie  person  inspecting 
the  record  refuses  such  assistance.  A  reasonable  fee  may  be  charged  for  duplica- 
tion of  a  record. 

(ci  Any  person  entitled  to  access  to  a  record  under  this  Section  say  submit 
a  written  statement  concerning  any  disputed  or  new  information,  which  state- 
ment shall  be  entered  into  the  record.  Whenever  any  disputed  part  of  a  record 
is  disclosed,  any  submitted  statement  relating  thereto  shall  accompany  the  dis- 
closed iiart.  Additionally,  any  person  entitled  to  access  may  request  modification 
of  any  jjart  of  the  record  which  he  believes  is  incorrect  or  misleading.  If  such 
request  is  refused,  the  person  may  seek  a  court  order  to  compel  modification. 

M)  Whenever  access  or  modification  is  requested,  the  request  and  any  action 
taken  thereon  shall  be  noted  in  the  recipient's  record. 

Section  5.  (a)  Except  as  provided  in  Section  6  through  11  of  this  Act,  records 
and  communications  may  be  disclosed  only  with  the  written  consent  of : 

( 1 )  the  parent  or  guardian  of  a  recipient  who  is  under  12  years ; 

(2)  both  the  parent  or  guardian  of  a  recipient  who  is  at  least  12  but  under 
l.S  years  and  the  recipient.  If  only  the  recipient  refuses  to  consent  there  shall 
be  "no  disclosure  unless  the  therapist  finds  tbat  s\ich  disclosure  is  in  the  best 
interests  of  such  recipients.  If  the  parent  or  guardian  refuses  to  consent,  disclo- 
sure shall  not  be  made  ;  or 

(3)  the  recipient  if  he  is  IS  years  or  older  or  his  guardian  if  he  has  been 
adjudiciated  incompetent. 

(b)  Every  consent  form  shall  be  in  writing  ;ind  sh.-tll  specify  the  following: 

(1 )  the  person  or  agency  to  whom  disclosure  is  to  be  made ; 

(2)  the  purpose  for  which  disclosure  is  to  be  made  ; 

(3)  the  nature  of  the  information  to  be  disclosed  : 

(4)  the  right  to  inspect  and  copy  the  information  to  be  disclosed  ; 

(5)  the  consequences  of  a  refusal  to  consent,  if  any  ;  and 

(6)  the  fixed  period  of  time  for  which  the  consent  is  valid  ;  and 
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( 7 )   the  right  to  revoke  the  consent  at  any  time. 

The  consent  form  shall  be  signed  by  the  person  entitled  to  give  consent  and 
the  signature  shall  be  witnessed  by  a  person  who  can  attest  to  the  identify  of  the 
person  so  entitled.  A  copy  of  the  consent  and  a  notation  as  to  any  action  taken 
thereon  shall  he  entered  in  the  recipient's  record. 

(c)  Only  information  relevant  to  the  purpose  for  which  disclosure  is  sought 
may  be  disclosed.  Blanket  consent  to  the  disclosure  of  unspecified  information 
shall  not  be  valid.  Advance  consent  may  be  valid  only  if  the  nature  of  the 
information  to  be  disclosed  is  specified  in  detail  and  the  duration  of  the  consent 
is  indicated.  Consent  may  be  revoked  in  writing  at  any  time;  any  such  revoca- 
tino  shall  have  no  effect  on  disclosures  made  prior  thereto. 

(d)  No  person  or  agency  to  whom  any  information  is  disclosed  under  this 
Section  may  redisclose  such  information  unless  the  person  who  consented  to  the 
disclosure  specifically  consents  to  such  redisclosure. 

(e)  Except  as  otherwise  provided  in  this  Act.  records  and  communications 
shall  remain  confidential  after  the  death  of  a  recipient  and  shall  not  be  disclosetl 
unless  the  recipient's  representative,  as  defined  in  the  Probate  Act  of  197.5. 
approved  August  7,  1975,  as  now  or  hereafter  amended,  and  the  therapist 
consent  to  .such  disclosure  or  unless  disclosure  is  authorized  by  court  order  after 
in  camera  examination  and  upon  good  cau.«ie  shown. 

(f)  Paragraphs  (a)  through  (e)  of  this  Section  shall  not  apply  to  and  shall 
not  be  construed  to  limit  insurance  companies  writing  Life,  Accident  or  Health 
insurance  as  defined  in  Section  4  of  the  Illinois  Insurance  Code,  as  now  or 
hereafter  amended,  and  Non-Profit  Health  Care  Service  Plan  Corporations, 
writing  Health  Care  Service  contracts,  under  The  Non-profit  Health  Care  Service 
Plan  Act.  as  now  or  hereafter  amended,  in  obtnining  general  consents  for  the 
release  to  them  or  their  designated  representatives  of  any  and  all  confidential 
communications  and  records  kept  by  agencies,  hospitals,  therapists  or  record 
custodians,  and  utilizing  such  information  in  connection  with  the  underwriting 
of  applications  for  coverage  for  such  policies  or  contracts,  or  in  connection  with 
evaluating  claims  or  liaibilty  under  such  policies  or  contracts,  or  coordinating 
benefits  pursuant  to  policy  or  contract  provisions. 

Section  6.  Such  information  from  a  recipient's  record  as  is  necessary  to  enable 
him  to  apply  for  or  receive  benefits  may  be  disclosed  with  consent  obtained 
jmrsuant  to  Section  r,  of  this  Act.  Diselosiire  may  be  made  without  consent  when 
despite  every  reasonable  effort  it  is  not  possible  to  obtain  consent  because  the 
person  entitled  to  give  consent  is  not  capable  of  consenting  or  is  not  available  to 
do  .so.  The  recipient  shall  be  informed  of  any  disclosure  made  without  consent." 
The  information  disclosed  without  consent  under  this  Section  may  include  only 
the  identity  of  the  recipient  and  therapist  and  a  description  of  the  nature,  pur- 
pose, quantity,  and  date  of  the  services  provided.  Any  request  for  additional  in- 
formation shall  state  with  particularity  what  further  information  is  neede<l 
and  the  reasons  therefor.  Refusal  to  consent  to  the  disclosure  of  more  in- 
formation than  is  necessary  to  apply  for  or  receive  direct  benefits  shall  not 
be  grounds  for  in  any  way  denying,  limitins.  or  cancelling  such  Itenefits  or 
refusing  to  accept  an  application  or  renew  such  benefits.  Such  information  shall 
not  be  redisclosed  except  with  the  consent  of  the  person  entitled  to  give  consent. 

Section  7.  When  a  therapist  or  agency  which  provides  services  is  being  reviewed 
for  purposes  of  funding,  accreditation,  audit,  licensure,  statistical  compilation, 
research,  evaluation,  or  other  similar  purjjose.  a  recipient's  record  may  be  used 
by  the  person  conducting  the  review  to  the  extent  that  this  is  necessary  to  ac- 
complish the  purpose  of  the  review,  provided  that  personallv  identifiable  data 
is  removed  from  the  record  prior  to  the  use.  Personallv  identifiable  data  may  be 
disclosed  only  with  the  consent  obtained  pursuant  to  Section  5  of  this  Act. 
Funding,  accreditation,  licensure,  and  the  like  may  not  be  withheld  or  with- 
drawn for  failure  to  disclose  personally  identifiable  data  if  consent  is  not 
obtained. 

Section  8.  In  the  course  of  an  investigation,  a  regional  human  rights  authority 
of  the  Guardianship  and  Ment,?l  Health  Advocary  Commission  created  by  the 
Guardianship  and  Mental  Health  Advocacy  Act  enacted  by  the  80th  General 
Assembly  may  inspect  and  copy  any  recipient's  records  in  the  pos'^ession  of  a 
therapist  or  agency  which  provides  services.  However,  a  regional  authority  may 
not  inspect  or  copy  records  containing  personally  identifiable  data  which  cannot 
be  removed  without  imposing  an  unreasonable  burden  on  the  therapist  or  agency 
which  provides  services,  except  as  provided  herein.  The  regional  authority  shall 
give  written  notice  to  the  person  entitled  to  give  consent  for  the  identifiable  re- 
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cipient  of  services  under  Section  4  that  it  is  conductiug  an  investigation  and  indi- 
cating the  nature  and  purpose  of  the  investigation  and  the  need  to  inspect  and 
copy  the  recipient's  record.  If  the  person  notihed  objects  in  writing  to  such  inspec- 
tion and  copying,  the  regional  authority  may  not  inspect  or  copy  the  record.  The 
therapist  or  agency  which  provides  services  may  not  object  on  behalf  of  a 
recipient. 

Section  9.  (a)  In  the  course  of  providing  services,  a  therapist  may  disclose 
a  recoM  or  communications  without  consent  to  : 

(1)  the  therapist's  supervisor,  a  consulting  therapist;  members  of  a  staff  team 
participating  in  the  provision  of  services,  a  record  custodian,  or  a  person  acting 
under  the  supervision  and  control  of  the  therapist ; 

(,2)  persons  conductiug  a  peer  review  of  the  services  being  provided ;  and 

(3)  an  attorney  or  advocate  consulted  by  a  therapist  or  agency  which  pro- 
vides services  concerning  the  therapist's  or  agency's  legal  rights  or  duties  in  re- 
lation to  the  recipient  and  the  services  being  provided. 

Information  may  be  disclosed  imder  this  Section  only  to  the  extent  that  knowl- 
edge of  the  record  or  communications  is  essential  to  the  purpose  for  which  dis- 
closure is  made  and  only  after  the  recipient  is  informed  that  such  disclosure  may 
be  made.  A  person  to  whom  disclosure  is  made  under  this  Section  shall  not  re- 
disclose  any  information  except  as  provided  in  this  Act. 

Section  10.  (a)  Except  as  provided  herein,  in  any  civil,  criminal,  administra- 
tive, or  legislative  proceeding,  or  in  any  proceeding  preliminary  thereto,  a  re- 
cipient, and  a  therapist  on  behalf  and  in  the  interest  of  a  recipient,  has  the 
privilege  to  refuse  to  disclose  and  to  prevent  the  disclosure  of  the  recipient's 
record  or  communications. 

(1)  Records  and  communications  may  be  disclosed  in  a  civil  or  administrative 
pruceediug  in  which  the  recipient  introduces  his  mental  condition  or  any  aspect 
of  his  services  received  for  such  condition  as  an  element  of  his  claim  or  defense, 
if  and  only  to  the  extent  the  court  in  which  the  proceedings  have  been  brought. 
or.  in  the  case  of  an  administrative  proceeding,  the  court  to  which  an  appeal  or 
other  action  for  review  of  an  administrative  determination  may  be  taken,  finds, 
after  in  camera  examination  of  testimony  or  other  evidence,  that  it  is  relevant, 
probative,  not  unduly  prejudicial  or  intiammatory,  and  otherwise  clearly  admis- 
sible ;  that  other  satisfactory  evidence  is  demonstrably  unsatisfactory  as  evi- 
dence of  the  facts  sought  to  be  established  by  such  evidence ;  and  that  disclosure 
is  more  important  to  the  interests  of  substantial  justice  than  protection  from 
injury  to  the  therapist-recipient  relationship  or  to  the  recipient  or  other  whom 
disclosure  is  likely  to  harm.  No  record  or  communication  between  a  therapist 
and  a  recipient  shall  be  deemed  relevant  for  purposes  of  this  subsection,  except 
the  fact  of  treatment,  the  cost  of  services  and  the  ultimate  diagnosis  unless  the 
party  seeking  disclosure  of  the  communicatioia  clearly  establishes  in  the  trial 
court  a  compelling  need  for  its  production.  However,  for  purposes  of  this  Act,  in 
any  action  brought  or  defended  under  the  "Illinois  Marriage  and  Dissolution  of 
Marriage  Act",  approved  September  22.  1977.  as  now  or  hereafter  amended,  or 
in  any  action  in  which  pain  and  suffering  is  an  element  of  the  claim,  mental  con- 
dition shall  not  be  deemed  to  be  introduced  merely  by  making  such  claim  and 
shall  be  deemed  to  he  introduced  only  if  the  recipient  or  a  witness  on  his  behalf 
first  testifies  concerning  the  record  or  communication. 

(2)  Records  or  communications  may  be  disclosed  in  a  civil  proceeding  after 
the  recipients'  death  when  the  recii)ient's  physical  or  mental  condition  has  been 
introduced  as  an  element  of  a  claim  or  defense  by  any  party  claiming  or  defend- 
ing through  or  as  a  beneficiary  of  the  recipient,  provided  the  court  finds,  after 
in  camera  examination  of  the  evidence,  that  it  is  relevant,  probative,  and  other- 
wise clearly  admissible ;  that  other  satisfactory  evidence  is  not  available  regard- 
ing the  facts  sought  to  be  established  by  such  evidence ;  and  that  disclosure  is 
more  important  to  the  interests  of  substantial  justice  than  protection  from  any 
injury  which  disclosure  is  likely  to  cause. 

^''>)  In  the  event  of  a  claim  made  or  an  action  filed  by  a  recipient,  or,  following 
the  recipient's  death,  by  any  party  claiming  as  a  beneficiary  of  the  recipient  for 
injury  caused  in  the  course  of  providing  services  to  such  recipient,  the  therapist 
and  other  persons  whose  actions  are  alleged  to  have  been  the  cause  of  injury 
may  disclose  pertinent  records  and  communications  to  an  attorney  or  attorneys 
engaged  to  render  advice  about  and  to  provide  representation  in  connection  with 
such  matter  and  to  persons  working  under  the  supervision  of  such  attorney  or 
attorneys,  and  may  testify  as  to  such  records  or  communication  in  any  adminis- 
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trative,  judicial  or  discovery  proceeding  for  the  purpose  of  preparing  and  pre- 
senting a  defense  against  sucli  claim  or  action. 

(4)  Records  and  communications  made  to  or  by  a  therapist  in  the  course  of 
examination  ordered  by  a  court  for  good  cause  shown  may,  if  otherwise  relevant 
and  admissible,  be  disclosed  in  a  judiciary  or  administrative  proceeding  in  which 
the  recipient  is  a  party  or  in  appropriate  pretrial  proceedings,  provided  sucli 
court  has  found  that  the  recipient  has  been  as  adequately  and  as  effectively  as 
possible  informed  before  submitting  to  such  examination  that  such  records  and 
communications  would  not  be  considered  confidential  or  privileged.  Such  records 
and  communications  shall  be  admissible  only  as  to  issues  involving  the  recipient's 
physical  or  mental  condition  and  only  to  the  extent  that  these  are  germane  to 
such  proceedings. 

(5)  Records  and  communications  may  be  disclosed  in  a  proceeding  under  the 
Probate  Act  of  1975,  approved  August  7,  1975,  as  now  or  hereafter  amended,  to 
determine  a  recipient's  competency  or  need  for  giiardianship,  provided  that  the 
disclosure  is  made  only  with  respect  to  that  issue. 

(6)  Records  and  communications  may  be  disclosed  when  such  are  made  during 
treatment  which  the  recipient  is  ordered  to  undergo  to  render  him  fit  to  stand 
trial  on  a  criminal  charge,  provided  that  the  disclosure  is  made  only  with  respect 
to  the  issue  of  fitness  to  stand  trial. 

(7)  Records  and  commiuiications  of  the  recipient  may  be  disclosed  in  any  civil 
or  administrative  proceeding  involving  the  validity  of  or  benefits  under  a  life, 
accident,  health  or  disability  insurance  policy  or  certificate,  or  Health  Care 
Service  Plan  Contract,  insuring  the  recipient,  but  only  if  and  to  the  extent  that 
the  recipient's  mental  condition,  or  treatment  or  services  in  connection  therewitli, 
is  a  material  element  of  any  claim  or  defense  of  any  party,  provided  that  infor- 
mation sought  or  disclosed  shall  not  be  redisclosed  except  in  connection  with  the 
proceeding  in  which  disclosure  is  made. 

(8)  Records  or  communications  may  be  disclosed  when  such  are  relevant  to  a 
matter  in  issue  in  any  action  brought  tmder  this  Act  and  proceedings  prelimi- 
nary thereto,  provided  that  any  information  so  disclosed  shall  not  be  utilized  for 
any  other  purpose  nor  be  redisclosed  except  in  connection  with  such  action  or 
preliminary  proceedings. 

(b)  Before  a  disclosure  is  made  under  this  Section,  any  party  to  the  proceed- 
ing or  any  other  interested  person  may  requert  an  in  camera  review  of  the  rt*- 
ord  or  communications  to  be  disclosed.  The  court  or  agency  conducting  the  pro- 
ceeding may  hold  an  in  camera  review  on  its  own  motion.  When,  contrary  to  the 
express  wish  of  the  recipient,  the  therapist  asserts  a  privilege  on  behalf  and  in 
the  interest  of  a  recipient,  the  court  may  require  that  the  therapist  in  an  in 
camera  hearing,  establish  that  disclosure  is  not  in  the  best  interest  of  the 
recipient.  The  court  or  agency  may  present  disclosure  or  limit  disclosure  to  the 
extent  that  other  admissible  evidence  is  sufficient  to  estal)lish  the  facts  in  issue. 
The  court  or  agency  may  enter  such  orders  as  may  be  necessary  in  order  to  pro- 
tect the  confidentiality,  privacy,  and  safety  of  the  recipient  or  of  otlier  persons. 
Any  order  to  disclose  or  to  not  disclose  shall  be  considered  a  final  order  for  pur- 
poses of  appeal  and  shall  be  subject  to  interlocutory  appeal. 

Section  11.  Records  and  communications  may  be  disclosed,  (i)  in  accordance 
with  the  provisions  of  the  Abused  and  Neglected  Child  Reporting  Act,  approved 
June  26,  1975.  as  now  or  hereafter  amended:  (ii)  when,  and  to  the  extent,  a 
therapist,  in  his  sole  dif^cretion.  determines  that  such  disclosure  is  necessary  to 
Initiate  or  continue  civil  commitment  procee<lings  under  the  laws  of  this  State 
or  to  otherwise  protect  the  recipient  or  other  person  against  a  clear,  imminent  risk 
of  serious  physical  or  mental  injury  or  disease  or  death  being  inflicted  upon  the 
recipient,  or  by  the  recipient  on  himself  or  another:  (iii)  when  and  to  the  ex- 
tent such  is.  in  the  sole  discretion  of  thei  therapist,  neces.sary  to  the  provision  of 
emergency  medical  care  to  a  recipient  who  is  unable  to  .assert  or  waive  his  rights 
hereunder  and  there  is  no  relative  or  other  third  party  available  to  give  consent ; 
and  (iv)  in  commitment  proceedings  luider  the  "Mental  Health  and  Develop- 
mental Disabilities  Code,  enacted  by  the  80th  General  Assembly,  and  proceedings 
and  investigations  preliminary  thereto,  to  the  State's  Attorney  for  the  county 
or  residence  of  a  i)erson  for  whom  involuntary  or  judicial  admission  is  sought, 
or  in  which  such  per5:on  is  found,  or  in  which  the  facility  is  located,  provided 
that  the  information  so  disclo.sed  shall  not  be  utilized  for  any  other  purpose  nor 
be  redisclosed  except  in  connection  with  such  proceedings  or  investigations. 
Any  person,  institution,  or  agency,  under  this  Act.  particiiiating  in  good  faith 
in  the  making  of  a  report  under  the  Abused  and  Neglected  Child  Reporting  Act, 
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approved  June  26,  1975,  as  now  or  hereafter  ameuded,  or  in  tlio  disolosurc  of 
records  and  communications  otherwise  in  accordance  with  tliis  provision,  shall 
luive  immunity  from  any  liability,  civil,  criminal  or  otherwise,  tliat  might  result 
by  reason  of  such  acti(ju.  For  the  purpose  of  any  proceedinjr,  civil  or  criminal, 
arising  out  of  a  report  or  disclosure  in  accordance  with  this  provision,  tlie  good 
faith  of  any  person,  institution,  or  agency  so  reporting  or  disclosing  shall  be 
presumed. 

Seci'iox  12.  (a)  If  the  United  States  Secret  Service  reqtiests  information 
from  the  Department  of  Mental  Health  and  Developmental  ]>isabilities  relating 
to  a  specific  recipient  and  the  Director  of  the  Department  determines  that  dis- 
closure of  such  information  may  be  necessary  to  protect  the  life  of  a  person- 
under  the  protection  of  the  Secret  Service,  only  the  following  information  may 
be  disclosed :  the  recipient's  name,  address,  and  age  and  the  date  of  any  admission 
to  or  discharge  from  a  Department  facility. 

(b)  The  Department  of  Mental  Health  and  r)evelopmental  Disabilities  and 
all  private  hospitals  are  required,  as  hereafter  described  in  this  subsection,  to 
furnish  the  Deiiartmeut  of  Law  Enforcement  only  such  information  as  may  be 
required  for  the  sole  purpose  of  determining  whether  an  individual  who  may 
be  or  may  have  been  a  patient  is  disqualified  because  of  that  status  from  receiv- 
ing or  retaining  a  Firearm  Owner's  Identitication  Card  under  subsection  (e)  of 
Section  8  of  'An  Act  relating  to  the  acquisition,  possession  and  transfer  of  fire- 
arms and  firearm  ammunition",  approved  August  3,  1967,  as  amended.  Any  such 
information  disclosed  under  thi.s  subsection  shall  remain  privileged  and  C(m- 
fidential,  and  shall  not  be  redisclosed  nor  utilizetl  for  any  otlier  purpose.  The 
method  of  requiring  the  providing  of  such  information  shall  guarantee  that  no 
information  is  released  beyond  what  is  necessary  for  this  purpose.  One  accept- 
able method  is  that  of  periodically  providing  lists  to  the  Department  of  ^tlental 
Health  and  Developmental  Disabilities  or  any  private  hospital  of  Firearm 
Owner's  Identification  Card  applicants  on  which  tlie  Department  or  hospital 
shall  indicate  the  identities  of  those  individuals  who  are  to  its  knowletlge  dis- 
qualified from  having  a  Firearm  Owners  Identification  Card  for  reasons  de- 
scribed herein.  The  Department  may  provide  for  a  centralized  source  of  informa- 
tion for  the  State  on  tliis  subject  under  its  jurisdiction. 

For  purposes  of  this  subsection  (b)  only,  the  following  terms  shall  have  the 
meaning  prescribed  : 

(1)  "Hospital"  means  only  that  type  of  institution  which  is  providing  full-time 
residential  facilities  and  treatment  for  in-patients  and  excludes  institutions,  such 
as  community  clinics,  which  only  provide  treatment  to  out-patients. 

(2)  "Patient"  shall  mean  only  a  person  who  is  an  in-patient  or  resident  of  any 
hospital,  not  an  out-patient  or  client  seen  solely  for  periodic  consultation. 

Section  13.  Whenever  disclosures  of  a  record  or  communication  is  made  with- 
out consent  pursuant  to  this  Act  or  whenever  a  record  is  used  pursuant  to  Sections 
7  and  8  of  this  Act,  a  notation  of  the  information  disclosed  and  the  purpose  of 
such  disclosure  or  use  shall  be  noted  in  the  recipient's  record  together  with  the 
date  and  the  name  of  the  person  to  whom  disclosure  was  made  or  by  whom  the 
record  was  used. 

Section.  14.  Any  agreement  purporting  to  waive  any  of  the  provisions  of  this 
Act  is  void. 

Section  15.  Any  person  aggrieved  by  a  violation  of  this  Act  may  sue  for  dam- 
ages, an  injunction,  or  other  appropriate  relief.  Reasonable  attorney's  fees  and 
costs  may  be  awarded  to  the  successful  plaintiff  in  any  action  under  this  Act. 

Section.  16.  Any  person  who  knowingly  and  wilfully  violates  any  provision  of 
this  Act  is  guilty  of  a  Class  A  misdemeanor. 

Section  17.  The  Director  of  the  Department  of  INIental  Health  and  Develop- 
mental Disabilities  shall  adopt  rules  ond  regulations  to  implement  this  Act. 

article  II 

Section  1.  Section  5.1  of  "An  Act  in  regard  to  evidence  and  dejiositions", 
approved  March  29,  1872,  as  amended,  is  amended  to  read  as  follows: 

(Ch.  51,  par.  5.1) 

Sec.  5.1.  No  physician  or  surgeon  shall  be  permitted  to  disclose  any  information 
he  may  have  acquired  in  attending  any  patient  in  a  professional  cliaracter,  neces- 
sary to  enable  his  professionally  to  serve  such  patient,  except  only  (1  )  in  trials 
for  homicide  when  the  disclosure  relates  dii'ectly  to  tlie  fact  or  imniediate  circum- 
stances of  tlie  homicide,  (2)  in  actions,  civil  or  criminal,  against  the  physician 
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for  malpractipe,  (3)  with  the  expressed  consent  of  the  patient,  or  in  case  of  his 
death  or  disability,  of  his  personal  representative  or  other  person  authorized  to 
sue  for  personal  injury  or  of  the  beneficiary  of  an  insurance  policy  on  his  life, 
health,  or  physical  condition,  (4)  in  all  civil  suits  brought  by  or  against  the 
patient,  his  personal  representative,  a  beneficiary  under  a  policy  of  insurance,  or 
the  executor  or  administrator  of  his  estate  wherein  the  patient's  physical  or 
mental  condition  is  an  issue.  (5)  upon  an  issue  as  to  the  validity  of  a  document 
as  a  will  of  the  patient,  (6)  in  any  criminal  action  where  the  charge  is  either 
murder  by  abortion,  attempted  abortion  or  abortion  or  (7)  in  actions,  civil  or 
criminal,  arising  from  the  filing  of  a  report  in  compliance  with  the  "Abused  and 
Neglected  Child  Reporting  Act",  approved  .Tune  26,  1975. 

In  the  event  of  a  conflict  between  the  application  of  Csubsections  (1).  (2),  (4), 
{'})  or  (6)  oil  this  Section  and  ESection  5.23  the  Mental  Health  and  Develop- 
mental, Disahflitics  Confidentiality  Act,  enacted  hy  the  80th  General  Assembly, 
to  a  specific  situation,  the  provisions  of  [Section  5.2]  the  Mental  Health  and  De- 
velopmental Disabilities  Confidentiality  Act  shall  control. 

Section  2.  Section  20  of  the  "Social  Workers  Registration  Act",  approved  Sep- 
tember 8,  1967,  as  amended,  is  amended  to  read  as  follows : 

(Ch.  23.  par.  5320) 

Sec.  20.  No  social  worker  may  disclose  any  information  he  may  have  acquired 
from  persons  consulting  him  in  his  professional  capacity  which  was  necessary 
to  enable  him  to  render  services  in  his  professional  capacity  to  those  persons 
except:  (1)  in  trials  for  homicide  when  the  disclosure  relates  directly  to  the 
fact  or  immediate  circumstances  of  homicide  in  actions,  civil  or  criminial.  against 
the  social  worker  for  malpractice,  or  (3)  with  the  written  consent  of  the  client, 
■or  in  the  case  of  his  death  or  disability,  of  his  personal  representative  or  other 
person  authorized  to  sue  or  of  the  beneficiary  of  an  insurance  policy  on  his  life, 
iienlth.  or  physical  condition.  In  the  event  of  a  conflict  between  the  application 
of  this  section  and  the  Mental  Health  and  Developmental  Disabilities  Confiden- 
tiality Act,  enacted  by  the  80th  General  Assembly,  to  a  speciflc  situation,  the 
provisions  of  the  Mental  Health  and  Developmental  Disabilities  Confidentiality 
Act  shall  control. 

Section  3.  Section  6  of  the  "Psychologist  Registration  Act",  approved  August 
15. 1963.  as  amended,  is  amended  to  read  as  follows  : 

fCh.  91V2.par.  406) 

Sec.  6.  No  psychologist  shall  disclose  any  information  he  may  have  acquired 
from  persons  consulting  him  in  his  professional  capacity,  necessary  to  enable 
him  to  render  services  in  his  professional  capacity,  to  such  persons  except  only: 
(1)  in  trials  for  homicide  when  the  disclosure  relates  directly  to  the  fact  or  im- 
mediate circumstances  of  the  homicide,  (2)  in  all  proceedings  the  purpose  of 
wliieh  is  to  determine  mental  competency,  or  in  which  a  defen.se  of  mental  in- 
capacity is  raised,  (3)  in  actions,  civil  or  criminal,  against  the  psychologist  for 
malpractice.  (4)  with  the  expressed  consent  of  the  client,  or  in  the  case  of  hLs 
death  or  disability,  of  his  personal  representative  or  other  person  authorized  to 
sue  or  of  the  beneficiary  of  an  insurance  policy  on  his  life,  health  or  physical 
condition,  or  (5)  upon  an  is.sue  as  to  the  validity  of  a  document  as  a  will  of  a 
client.  In  the  event  of  a  conflict  between  the  application  of  this  Section  and  t  he 
Mental  Health  and  Developmental  Disabilities  Confidentiality  Act.  enacted  by 
the  80th  General  Assembly,  to  a  specific  situation,  the  provisions  of  the  Mental 
Health  and  Developmental  Disabilities  Confidentialitv  Act  shall  control. 

(Ch.  51.  rep.  par.  5.2) 

Section  5.  Section  5.2  of  "An  Act  in  regard  to  evidence  and  depositions"  ap- 
proved March  29, 1872,  as  amended,  is  repealed. 

ARTICLE   III 

Section  1.  This  Act  takes  effect  one  year  after  becoming  a  law. 


PSTCHIATRY   AND    CONFIDENTIALITY 

(By  Jerome  S.  Beigler,  M.D.) 

Dr.  Beigler  is  chairperi?on.  Committee  on  Confidentiality,  American  Psychiatric 
Association ;  chairman.  Joint  Ad  Hoc  Committee  on  Confidentiality.  American 
psychoanalytic  Association;   member,  executive  committee,  National  Commis- 
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sion  ou  the  Coufidentiality  of  Health  Records,  Inc.;  chairman,  Committee  on 
Legal  Issues,  and  Subcommittee  on  Confidentiality,  Illin<jis  Psychiatric  So- 
ciety ;  president,  Illinois  Psychiatric  Society  ;  past-president,  Chicago  Psychoana- 
lytic Society  ;  and  clinical  professor  of  psychiatry,  University  of  Chicago. 

INTRODUCTION 

As  asepsis  is  to  surgery,  so  is  confidentiality  to  psychiatry.  Because  the  efi'ec- 
tiveness  of  psycliiatry,  especially  p.sychotherapy  and  psychoanalysis,  is  contin- 
gent on  the  capacity  of  the  patient  to  work  with  his  (her)  most  private  thoughts 
and  feelings,  any  parameter  which  impairs  the  confidentiality  of  the  treatment 
situation  thereby  lessens  its  effectiveness.  Also,  in  contrast  to  the  situation  in 
'Other  branches  of  medicine,  in  which  only  a  part  of  the  patient  is  involved,  in 
psychiatry,  the  relationship  is  established  with  the  whole  person.  Hence,  there 
is  an  interface  with  the  patient's  entire  outside  world  activities,  and  the  psy- 
chiatrist becomes  the  repository  of  information  that  can  be  of  value  to  third 
parties.  As  a  result,  we  are  confronted  with  two  autihetical  interests  of  society, 
each  of  which  is  valid.  On  the  one  hand,  it  is  in  the  interest  of  society  to  provide 
a  circumstance  in  which  distressed  or  disabled  citisiens  can  utilize  optimally 
the  beneficent  effects  of  a  medical  treatment  and  thereby  be  restored  to  a  func- 
tioning and  contributing  status.  On  the  other  hand,  society  also  has  a  realistic 
interest  in  having  access  to  the  information  disclosed  in  so  open  a  treatment 
situation.  A  complicating  additional  factor  is  that  in  the  more  unsophisticated 
segments  of  our  society,  psychiatric  and  psychoanalytic  treatment  still  carries  a 
stigma.  In  the  remainder  of  this  paper,  I  will  discuss  specific  areas  in  which  these 
problems  operate  and  will  tender  specific  reasonable  compromises  from  which 
the  next  step  of  evolving  progressively  more  effective  solutions  can  be  made. 

HEALTH    INSURANCE 

The  most  common  area  in  which  these  problems  are  confronted  has  to  do  with 
health-insurance  coverage  for  psychiatric-  treatment.  Because  of  the  stigma 
attached  to  such  treatment,  many  patients  who  have  paid  for  health  insurance 
by  direct  premiums  or  indirectly  by  their  work,  realistically  dare  not  avail  them- 
selves of  such  benefits  lest  their  immediate  employment  and/or  future  careers  be 
impaired.  Civil  service  employees,  military  personnel,  corporate  executives,  poli- 
ticians and  teachers  are  known  not  to  use  their  insurance  lest  they  be  on  record 
as  having  been  in  psychiatric  treatment  (1.  2).  Although  there  are  islands  of 
exceptions,  in  which  private  corporations,  government  agencies  and  boards  of 
education  actually  encourage  such  treatment,  because  of  a  sophisticated  aware- 
ness of  the  benefits  to  the  individual  and  society,  most  such  organizations  view 
the  development  of  a  psychiatric  problem  as  an  unfortunate  complication  in 
the  assessment  of  employment  and/or  promotion.  As  a  result,  we  have  witnessed 
the  impairment  of  political  careers  (as  in  the  case  of  Senator  Eagleton)  and 
the  arrest  or  delay  of  the  careers  of  young  corporate  executives  and  military 
officers.  Perhaps  the  most  paradoxical  situation  obtains  with  some  groups  of 
teachers.  Some  boards  of  education  do  not  hire,  promote  or  give  tenure  to  teach- 
ers who  have  been  in  psychiatric  or  psychoanalytic  treatment.  As  a  resnlt. 
those  teachers  who  have  the  insight  or  courage  to  seek  help  in  the  interest  of 
their  own  development  have  their  careers  endangered ;  whereas  the  less  con- 
scientious or  insightful  teacher,  who  does  not  seek  out  treatment,  retains  job 
security,  and  is  left  to  take  out  his  (her)  problems  on  he  pupils. 

^)ne  simple  way  of  correcting  this  proltlem  is  to  by-pass  the  employer's  per- 
sonnel office  by  sending  insurance  claims  directly  to  the  carrier's  office  of  the 
medical  director,  where  personnel  are  more  likely  to  be  trained  in  the  mainte- 
nance of  confidentiality.  Such  a  procedure  also  helps  prevent  the  gossipy  or  even 
well-intentioned,  but  nevertheless  traumatic  leaks  of  medical  information.  IBM 
has  successfuly  pioneered  the  protection  of  medical  privacy  by  having  the  eu)- 
ployees  route  all  claims  directly  to  the  carrier.  The  employer  receives  only  pe- 
riodic statistical  analysis  of  the  insurance  experience,  with  individual  patients 
remaining  anonymous. 

Another  health-insurance  problem  for  psychiatric  and  psychoanalytic  patients 
has  to  do  with  the  difficulties  of  cost  acconntability.  Xon-psychiatric  medical 
utilization  problems  can  be  asse.ssed  relatively  easily  with  the  aid  of  tangibk^ 
evidence  !«!uch  as  X-rays,  laboratory  tests  and  physical  findings;  intimate  psy- 
chological information   is  not   required,   and   privacy   can   be  maintained.   But 
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relevant  evidence  for  psychiatric  patients  is  more  subtle  and  insurance  com- 
panies request  disclosures  of  a  confidential  nature,  to  a  degree  not  required  in 
non-jjsychiatric  cases.  Requests  for  access  to  complete  hospital  charts  to  a  degree 
unnecessary  for  the  reasonable  processing  of  claims  seem  to  be  intended  as 
harassment  in  the  interest  of  delaying  or  denying  payment. 

The  recent  history  of  the  Federal  F:mployees  Health  Benefit  Plan  adminis- 
tered by  the  Washington,  D.C.  Blue  Cross-Blue  Shield  illustrates  the  problems 
involved.  In  1974,  Aetna  Insurance  Company,  which  carries  health  insurance 
for  some  federal  employees  announced  the  discontinuance  of  psychiatric  benefits 
in  its  program.  Many  employees  transferred  to  the  Blues,  which  still  offered  such 
insurance  coverage.  The  Blues  announced  a  requirement  for  careful  cost  account- 
ability of  psychiatric  benefits  utilization  and  designed  a  set  of  criteria  for  as- 
sessing utilization  that  had  no  clinical  relevance.  With  the  protests  and  coopera- 
tion of  the  Washington  Psychiatric  Society  and  the  APA,  a  claims  form  that 
seemed  to  satisfy  the  carrier's  requirements  was  designed.  NIMH  decided  to 
"piggy-back"  a  statistical  research  project  using  unidentifiable  claims-form  data 
in  the  hope  of  developing  criteria  to  monitor  valid  utilization.  Some  psychia- 
trists, psychoanalysts  and  patients  protested  the  gross  invasions  of  privacy  in- 
herent in  this  Mental  and  Nervous  Disease  Utilization  Cost  Study  (MANT)UCS) 
form.  As  a  result,  the  Blues  included  a  statement  on  the  claims  form  that  con- 
fidentiality would  be  assured  "within  the  limits  of  the  law."  When  it  was  pointed 
out  that  this  in  practice  provided  no  protection,  since  any  subpoena  or  search 
warrant  would  be  acceded  to.  the  Blues  then  adopted  a  policy  of  notifying  the 
patients  of  such  subpoenas,  enabling  legal  resistance  if  indicated.  The  MANDUCS 
form  was  put  into  use  July  1,  1976,  amid  considerable  publicity  assuring  cost- 
controls  and  confidentiality,  with  accompanying  warnings  from  the  psychiatric 
and  psychoanalytic  professions  to  the  contrary.  Within  weeks,  there  was  a  pro- 
test by  consumers  and  professionals  to  the  effect  that  .such  obvious  risks  of  breach 
of  privacy  precluded  the  use  of  paid-for  health  insurance  covering  psychiatric 
(psychoanalytic)  treatment  for  those  in  sensitive  federal  positions  and  thereby 
constituted  a  breach  of  contract. 

The  Mental  Health  Law  Project  interviewed  about  2.")  patients  and  psy- 
chiatrists and  culled  out  five  cases  to  form  the  basis  of  a  class-action  suit  against 
the  Blues.  One  case,  for  example,  was  that  of  a  woman  who  had  survived  an 
auto  accident  fatal  to  two  of  her  close  relatives.  She  was  acutely  depressed, 
unable  to  work,  could  not  afford  private  psychotherapy,  and  yet  dared  not  use 
her  insurance  benefits  lest  her  career  be  realistically  impaired.  (In  a  separate 
case  of  my  own.  a  young  man  who  was  able  to  afford  private  treatment  for  a 
disabling  neurosis,  did  not  use  his  federal  insurance  benefits  because  he  was  an 
aide  to  a  Y.I. P.  who  would  attract  unsolicited  gossip  as  a  gambit  for  political 
maneuvering,  and  also  because  he  himself  had  such  outstanding  talent  that  in  a 
few  years  he  could  realistically  become  a  national  figure  and  could  not  hazard  an 
Eagleton-type  experience).  A  Washington  Psychiatric  Society  membership  sur- 
vey linked  the  use  of  the  MANDT'CS  form  to  an  estimated  50  patients  who  dis- 
continued treatment  and  an  additional  50  who  refused  to  enter  treatment. 

The  American  Psychiatric  Association  set  up  a  Task  Force  to  negotiate  claims 
processing  with  the  Blues,  and  it  was  tentatively  agreed  that  much  of  the  in- 
formation required  by  the  MANDUCS  form  was  unnecessary  for  claims  process- 
ing. By  December,  1976,  NIMH  announced  closure  of  its  research  requirements. 
Tlie  Mental  Health  Uaw  Project  began  its  pre-trial  discovery  process  and  prelimi- 
nary negotiation  with  the  Washington  Blues.  Also,  the  Blues  in  a  breach  of  its 
owii  practice,  inadvertently  released  the  names  of  three  psychiatric  patients  to 
a  U.S.  Congressman,  illustrating  the  vulnerability  of  their  system  to  protect 
privacy.  Their  own  doubts  about  the  security  system  was  illustrated  by  the  fact 
"V.I. P.  files"  were  treated  with  greater  "security"  than  "regular  files."  In  the 
course  of  further  investigation,  it  became  reasonable  to  assume,  ou  the  basis  of 
anecdotal  information,  that  in  view  of  computer-vulnerability,  government 
agencies  and  i)rivate  investigators  had  access  to  sensitive  files  (.3). 

As  a  resiilt  of  all  these  factors,  the  AVashington  Blues  announced  the  with- 
drawal of  the  three  most  objectionable  sets  of  questions  on  the  MANT)ITCS  form 
effective  .Inly  1.  1977  (o).  The  Mental  Ilealtli  Law  Project  requested  the  era- 
sure of  the  Blues'  computer  files  cdiitaining  all  (he  sensitive  information  accumu- 
lated during  the  past  year.  The  Blues  alleged  that  the  Federal  Civil  Service  Com- 
mission required  that  the  files  lie  ker^t  for  three  y(>ars.  The  Civil  Service  Com- 
mission denied  tho  attribution,  and  the  MIILP  will  continue  its  negotiations. 
As  the  situation  stands  now.  the  Washington  Blues  intend  to  u.se  a  standard 


257. 

niedioal  claims  form  for  all  i)sycliiatrie  benefits  for  the  first  six  months  of  treat- 
ment. This  will  control  cost-accountability  for  00  percent  of  psychiatric  patients. 
The  problem  remains  as  to  how  to  monitor  benefits  for  the  remaining  .10  percent, 
which  includes  all  long-term  psychotherapy  and  psyclioanalylic  patients.  The 
Blues  now  require  the  physician  to  provide  a  narrative  report  which  will  be  kei)t 
in  the  carrier's  files.  This  is  not  acceptable  from  a  privacy-protection  point  of 
view.  Yet  cost-accountability  is  a  realistic  requirement,  as  is  the  requirement  to 
maintain  confidentiality. 

To  answer  this  problem,  a  .separate  peer- review  organization  can  be  estab- 
lished to  provide  assessment  of  professional  competence  by  real  peers  on  non- 
identifiable  material.  Abusers  would  be  readily  detectable  by  practice  profiles, 
and  the  knowledge  that  competent  peers  are  monitoring  one's  performance 
would  be  a  significant  deterrant.  The  carrier  would  receive  only  the  positive 
or  negative  assessment  of  a  claim  after  it  had  been  identity-decoded  in  the 
oftice  of  the  peer-review  organization.  The  carriers  are  reluctant  to  give  up 
such  control,  yet  a  peer-review  procedure  would  provide  competent  surveillance 
a.s  well  as  protection  of  confidentiality  combined  with  cost-accountability.  Costs 
for  such  an  agency,  judging  from  other  peer-review  experience,  appear  to  be 
sufficiently  realistic  to  warrant  a  pilot  program.  Accountability  and  confidential- 
ity are  not  incompatible,  yiiould  experience  prove  the  feasiliility  of  such  a 
program,  then  "prior  authorization"  for  long-term  psychotherapy  and  psycho- 
analysis can  also  be  considered.  The  question  of  co-insurance  by  the  patient  for 
sucli  long-term  treatment  also  conies  up,  but  it  should  be  kept  in  mind  that, 
according  to  the  actuaries,  the  elimination  of  all  long-term  psychiatric  benefits 
would  reduce  insurance  premiums  in  the  Washington  area  about  one  or  two 
dollars  per  month. 

Tliere  still  remains  the  problem  of  the  patient  whose  job  or  career  is  so 
sensitive  that  even  the  al)Ove-outlined  confidentiality-protecting  system  is  in- 
adequate, because  even  being  on  the  carrier's  files  as  having  used  psychiatric 
Iienefits  at  all  is  too  hazardous.  If  the  patient  is  able  to  afford  treatment  pri- 
vately, this  solves  the  problem  to  a  degree.  But  there  are  some  cases  that  dare 
not  pay  the  p.sychiatrists  by  check,  lest  computer  technology  enable  the  identifi- 
cation of  regular  payments  to  a  given  therapist  or  p.sychoanalyst.  as  was  done 
in  the  Ellsberg  case.  There  are  even  instances  in  which  patient — indentities  have 
been  discovered  in  IRS  reviews  of  the  therapist's  income  tax  returns.  These 
cases  are  a  small  but  important  minority,  and  serve  to  highlight  the  nature  of 
one  aspect  of  the  confidentiality  problem  inherent  in  psychiatric  treatment.  If 
the  majority  of  cases  can  be  managed  by  the  free-standing  peer- review  system 
outlined  above,  these  extreme  cases  can  be  addressed  in  the  future. 

LITIGATION    PROBLEMS 

Because  psycliiatric  treatment  depends  on  the  disclosure  of  intimate  infor- 
mation, a  psychiatric  patient  is  particularly  vulnerable  to  the  adversarial  dis- 
covery i>rocess  should  he  become  involved  in  litigation.  Theoretically,  the 
intimacy  of  the  psychiatrist-])atient  relationship  is  protected  by  privilege  law. 
But  in  those  states  which  do  have  such  laws,  there  is  a  "patient-litigant  ex- 
ception," to  the  effect  that  a  patient  introducing  his  mental  condition  as  an  issue 
in  litigation  thereby  waives  his  right  to  privilege.  On  the  surface,  this  seems 
only  fair,  in  that  it  would  l)e  necessary  to  discover  fully  all  details  of  a 
neurosis  or  psychosis  should  it  be  a  litigious  issue  (as.  e.g.,  in  a  personal  injury 
suit  involving  a  mental  disorder).  Unfortunately,  however,  there  are  comj)!!- 
cations.  Should  a  litigant  claim  damages  for  a  physical  injury  and  include 
a  claim  for  "pain  and  suffering,"  conii)etent  defense  lawyers  have  interpreted 
this  to  mean  that  "mental  condition"  has  l>een  brought  into  issue,  thereby  waiv- 
ing privilege,  and  allowing  complete  discovery  of  any  i)sycbiatric  treatment. 
This  technical  quirk  lias  been  used  successfully  by  resourceful  attorneys  for 
adversarial  purposes.  Because  some  of  the  informntion  disclosed  may  be  injuri- 
ous to  a  patient's  interest  in  areas  completely  unrelated  to  the  issues  being 
litigated,  it  has  sometimes  been  necessary,  in  order  to  protect  his/her  interests, 
for  a  patient  to  withdraw  the  claim  for  p.nin  and  suffering.  Thus,  a  jiatient 
entering  psychiatric  treatment  may  injidvertently  have  jeopardized  bis  right 
to  legal  redress.  There  is  now  enough  case  law  on  this  problem  so  that  in  some 
juri-'dictions.  "pain  and  .suffering"  is  specified  as  not  constituting  bringing  mentnl 
condition  into  issue.  The  same  stijnilation  is  included  in  model  state  confidential- 
ity  laws  which  have  been  recently  enacted. 
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A  similar  problem  occurs  when  "mental  cruelty"  is  used  as  a  ground  for 
divorce  in  states  which  do  not  have  no-fault  divorce  laws.  This  facet  of  the  law 
tends  to  foster  divorce  in  that  a  couple  having  marital  problems  would  not  seek 
marital  counseling  or  psychiatric  treatment  to  alleviate  the  problem,  lest  their 
communications  be  discoverable  should  the  problem  end  up  in  court.  An  excep- 
tion to  the  patient-litigant  exception  is  included  in  model  state  confidentiality 
statutes  (already  enacted  in  some  states)  in  order  to  preclude  discovery  of  psy- 
chiatric communications  in  divorce  and  child-custody  cases,  unless  first  intro- 
duced by  the  patient  (4). 

There  still  remains  the  problem  of  discovery  in  cases  in  which  mental  condition 
actually  is  brought  into  issue,  as,  for  example,  in  a  claim  for  damages  for  a 
traumatic  neurosis  or  psychosis  resulting  from  an  accident.  Here  the  problem  is 
to  confine  testimony  only  to  the  real  adversarial  issues.  Unfortunately,  once 
privilege  is  waived,  the  full  record  of  treatment  is  discoverable,  and  again  can 
be  used  for  tendentious  purposes.  Discovery  in  a  medical  or  surgical  case  is 
confined  to  X-rays,  laboratory  tests,  history  and  physical  findings.  Intimate 
personal  details  are  usually  irrelevant.  But  in  a  psychiatric  case,  it  is  sometimes 
difficult  to  distinguish  what  is  really  relevant  and  what  will  be  used  for  ad- 
versarial purposes.  If  psychiatric  testimony  can  be  used  unfairly  to  injure  the 
patient,  then  the  whole  treatment  process  is  threatened,  again  against  the  interest 
of  the  patient  and  society.  The  solution  to  this  problem,  protecting  the  interests 
of  both  the  patient  and  society,  is  for  the  court  to  appoint  au  examining  psy- 
chiatrist under  conditions  of  no-privilege,  thereby  protecting  the  treatment  proc- 
ess and  yet  allowing  discovery  of  relevant  information.  Should  there  be  a  case  in 
which  this  procedure  is  not  satisfactory,  the  relevant  material  can  be  judicially 
reviewed  in  camera.  The  appointment  of  an  examining  psychiatrist  in  contra- 
distinction to  a  treating  psychiatrist  is  often  practiced  in  Michigan  and  advocated 
by  the  dissenting  judge  in  the  recent  Caesar  case  in  California   (5). 

In  summary,  the  litigation  issues  brought  by  the  confidentiality  aspects  of 
psychiatric  treatment  have  to  do  with  resolving  the  dilemma  of  how  to  protect 
society's  interest  in  allowing  maximum  discovery  and  on  the  other  hand,  to 
protect  the  equally  valid  interest  of  society  to  enable  maximum  benefit  to  its 
citizens  via  access  to  privacy-oriented  psychiatric  treatment. 

PSTCHIATRIST    AS    POLICEMAN 

There  has  been  an  increasing  trend  to  use  physicians  and  particularly  p.syehi- 
'atrists  as  agents  of  social  control.  Laws  have  been  passed  mandating  that 
jisychiatric  records  be  used  in  the  assessment  of  driver's  license  applicants, 
drug  abusers,  gun-permit  applicants  and  child  abusers.  Again,  we  are  confronted 
with  two  antithetical  positions,  each  of  which  is  tenable.  Other  aspects  being 
equal,  it  would  be  convenient  to  use  confidential  information  for  police  functions. 
But  to  do  so  would  vitiate  the  potential  usefulness  of  psychiatric  treatment  and 
its  ability  to  restore  disabled  patients  to  a  constructive  function  in  society.  The 
most  convincing  case  for  breach  of  psychiatric  confidentiality  can  be  made  for 
the  reporting  of  child  abuse,  but  even  in  such  instances,  experience  alone  will 
have  to  decide  if  the  damage  to  a  tlierapeutic  relationship  potentially  able  to 
correct  an  abusing  parent  is  outweighed  by  the  benefit  of  potentially  removing 
a  cliild  from  an  abusing  environment. 

As  for  the  reporting  of  drug-abusers  or  allowing  police  access  to  the  record  of 
drug-abuse  clinics,  the  federal  drug-abuse  law  mandates  maintaining  the  con- 
fidentiality of  clinic  records  lest  the  whole  program  be  jeopardized.  Despite  such 
specifications,  police  and  state  oflicials  have  demanded  access  to  such  drug-abuse- 
clinic  records.  One  psychiatrist  went  to  jail  to  prevent  access  to  his  clinic's 
records.  In  another  New  York  case,  a  crisis-intervention-eenter's  funds  were 
suddenly  withdrawn  when  access  to  identifiable  records  was  refused  to  the 
state  auditor.  (Funds  were  restored  after  an  emergency  inquiry  by  a  U.S.  Con- 
gressional subcommittee,  illustrating  the  important  principle  that  the  furnish- 
ing of  funds  alone  does  not  constitute  defensible  grounds  for  breach  of  con- 
fidentiality.) Dr.  Nyswander,  who  initiated  tlie  methadone-treatment  programs, 
underlines  the  damage  done  to  rehabilitation  by  "politically  inspired  [police] 
controls  ((>). 

The  most  recent  development  in  extending  the  social  control  function  of 
psychiatrists  results  from  the  1970  Tarasoff  decision  in  California.  The  Cali- 
fornia Supreme  Court  mandated  tliat  a  psychotherapist,  when  he  can  accurately 
predict  the  specific  dangerousness  of  his  patient,  must  notify  the  intended  vic- 
tim. Although  the  decision  was  narrowly  drawn,  the  prospect  of  inadvertently 
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breaking  the  law,  or  exposing  oneself  to  liability,  has  confused  many  psychi- 
atrists, patients,  lawyers  and  judges  (7,  S). 

Kesearch  data  collecteil  in  the  past  year  illustrates  that  patients  who  consider 
themselves  marginally  dangerous  avoid  initiating  the  treatment  that  might  help 
them,  lest  Uiey  be  betrayed  by  their  therapists.  Scmie  patients  have  terminaletl 
treatment  prematurely  for  the  same  reason.  Other  treatment  situations  have 
been  counter-productively  complicated  by  tlie  ambience  produced  by  the  Tarasoff 
decision.  In  one  cas*^,  the  p.sychiatrist  of  an  institntionalizeil  delinquent  adoles- 
cent had  the  dilemma  of  notifying  a  second  delinquent  adolescent  institutionalized 
elsewhere,  who  in  turn  might  kill  the  hrst,  should  he  learn  of  the  situation. 
The  most  disconcerting  complication  of  the  Tarasoff  decision  was  the  instance  of 
a  judge  instructing  the  psychiatrist  of  a  woman  to  whom  custody  of  a  daughter 
had  been  given,  to  keep  him  informed  of  the  mother's  status  so  he  could  monitor 
her  ability  to  care  for  tlie  ciiild.  When  the  psychiatrist  ol)jected  to  such  impair- 
ment of  the  therapeutic  process,  the  judge  reassured  him  tliat  tlie  Tarasoff 
decision  allowed  such  supervision  (V).  The  natural  extrapolation  of  such  an 
interpretation  reminds  one  of  the  abuses  of  psychiatry  for  political  purposes 
in  other  countries,  and  the  law  in  Uruguay  that  requires  a  psychiatrist  to  report 
the  political  activities  of  his  patients,  lest  he  be  jailed  as  an  anti-government 
collaborator. 

The  facts  are  that  specific  acts  of  violence  cannot  be  predicted  accurately  by 
a  psychiatrist  or  anyone  else,  that  warned  victims  have  usually  been  unable  to 
use  the  information  constructively,  and  that  anxiety  is  engendered  in  such 
"victims"  so  that  a  false  positive  warning  could  expose  a  psychiatrist  to  liability. 
The  most  eft'ective  way  to  de-fuse  a  threatening  patient  is  to  enable  an  optimal 
therapeutic  relationship.  Should  a  patient  begin  to  decompensate,  then  hospital- 
ization can  be  initiated  by  notifying  the  patient,  the  family  or  the  authorities. 
A  police-function  orientation  is  counter-productive  for  a  psychiatric  relationship. 
In  the  rare  case  in  which  a  completely  disoriented  patient  rushes  out  of  one's 
office  in  a  rage  with  a  weapon,  the  physician  would  notify  the  police  anywa.v. 
but  to  mandate  such  a  police  orientation  is  a  misapplication  of  legalistic  expertise. 
The  solution  to  the  problem  is  to  legislate  the  warnign  as  optional  rather  than 
mandatory. 

In  summary,  the  developing  trend  to  use  p.sychiatrists  as  police  seems  to  be  a 
manifestation  of  a  troubled  society  impulsively  seeking  simple  answers.  There 
are  no  simple  solutions  to  such  complex  problems.  The  optimal  position  seenLS 
to  be  that  of  fostering  the  unencumbered  operation  of  the  basic  professional 
relation.ship. 

DATA  BANKS 

The  confidentiality  problems  inherent  in  the  proliferation  of  data  banks  are 
by  now  well  known.  The  great  technical  benefits  enabled  by  computer  technology 
are  offset  by  the  considerable  threat  to  invasions  of  citizen  rights  to  privacy. 
It  is  hoped  the  ingenuity  that  evolved  the  comi)uter  will  also  enable  practical 
controls  to  protect  confidentiality.  The  publication  in  December,  1976,  by  the 
National  Bureau  of  Standards  of  Alan  Westin's  Computers,  Health  Records 
and  Citizen  Rights  delineates  authoritatively  the  citizen-rights  issues  involveti. 
The  proceedings  of  the  Privacy  Protection  Study  Commission  also  have  demon- 
strated the  vulnerability  of  computer  systems  to  criminal  manipulation  and  the 
unnecessary  accumulation  and  unauthorized  dissemination  of  sensitive  material, 
as,  for  example,  by  the  Medical  Information  Bureau.  In  addition,  it  has  become 
apparent  that  clusters  of  private  insurance  companies  have  tlieir  own  intelligence 
networks  separate  from  the  MIB  and  accessible  to  participants  witliout  patient 
consent.  The  PPSC  uncovered  unethical  practices  in  Denver  by  the  Factual 
Services  Bureau,  in  which  insurance  companies  knowingly  purchaserd  unau- 
thorized and  fraudulent  access  to  hospital  records.  Similarly,  in  Cliicago,  un- 
ethical lawyers  arranged  for  unautliorizcd  access  to  hospial  records  in  the  search 
for  potential  malpractice  cases.  Hospital  computer  terminals  on  each  ward 
will  only  compound  such  problems.  It  is  hoped  tliat  the  establishment  of  "ethicjil 
computer  centers"  will  educate  professional  personnel  to  their  responsibilities 
for  maintaining  confidentiality.  Some  proi)Osed  legislation  provides  civil  and 
criminal  penalties  for  such  unauthorized  disclosures. 

One  cannot  fault  the  insurance  companies  for  requiring  maximum  information 
to  assess  insurability,  but  it  should  be  done  ethically  and  only  with  the  applicant's 
informed  consent,  so  that  he  can  decide  for  himself  whether  or  not  to  apply  for 
insurance.  Abuses  of  such  data  banks  are  illustrated  by  the  example  of  a  patient 
returning  home  from  the  hospitalized  treatment  of  a  myocardial  infarction  to 
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find  his  £x;ito  insurance  had  been  cancelled  without  notification  or  explanation 
(10).  Oltviously,  a  data  network  had  been  activated.  Again,  one  cannot  fault  the 
carrier  for  protecting  its  own  interest,  but  the  insurer  had  no  way  of  assessing 
the  patient's  real  driving  skills  without  an  individual  examination  and  had  acted 
peremptorily. 

The  Westin  report  reveals  that  all  the  computer-related  medical-confidentiality 
problems  are  particularly  aggravated  when  psychiatric  patients  are  involvetl. 
The  problems  of  employability,  stigma  and  insurability  as  discussed  in  previous 
.sections  are  confirmed.  In  my  own  clinical  experience,  I  have  observed  that 
patients  known  to  be  in  psychotherapy  or  psychoanalysis  have  had  premiums  for 
lift'  and/or  health  insurance  up-rated,  whereas  in  reality  one  has  the  impression 
that  such  out-patients  become  better  risks  for  longevity  and  illness  than  ara 
untreated  patients  in  the  general  population.  There  is  statistical  evidence  to  sup- 
I)ort  the  clinical  impression  (11).  So  again,  a  manifest  unfairness  of  insurance 
industry  practice  will  have  to  be  challenged. 

Another  general  problem  that  has  surfaced  because  of  computer  proliferation 
is  the  matter  of  "blanket  consent  forms."  Applicants  for  life  and/or  health  in- 
surance are  required  to  sign  luilimiteil  authorizations  for  the  collection  and  dis- 
semination of  personal  information.  There  have  been  many  abuses.  Patients 
cannot  consent  knowledgably  to  the  disclosure  of  future  information,  so  it  is 
recommended  tliat  consent  forms  be  signed  for  a  limited  period  such  as  3-6 
months,  that  they  be  revokable.  each  authorization  be  for  a  .specific  requirement, 
and  that  the  information  collected  be  disseminated  only  by  specific  informed 
consent.  This  will  involve  expensive  insurance-industry  procedures,  but  the 
price  of  freedom  and  privacy  is  high.  In  addition,  there  is  the  problem  that  the 
head  of  a  household  signs  consent  forms  authorizing  investigations  of  all  mem- 
bers of  the  family.  In  these  days  of  equal  rights,  spou.ses  justifiably  insist  on 
separate  and  .specific  agreements  to  such  consent.  In  one  case,  a  wife  learned  be- 
latedly that  her  husband  had  signed  for  the  disclosure  of  her  metlical  history 
when  he  applied  for  family  health  insurance.  It  is  her  right  to  be  treated  in- 
dividually, and  to  be  accorded  the  right  to  decide  for  herself  whether  to  com- 
promise her  privacy  in  the  interest  of  being  insured. 

There  is  also  the  problem  of  consumer  access  to  personal  records  as  authorized 
by  the  Privac.v  Act  of  1974.  Citizens  have  the  right  to  know  the  information 
stored  about  them  is  a  matter  of  general  interest  and  to  correct  any  errors.  There 
is  a  special  sensitivity  to  government  records,  apparently  for  valid  reasons 
dating  back  to  the  Revolution  when  the  Bill  of  Rights  was  demanded  after  it 
became  clear  the  Constitution  did  not  provide  enough  safeguards  for  a  citizen 
from  his  own  government  (7).  The  efforts  of  the  Social  Security  Administration 
to  evolve  a  universal  indentification  numlier  is  viewed  as  particularly  dangerous 
in  that  computer  technology  would  then  enable  a  complete  invasion  of  privacy. 

Patient  access  to  j)sychiatric  records  poses  a  particular  problem.  In  most 
cases,  a  psychiatrist  can  use  such  requests  therapeutically.  Tliere  are  a  few  cases 
in  which  it  seems  wise  to  provide  review  of  the  chart  by  a  physician  of  the 
));itipnt's  choice  should  the  managing  psychiatrist  be  convinced  that  the  patient 
could  be  adversely  affected  by  information  in  the  record,  particularly  informa- 
tion provided  by  third  parties  in  confidence.  Civil  libertarians  consider  such 
]ihysicianly  concerns  as  unacceptably  i)aternalistic.  yet  experience  proves  the 
advisal)ility  of  providing  safeguards  to  jtrotect  a  few  patients  from  themselves. 
Again,  we  liave  the  problem  of  two  valid  antithetical  positions  that  will  liave 
to  be  resolved  e(]uitably.  A  precedent  for  such  neutral  filtering  of  problem  in- 
formation is  provided  in  the  Buckley  amendment  governing  pupil  and  parent 
access  to  educational  records:  access  to  medical  and  psychiatric  information  is 
via  a  physician  chosen  by  the  student  in  se'ected  cases.  Proposed  model  legi.s- 
lation  provide;^  for  in  camera  .i'ldicial  review  sliould  the  patient  persist  in 
si'oiiig  his  records  wlu'n  both  the  treating  ]ihysician  and  the  selected  physician 
deem  disclosure  of  the  record  to  be  against  the  interest  of  the  patient. 

suit  ^f  ART 

I  have  tried  to  illustrate  that  confidentiality  is  as  prerequisite  for  effective 
psychiatric  and  psychoanalytic  treatment  as  is  ase])is  for  surgery.  Psychiatric 
tvpatment  dej)en(ls  on  workiuir  v;ith  the  patient's  nio<t  intimate  thonglits  and 
fp(>lings.  Any  intrusion  on  confidentiality  iiuDairs  the  potential  for  such  trpatmerit 
to  restore  a  patient  to  maximal  functioning  as  a  member  of  society.  Because  all 
facets  of  a  patient's  life  become  relevant  in  ])sychiatrie  treatment,  there  are 
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challenges  to  confidentiality  imijosed  by  other  reiiuirenientt;  of  society,  partic- 
ularly in  the  areas  of  life  and  health  insurance,  litigatiun,  police  functions  and 
data  banks.  Each  such  problem  is  cuniplex,  presenting-  antithetical  positions  of 
equal  validity,  each  position  ready  to  be  efficiently  exploited  by  its  human 
effectors.  The  solutions  to  such  problems  entail  negotiation,  litisation  and  legis- 
lation. Each  solution  is  a  comprouuse  which  forms  the  base  of  reference  from 
wliich  new  data  is  collected  to  enable  the  next  step  of  evolving  further  solutions. 
It  is  an  ongoing  process  inherent  in  the  technology  of  our  time.  We  would  not 

have  it  otherwise. 

Jekome  S.  Biegi.er. 

bibliography 

I.  Beigler,  J.S.,  "Statement  to  Supplement  Testimony  Civen  on  :\Iay  20,  1076, 

in  Washington,  DC,  to  the  Privacy  Protection  Study  Conmii.^sion  Concern- 
ing Privacy  Problems  Created  by  the  Record-Keeping  Practices  of  Insurers 
and  Other  Institutions  of  the  Insurance  Industry." 
1'.  Ilitchings,  B.,  editor,  "Personal  Business.  I'sychiatric  Records  May  Be  Used 
Against  You,'"  Business  Week,  August  23, 11)76,  pp.  73-74. 

3.  "Blue  Cross  to  Withdraw  Sensitive  Queries  from  Forms,"  Psychiatric  News, 

July  1.  P»77.  pp.  1, 10, 16. 

4.  Beigler,  J.S.,  "The  1971  Amendment  of  the  Illinois  Statute  on  (Vmfidentiality  : 

-A  New  Development  in  Privilege  Law,"  Aiiicr.  J.  Psuvhiainj,  12'.)  :311-31."), 
1972. 
n.  Hufstedler.  S.,  Concurring  and  dissenting  opinion  in  Caesar  v.  Moiitanos, 
California  Appeals  Court,  74-2271. 1976. 

6.  Dole,   V.P.  and  Nvswander,   M.E.,   "Methadone  Maintenance  Treatment.   A 

Ten-Year  Perspective,"  .J.A.M.A..  23.")  :2117-2119.  May  10. 1976. 

7.  Grossman,  M.,  "Confidentiality  :  The  Right  to  Privacy  A'ersus  the  Right  to 

Know,"  In  press. 

5.  Bonnie.  R..T..  "Medical  Confidentiality.  Wlio  Protects  the  Victims?"  Panel. 

The  Pharos  nf  Alpha  Oinerja  Alpha,  40  :24-29,  April,  1977. 
9.  Gurevitz.  II..  Personal  communication.  1977. 
10.  Grossman,   M..  "Confidentiality  and  Third   Parties,"  Task  Force  Report  9, 
American  Psychiatric  Association,  June,  1975. 

II.  Sharfstein,  S.,  Personal  communication,  1977. 


Statement  of  the  American  Psychiatric  Association 

model  law  on  confidentiality  of  health  and  social  service  records 

Scope 

All  confidential  information  is  subject  to  the  provisions  of  this  Act.  Except 
as  hereinafter  provided,  or  otherwise  specifically  required  by  federal,  state, 
or  local  law,  no  person  shall,  without  the  authorization  of  the  patient/client  or 
his/her  authorized  representative,  disclose  or  transmit  any  confidential  infor- 
mation together  with  a  patient/client  identifier  to  any  person,  or  disclose  or 
transmit  a  patient/client  identifier  to  any  i)erson,  or  disclose  or  transmit  con- 
fidential information  if  the  person  directing  or  transmitting  it  has  reason  to 
believe  that  the  recipient  may  be  a  patient/client  identifier  for  such  information. 

Definitions  as  used  in  this  Act 

1.  "Confidential  information"  means  a)  the  fact  that  a  person  is  or  has 
been  a  patient/client:  b)  infornmtion  transmitted  in  confidence  between  the 
jiatient/client  and  service  provider  in  the  course  of  service  provisirm  :  c)  infor- 
mation relating  to  diagnosis,  facts  necessary  to  the  provision  of  services,  or 
treatment,  transmitted  in  confidence  between  members  of  the  patient/client's 
family  and  the  service  provider:  d)  information  relating  to  diagnosis,  facts 
necessary  to  the  provider  of  service  or  treatment  transmitted  between  any  of 
tlie  i)ersons  specified  in  b)  and  c)  above,  and  persons  who  participate  in  the 
accomplis'iment  of  the  objectives  of  diagnosis,  fact-finding,  or  service  under  the 
supervision  of.  or  in  cooperation  witli.  the  service  provider:  e"»  any  di.agnosis  or 
opinions  formed  by  the  service  provider  regarding  the  paUent/client's  physical. 
mental,  or  emotional  condition  :  f )  any  advice,  instructions,  or  i)rescriptions 
{■-•sned  by  the  service  provider  in  the  course  of  diagnosis.,  treatment,  or  provision 
of  other  service:  g)  any  simimary,  resume,  or  characterization  of  the  substance, 
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or  auy  part  of  the  information  described  in  subsection  6  of  this  section  and, 
h)  any  record,  recording,  or  notation  of  information  described  in  subsection  6  of 
this  section  in  whatever  form  and  by  whatever  means  recorded  or  noted ; 
i)  i>ersonal  information  governed  by  the  School  Student  Records  Act  is  hereby 
excluded  from  the  application  of  this  statute. 

2.  "Patient/client"  means  a  person  who  consults,  is  examined,  interviewed, 
treated,  or  is  otherwise  served  to  some  extent  by  a  service  provider,  or  clinical 
researcher,  as  hereinafter  defined,  with  regard  to  a  medical,  mental,  or  emo- 
tional condition  or  social  deprivation  or  dysfunction. 

3.  "Patient/Client  identifier"  means  a)  the  patient  client's  name  or  other 
descriptive  data  from  which  a  person  well  acquainted  with  the  client  might,  with 
reasonable  certainty,   recognize   such   patient/client   as   the  described   person; 

b)  a  code,  number,  or  other  means  to  lie  used  to  match  the  patient/client  with 
certain  contidential  information  regarding  him. 

4.  "Authorized  representative"  means  a)  person  empowered  by  the  patient/ 
client  to  assert  or  to  waive  the  confidentiality,  or  to  disclose  or  consent  to  the 
disclosure  of  confidential  information,  as  established  by  this  Act  (such  person 
shall  not,  except  by  explicit  authorization,  be  empowered  to  waive  confidentiality 
or  to  disclose,  or  consent  to  the  disclosure  of.  confidential  information)  ;  b)  if  the- 
patient/client  is  incompetent  to  assert  or  waive  his  rights  hereunder ;  or  is  in 
an  apparently  life-threatening  or  emergency  situation,  a  guardian  or  conservator 
or,  pending  appointments  of  such  guardian  or  conservator,  the  nearest  av:iil- 
able  relative  of  such  patient/client  may  maintain  or  waive  the  confidentiality ; 

c)  if  the  patient/client  is  deceased,  his  personal  representative  or  next  of  kin  ; 
or  d)  if  the  patient/client  is  less  than  12  years  of  age,  his  parent  or  other 
custo<lian  or  guardian. 

5.  "Diagnosis,  fact-finding,  or  provision  of  service"  include  observations  made 
for  purposes  of  same  and  all  efforts  to  prevent,  ameliorate,  or  otherwise  over- 
come the  effects  of  medical,  mental,  or  emotional  disorders  or  social  deprivation 
or  dysfunction. 

6.  "In  confidence"  means  private  disclosure  made  or  intended  to  be  made,  sa 
far  as  the  discloser  is  aware,  to  no  other  persons  except  a )  tlie  intended  re- 
cipient;  b)  those  who  are  present  to  further  the  interest  of  the  patient/client 
in  consultation,  examination  or  interview,  diagnosis,  treatment,  or  other  service 
provided;  c)  those  to  whom  disclosure  is  rensonably  necessary  for  the  trans- 
mission of  the  information  or  the  accomplislmient  of  diagnosis  or  treatment, 
including  members  of  a  therapy  group  of  which  the  patient/client  is  a  participant 
and  members  of  the  client's  family,  supervisors  or  other  persons  participating  in 
consultation,  examination  or  interview,  diagnosis,  or  treatment,  or  other  service 
provided   under   the   direction    of   the   provider,    and    third-party    payers :    and 

d)  persons  reasonably  believed  to  be  engaged  in  good  faith  in  training  programs 
relevent  to  the  activities  of  the  service  provided. 

7.  "Persons"  means  any  natural  person,  corporation,  association,  partnership, 
and  any  state,  local,  or  federal  government,  or  any  agency  or  other  part  thereof, 
including  a  court. 

8.  ''Service  provider"  means  any  person  authorized  by  statute  to  provide  medi- 
cal, psychological,  p.sychotherapeutic.  psychoanalytic,  child  welfare  and/or  other 
social  services :  any  person  reasonably  necessary  for  evaluation,  diagnosis,  con- 
sultation, treatment,  or  care  under  the  supervision  of  the  provider:  and,  any 
person  reasonably  believed  by  the  client  to  be  so  authorized  or  engaged. 

A  nth  orizcd  disclosures 

1.  (Consent  may  be  given  by  a  patient/client  who  is  12  years  of  age  or  over 
by  his  authorized  representative  for  the  transmission  or  disclosure  of  confiden- 
tial information.  Such  consent  shall  ])p  effective  only  if  it  is  in  writing  and 
signed  and  also  specifies  the  nature  and  content  of  the  information  to  be  dis- 
closed, to  what  person  such  information  may  bo  transmitted  or  disclosed,  and  to 
what  use  the  transmitted  or  disclosed  information  may  be  put.  Such  siiecifications 
shall  constitute  the  limits  of  the  authorization.  Every  person  requesting  such 
authorization  shall  inform  the  patient/client  or  authorized  representative  thnt 
refusal  to  give  such  consent  will  in  no  way  jeopardize  his  right  to  obtain  present 
or  future  service,  except  where  and  to  the  extent  disclosure  is  necessary  for 
service  to  said  patient/client,  or  for  the  substantiation  of  a  claim  for  payment 
from  a  person  other  than  the  patient/client.  The  patient/client,  or  his  author- 
ized representative,  may  withdraw  any  such  consent  at  any  time  in  a  written 
transmittal  to  and  received  by  the  person  authorized  to  receive  such  confidential 
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informatiou  upou  receiitt  of  such  witlulrawal.  the  i>orson  previously  authorized 
to  receive  said  information  shall  exercise  reasonable  care  in  promptly  notifyius 
all  persons  who  had  previously  transmitted  information  on  the  basis  of  said 
consent,  or  who  might  reasonably  be  expected  to  do  so  in  the  future,  that  the 
prior  consent  has  been  withdrawn.  If  consent  had  been  obtained  by  a  person 
other  than  the  person  thereby  authorized  to  receive  said  information,  the  person 
who  obtained  said  consent  shall,  uiwn  request,  promptly,  and  in  the  exercise  of 
reasonable  care,  assist  the  patient/client  in  ascertaining  the  correct  name  and 
address  to  which  the  withdrawal  should  be  sent.  Withdrawal  of  such  consent 
shall  have  no  effect  on  disclosures  made  prior  thereto. 

2.  If  the  patient/client  is  under  12  years  of  age  or  incompetent,  consent  may  be 
given  for  the  transmission  or  disclosure  of  contidential  information  by  the  patient/ 
client's  authorized  representative. 

Disclosures  without  authorization 

Consent  from  the  patient 'client  shall  not  be  required  for  the  disclosure  or 
transmission  of  confidential  information  in  the  following  situations,  as  specifically 
limited : 

1.  Within  the  scj-vicr  providing  facility. — Confidential  information  may  be  dis- 
closed to  other  individuals  employed  by  the  service  provider,  and  to  officially 
designated  auditors  and  surveyors  for  accreditation,  when  and  to  the  extent  to 
which  the  performance  of  their  duties  in  employment,  audit,  or  accreditation 
requires  that  they  have  access  to  such  information.  For  purposes  of  this  subsec- 
tion persons  engaged  in  good  faith  in  training  programs  at  a  service-providing 
facility  and  their  clinical  supervisors  are  to  be  considered  as  being  employed  by 
the  service  provider  and  may  have  access  to  such  records  and  information  to  the 
extent  reasonably  required  in  their  training  and  duties,  but  individuals  employed 
l>y  the  service  provider  or  audit  or  who  are  involved  in  financial  audit,  prepara- 
tion of  bills,  or  otherwise  engaged  in  the  collection  of  charges  for  services  to  a 
patient/client  shall  not,  by  virtue  thereof  alone,  have  access  to  confidential 
records  and  information,  except  with  respect  to  names,  addresses,  and  other 
Information  essential  to  the  preparation  and  submission  of  bills  and  claims  for 
payment  of  charges  for  services  to  a  patient/client. 

2.  Clinical  supervisors  or  trainers  not  employed  hy  the  fiervicc-providinff 
facility. — Confidential  information  may  be  disclosed  to  supervising  or  training 
clinicians  by  service  providers  who  are  in  training  or  supervision  under  a 
clinician  or  bona-fide  training  program,  whetlier  or  not  employed  by  or  affiliated 
with  the  service-providing  facility.  For  purposes  of  this  subsection  the  clinical 
.supervisor  or  trainer  receiving  such  confidential  information  shall  bear  the  same 
position  and  responsibility  with  regard  to  the  protection  thereof  as  the  service 
provider. 

.".  Protection  from  serious  injury  or  diseafir:  The  Ahused  and  Neglected  Child 
Reporting  Act. — Confidential  information  may  be  disclosed  a)  in  accordance 
with  the  provisions  of  the  Abused  and  Neglected  Child  Reporting  Act;  and  h) 
when  the  .statute  creating  a  legislative  commission  delegates  authority  to  study 
the  needs  of  minors  or  incompetents  and  to  promote  services  for  the  protection 
of  the  rights  and  interest  of  minors  or  incompentent  persons  who  are  in  need  of, 
or  provided  with,  medical  social  and  mental  health  services,  subject,  however, 
to  guidelines  established  by  the  director  of  the  agency  providing  the  service  with 
respect  to  the  validity  of  the  request  for  material  and  to  the  proper  precaution 
as  to  its  confidentiality  and  use :  c)  when  and  to  the  extent  a  treating  or  diagnos- 
ing service  provider,  in  his  sole  discretion,  determines  that  such  disclosure  is 
necessary  to  initiate  or  continue  civil  commitment  proceedings  under  the  laws  of 
this  state  or  to  otherwise  protect  the  patient/client  or  other  i)erson  against  a 
clear,  imminent  risk  of  .serious  physical  or  mental  injury  or  disease  or  death 
being  inflicted  upon  the  patient/client  or  by  the  patient/client  on  himself  or 
another :  and  d )  when  and  to  the  extent  such  disclosure  is.  in  the  sole  discretion 
of  the  treating  or  diagnosing  clinician,  necessary  to  the  provision  of  emergency 
medical  care  to  a  patient/client  who  is  iniable  to  as.sert  or  waive  his  riglit  here- 
under and  there  is  no  relative  or  other  third  party  available  to  give  consent.  Any 
person,  institution,  or  agency,  xinder  this  Act,  participating  in  good  faith  in  the 
making  of  a  report  under  the  Abused  and  Neglected  Child  Reporting  Act,  or  in 
the  disclosure  of  confidential  information  otherwise  in  accordance  with  this 
provision,  shall  have  immunity  from  any  liability,  civil,  criminal  or  otherwise, 
that  might  result  by  reason  of  such  action. 

4.  TiilVniri  and  c?«/»(,s.— Information  supplied  by  a  service  provider  to  jiersons 
involved  in  the  billing  for,  or  collection  of,  charges  for  services,  shall  be  limited 
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to  iiainos.  addresses,  dates  on  wliich  services  were  performed,  and  the  amount  of 
cliarges  for  such  services,  and  shall  not  otherwise  indicate  the  nature  of  the 
conditions  for  which  services  were  provided.  In  the  event  of  a  claim  in  any  civil 
action  for  payment  for  services,  no  other  contidential  information  except  names. 
addresses,  the  dates  on  which  services  were  rendered,  and  the  amount  of  charges' 
for  such  services  shall  he  disclosed  in  pleadinir  and  motions,  except  to  the  extent 
necessary  to  respond  to  a  motion  of  the  client  for  greater  specificity  or  to  dispute 
a  defense  or  counterclaim. 

5.  Patient /flic)it-lit'iffntio77  e.rcrptiov. — Except  as  provided  in  li)  of  this  subsec- 
tion, a)  confidential  information  may  be  disclosed  in  a  civil  or  administrative 
proceeding  in  which  the  client  introduces  his  physical,  mental,  or  emotional 
condition  or  any  aspect  of  his  diagnosis  or  treatment  for  such  a  condition  as  an 
element  of  his  claim  or  defense  if  and  only  to  the  extent  the  court  which  the 
proceedings  have  been  brought,  or.  in  the  case  of  an  administrative  proceeding, 
the  court  to  which  an  appeal  or  other  action  for  review  of  an  administrative  of 
testimony  or  other  evidence,  that  it  is  relevant,  probative,  not  unduly  preju- 
dicial or  inflammatory,  and  otherwise  clearly  admissible:  that  other  satisfac- 
tory evidence,  such  as  the  results  of  a  present  examination  of  the  patient/client 
by  an  examining  clinician  otlier  than  the  service  provider,  or  stipulations  of  fact 
between  the  parties',  are  demonstrably  unsatisfactory  as  evidence  of  the  facts 
sought  to  be  establislied  by  such  evidence :  and  that  disclosure  is  more  important 
to  the  interests  of  substantial  .iustice  than  protection  from  injury  to  the  provider- 
patient/client  relationshij)  or  to  the  patient/client  or  others  whom  disclosure  is 
likely  to  harm.  Xo  confidential  communication  between  a  service  provider  and  a 
jiatient/client  shall  be  deemed  relevant  for  purposes  of  this  subsection,  except 
the  fact  of  treatment,  the  cost  of  treatment,  and  the  ultimate  diagnosis  unless 
the  party  seeking  disclosure  of  the  communication  clearly  establishes  in  the  trial 
court  a  compelling  need  for  its  production:  b)  this  subsection  shall  not  apply  to 
])reclude  the  assertion  of  the  confidentiality  privilege  as  to  confidential  informa- 
tion disclosed  in  the  course  of  any  treatment  of  an  abnormal  mental  or  emotional 
condition  in  any  action  brought  or  defended  under  the  Divorce  Act  or  in  any 
action  for  damages  for  pain  and  suffering  that  does  not  include  a  claim  for  the 
treatment  of  such  abnormal  mental  or  emotional  condition:  c)  confidential  in- 
formation or  records  may  be  disclosed  in  a  civil  proceeding  after  the  patient/ 
client's  death  when  the  patient/client's  pliysical  or  mental  condition  has  been 
introduced  as  an  element  of  a  claim  or  defense  by  any  party  claiming  or  defend- 
ing through  or  a  beneficiary  of  the  patient/client,  provided  the  court  finds,  after 
in  rawrrn  examination  of  the  evidence,  that  it  is  relevant,  probative,  and  other- 
wise clearly  admissible;  that  other  satisfactory  evidence,  including  stipula- 
tions of  fact  between  tlie  parties,  is  not  available  regarding  the  fact  sought  to 
be  e.stablished  by  .such  evidence;  and  that  disclosure  is  more  important  to  the 
interests  of  substantial  jtistice  than  protection  from  any  injury  disclosure  is 
likely  to  cause:  d)  in  the  event  of  a  claim  made  or  an  action  filed  by  a  patient/ 
client  or.  following  the  patient/client's  death,  by  any  part.v  claiming  as  a  bene- 
ficiar.v  of  the  patient/client  for  injury  caused  in  the  course  of  diagno.-;is  or 
treatment  of  said  patient/client,  the  service  ]>rovider  and  other  persons  whose 
actions  are  alleged  to  have  been  the  cause  of  injur.v  may  disclose  jiertinent  con- 
fidential information  to  an  attorney  or  attorneys*  engaged  to  render  advice  about 
and  to  provide  representation  in  connection  with  sucli  matter  and  to  persons 
working  under  the  supervision  of  such  attorney  or  attorne.vs  and  may  testif.v 
as  to  the  said  information  in  any  judicial  or  discovery  proceedins:  for  the  pur- 
pose of  preparing  and  presenting  a  defense  against  such  claim  or  action. 

n.  Conrt-ordrrrd  crnminatior). — Communications  made  to  or  diagnose-?  and 
opinions  made  by  a  service  provider  in  the  course  of  examination  ordered  by  a 
court  for  good  cause  shown  may.  if  otherwise  relevant  a7id  admissible,  be  dis- 
closed in  a  judicial  or  administrative  proceeding  in  which  the  patient/client  is  a 
part  or  in  approjiriate  pretrial  proceedings,  provided  such  court  has  found  that 
the  patient/client  has  been  as  adequately  and  as  effectively  as  possible  in- 
formed before  submitting  to  such  examination  that  sucli  communications,  diag- 
noses, and  opinions  would  not  be  considen>d  confidential  or  privileged.  Such 
communications,  diagnoses,  and  ojjinions  shall  be  admissible  only  on  issHe>f 
geiniane  to  the  said  proceedings  and  involving  the  patient/client's  physical  or 
mental  condition. 

Waiver 

1.  Particular  items  of  confidential  information  may  be  disclosed  in  judicial 
proceedings  if  the  court  in  which  the  proceedings  have  been  Itrought  finds  that 
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the  information  is  relevant  and  otlierwise  admissible  and  tliat  the  palient/dient 
or  his  antliorized  representative  has.  witliont  eoercion.  knowingly  waived  con- 
fidentiality l)y  disclosing,  or  consenting  to  disclosure  of.  the  substance  of  such 
particular  information.  In  the  case  of  an  administrative  proceeding,  prim-  to 
disclosure  of  confidential  informatinii,  any  dispute  as  to  the  issue  of  waiver  of 
confidentiality  shall  be  referred  for  determination  to  the  court  to  which  an  appeal 
from  the  administrative  ruling  may  be  taken. 

2.  Disclosures  that  are  privileged,  disclosures  made  in  tlie  course  of  obtain- 
ing payment  for  treatment  and  related  services,  and  disclosures  made  in  tlie 
interest  of  accomplishing  a  purpose  for  which  the  psyciiotherapist  was  con- 
sulted are  not  waivers  of  confidentiality. 

3.  For  purposes  of  this  section,  failure  by  the  patient/client  or  his  -nutlior- 
ized  representative  to  assert  the  confidentiality  of  information  in  any  proceeding 
in  which  he  has  the  legal  standing  and  opportunity  to  do  so  shall  be  deemed  a 
consent. 

Rulings  on  claims  of  confidentiality 

1.  In  a  ruling  on  an  assertion  of  confidentialy  to  prevent  disclosure  in  judicial 
or  administrative  proceedings,  the  court  may  not  require  disclosure  of  informa- 
tion asserted  to  be  confidential  under  the  Act  in  order  to  rule  on  such  assertion. 

2.  When  either  the  patient/client  nor  his  authorized  representative  is  pre- 
sente<l  to  an  administrative  or  .iudicial  proceeding  or  they  otherwise  lack  the 
opportunity  to  assert  confidentiality,  a)  any  person  asked  in  administrative  or 
judicial  proceedings  to  disclose  confidential  information  may  assert  its  con- 
fidentiality, and  b)  the  presiding  oflScer  on  his  own  motion  or  the  motion  of  any 
party  shall  exclude  such  information.  Such  presiding  officer  may  not  exclude 
information  under  this  section  if  he  is  otherwise  instructed  by  the  client  or  his 
authorized  representative  to  permit  disclosure  or  the  proponent  of  the  evidence 
establishes  that  there  is  no  per.son  authorized  to  assert  confidentiality  in 
existence. 

3.  Whenever  confidentiality  is  asserted  under  this  Act  in  a  judicial  or  admin- 
istrative proceeding,  the  party  opposing  such  assertion  shall  have  both  the  bur- 
den of  going  foi-ward  with  evidence  and  the  burden  of  proof  with  regard  to  issues 
of  whether  confidentiality  has  been  waived  and  whether  any  relevant  trans- 
missions of  information  were  not  made  in  confidence. 

4.  No  person  shall  be  held  in  contempt  for  failure  to  disclose  confidential  infor- 
mation unless  he  has  failed  to  comply  with  a  court  order,  a  legislative  subpoena, 
or  an  order  of  an  administrative  hearing  that  he  disclose  such  information. 

Prescriptions 

Nothing  in  this  Act  shall  be  construed  as  limiting  or  interfering  with  state 
and  federal  regulation  and  monitoring  of  the  handling  and  dispensing  of  pre- 
scription drugs ;  otherwise,  however,  prescriptions  for  drugs  shall  be  considered 
confidential  information  and  subject  to  the  provisions  of  this  Act. 

Research 

Persons  engaged  in  research  may  have  access  to  confidential  information  that 
identifies  the  patient/client  where  needed  for  such  research,  provided  no  records 
thereof  shall  be  removed  from  the  service-providing  facility  that  prepared  them. 
Data  that  do  not  identify  patient/client  or  coded  data  may  be  removed  from  a 
service-providing  facility  provided  the  key  to  such  code  shall  remain  on  the  prem- 
ises of  the  facility  and  no  copies  thereof  are  removed.  Where  the  persons  engaged 
in  research  is  to  have  access  to  confidential  information,  the  reseai'ch  plan  first 
shall  be  submitted  t(\  and  approved  by.  an  appropriate  Research  Review  Com- 
mittee and  by  the  director  of  the  service-providing  facility  or  his  designee.  The 
service-providing  facility,  together  with  the  person  doing  the  research,  shall  be 
responsible  for  the  preservation  of  the  anonymity  of  the  patient/client  and  shall 
not  disseminate  data  that  identifv  a  patient/client  except  as  provided  by  this 
Act. 

Mandatory  Cautions: 

1.  All  nonoral  disclosures  of  confidential  information  sliall  boar  the  following 
statement :  "The  protection  of  the  confidentiality  of  information  contained  herein 
is  required  under  (chapter)  of  laws  of  the  State  of  (  ),  which  pro- 

vides for  damages  and  penalties  for  violations.  This  material  shall  not  be  trans- 
mitted to  anyone  without  consent  or  other  authorization  as  provided  in  the  afore- 
mentioned statute."  A  copy  of  the  pertinent  consent  from  specifying  to  whom  and 
for  Mhat  specific  use  such  communication  or  recoi'd  is  disclosed  or  transmitted. 
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or  a  statement  setting  forth  any  other  statutory  authorization  for  disclosure 
or  transmittal  and  limitations  imposed  thereon,  shall  accompany  all  such  nonoral 
disclosures.  In  cases  of  oral  disclosure,  the  person  disclosing  confidential  informa- 
tion shall  inform  the  recipient  that  such  information  is  confidential  under  the 
laws  of  this  state. 

2.  Service  providers  shall  ensure  that  all  persons  in  their  employment  or  under 
their  supervision  are  aware  of  their  responsibilities  to  maintain  the  confiden- 
tiality of  information  protected  by  this  Act  and  of  the  existence  of  penalties  and 
civil  liabilities  for  violation  of  this  Act. 

Civil  Remedies  and  Criminal  Penalties: 

1.  Any  person  aggrieved  by  a  violation  of  this  Act  may  petition  the  Circuit  Court 
for  the' county  in  which  he  or  the  alleged  violator  resides  i>r  in  which  such  viola- 
tion occurred,  for  appropriate  relief,  including  temporary  and  permanent  in- 
junctions, and  such  petition  shall  be  first  priority  with  respect  to  assignment  for 
trial.  Such  aggrieved  person  may  also  prove  a  cause  of  action  for  general  or 
special  damages  or  both  and,  in  cases  of  willful  or  grossly  negligent  violations, 
punitive  damages. 

2.  A  willful  or  grossly  negligent  violation  of  this  Act  shall  be  punishable  as  a 
Class  C  misdemeanor.  For  purposes  of  this  section,  in  cases  of  willful  disclosure 
of  confidential  information  each  such  disclosure  of  information  pertaining  to 
any  one  person  shall  constitute  a  separate  violation. 

Employee  dist-ipline 

1.  Any  state,  county,  or  local  government  employee  and  any  employee  of  a 
service-providing  facility  operated  under  contract  to  a  state,  county,  or  local 
government  or  department  or  agency  thereof,  who  repeatedly,  willfully  or  through 
gross  negligence  violates  this  Act.  shall  be  dismissed  from  employment  or.  in  the 
case  of  mitigating  circumstances  deemed  adequate  by  the  employer,  appropri- 
ately disciplined  and  transferred  to  a  po.sition.  if  apailable  and  otherwise  suit- 
able, outside  a  service-providing  facility  and  involving  no  access  to  confidential 
information. 

2.  Negligent,  nonrepetitive  violations  of  this  Act  shall  render  such  employee 
subject  to  appropriate  disciplinary  action. 

3.  In  the  course  of  any  disciplinary  or  dismissal  actions  against  such  em- 
ployees, confidential  information  shall  not  be  used  except  to  the  extent  necessary 
to  comply  with  principles  of  fair  notice  and  hearing  and  patient/client  identifiers 
shall  be  removed  from  any  such  information  prior  to  its  use  in  such  proceedings. 

4.  All  contracts  between  private  persons  and  any  state,  county,  or  local  govern- 
ment or  department  or  agency  thereof  involving  access  by  such  private  persons 
or  tlieir  employees,  representatives,  agents,  or  subcontractors  shall  include  a  pro- 
vision setting  forth  requirements  of  this  section.  Failure  to  include  this  clause  in 
any  such  contract  shall  not  limit  the  operation  of  this  section. 

Patient /client  access  to  information 

1.  Except  as  provided  in  subsections  ?,  and  4  of  this  section,  on  request  of  a 
patient/client  a  service  iirovider  shall  within  80  days  following  the  request  allow 
the  patient/client  access  to  his  service  record. 

2.  The  service  provider  shall  establish  procedures  that  (a)  allow  a  person  to 
contest  the  accuracy,  completeness,  or  relevancy  of  his  personal  data:  (b)  allow 
per.sonal  data  to  be  corrected  on  request  of  the  person  when  the  service  provider 
concurs  in  the  proposed  correction  ;  and  (c)  allow  a  i)erson  wlio  believes  that  the 
service  provider  maintains  inaccurate  or  incomplete  personal  data  concerning 
him  to  add  a  statement  to  tlie  record  .setting  forth  what  he  believes  to  be  an 
accurate  or  complete  version  of  that  personal  data.  Such  a  statement  shall  be- 
come a  permanent  part  of  the  service  provider's  personal  data  system  and  shall 
be  disclosed  to  any  individujil,  agency,  or  organization  to  which  the  disputed 
I^ersonal  data  is  disclosed. 

3.  If  a  service  provider  determines  that  disclosure  to  a  person  of  medical, 
psychiatric,  or  psychological  data  concerning  him  would  be  detrimental  to  that 
person  or  that  nondisclosure  to  a  person  of  personal  data  concerning  him  is  other- 
wise requinnl  by  law,  the  service  provider  may  refuse  to  disclose  that  personal 
dat;i  and  shall  refuse  disclosure  where  required  by  law.  In  either  case,  the  service 
provider  sliall  advise  that  iH>rson  of  his  right  to  appoint  another  clinician  of  his 
own  choice  as  "clinical  mediator"  to  have  access  to  the  record.  The  "clinical 
mediator"  may,  on  review  of  the  record,  disclose  the  record  to  the  per.«!on,  offer 
to  interpret  the  contents  of  the  record  to  the  person  or  refuse  to  disclose.  If  the 
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"clinical  mediator"  determines  against  disclosure  and  the  person  is  unwilling  to 
accept  an  interpretation  of  his  record,  the  service  provider  shall  advise  the 
I)erson  of  his  right  to  seeli  judicial  relief. 

4.  If  disclosure  of  personal  data  is  refused  hy  a  service  provider  under  this 
se<'ti(m,  the  person  aggrieved  therehy  may,  within  ."^Odays  of  such  refusal,  petition 
the  court  of  common  pleas  for  tlie  county  or  judiiial  district  in  which  he  resides  or 
in  which  the  service  provider  resides  or  practices  for  an  order  requiring  the 
service  provider  to  disclose  the  personal  data.  The  court,  after  hearing  and  an  in 
camera  review  of  the  personal  data  in  question,  shall  issue  tlie  order  requested 
unless  it  determines  that  such  disclosure  would  be  detrimental  to  the  person  or  is 
otherwise  prohibited  by  law  or  may  alternatively  authorize  disclosure  to  a  desig- 
nated clinician  or  attorney. 

5.  If  the  person  is  under  12  years  of  age.  his  parent  or  other  custodian  shall 
have  the  rights  set  forth  in  this  section  on  behalf  of  that  person.  Further,  if  the 
I)erson.  in  consequence  of  physical  or  mental  incapacity,  shall  have  been  placed 
under  guardianship,  his  guardian  shall  have  the  same  rights  set  forth  in  this 
section  on  behalf  of  that  person. 

Records  and  information  pertaining  to  minors 

1.  All  confidential  infornuition  pertaining  to  the  provision  of  health  and  social 
services  to  a  minor  shall  be  deemed  confidential,  and  no  disclosure  of  such  infor- 
mation shall  be  made  to  the  child's  parent  or  any  other  person,  except  (a)  if  a 
minor  who  is  12  years  of  age  or  older  consents  in  writing:  (b)  as  provided  under 
"Disclosures  without  Authorization"  (p.  4)  and  '-Patient/Client  Access  to  Infor- 
mation," subsection  ,3  (p.  11)  ;  (c)  if  the  service  provider  obtains  information 
that  he  or  she  believes  requires  action  to  prevent  serious  harm  to  the  minor  or 
another  person,  he  or  she  may  disclose  that  information  to  the  child's  parent, 
guardian  or  legal  custodian,  or  as  appropriate  under  the  provisions  of  the  Abused 
and  Negle<'ted  Child  Reporting  Act;  and  (d)  all  records  shall  be  available  to  the 
child's  counsel  of  record  and  professional  and  paraprofessional  persons  associated 
with  the  child's  counsel  and  to  staff  members  of  the  Juvenile  Court. 

Personal  notes:  Special  limitations  on  disclostire 

1.  A  service  provider  is  not  required  to  but  may.  to  the  extent  he  or  she  deter- 
mines it  necessary  and  appropriate,  keep  jiersonal  notes  regarding  a  patient/ 
client  wherein  he  or  she  may  record  (a)  .sensitive  information  disclosed  to  him  or 
her  in  confidence  by  other  persons  on  condition  that  such  information  would 
never  be  disclosed  to  the  patient/client  or  other  persons;  (b)  sensitive  informa- 
tion disclosed  to  him  or  her  by  the  patient/client  that  would  be  injurious  to  the 
patient/client's  relationship  to  other  persons;  and  (c)  the  service  provider's 
speculations,  impressions,  hunches,  and  reminders. 

2.  Such  per.sonal  notes  are  the  work,  pi'oduct,  and  personal  property  of  the 
service  provider  and  shall  not  be  subject  to  discovery  in  any  judicial,  adminis- 
trative, or  legislative  proceeding  or  any  proceeding  preliminary  thereto. 

Group  health  and  life  insvrance 

Xo  person  shall  demand  or  request  that  information  as  to  medical  and  mental 
health  history,  condition,  and  treatment  on  group  health  and  group  life  Insurance 
applications,  questionnaires,  and  claim  forms  or  any  copy  thereof  or  information 
therefrom  be  submitted  to  an  insurance  company  regarding  the  insurance  cover- 
age of  a  resident  of  this  state  to  or  through  any  member  or  rei>resentative  of  the 
group  or  to  or  through  the  employer  or  any  representative  or  agent  of  the  em- 
ployer of  the  persons  covered  by  such  policy,  but  only  directly  from  the  insurefl  or 
covered  i)ersons  or  their  designees  and  providers  or  covered  health  care  servii-es 
or  their  designees. 

Insurance  companies  with  group  policies  covering  persons  residing  in  this  state 
and  the  representatives  and  agents  of  such  companies,  in  accordance  with  rules 
and  regulations  to  be  lu-omulgated  by  the  Director  of  Insurance,  shall,  within 
120  days  from  the  effective  date  of  this  Act  take  measures  to  advise  group  mem- 
bers, employers  of  group  members,  and  representatives  and  agents  of  such  em- 
ployers involved  in  the  administration  of  sucli  policies  of  the  requirement-;  of 
this  section  :  cause  notices  regarding  this  section  to  be  printed  prominently  on 
all  newly  issued  or  renewal  policies,  on  printed  materials  intended  to  be  pro; 
vide<l  to  group  memliers  and  their  employers  regarding  .such  i)olicies  and  on  all 
applications,  (luestiouiiaires,  claims,  and  similar  forms  to  be  snbmitted  by  or  on 
behalf  of  covered  persons  and  by  persons  providing  covered  health  care  services. 
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For  purposes  of  this  section,  covered  liealtli  care  services  sliall  include  diagnostic 
and  evalnative  services.  This  section  sliall  not  apply  to  applications  for  life  insur- 
ance benefit  payments. 

Health  and  life  insurance;  prohibition  on  requirement  of  consent  to  disclosure  hij 
insurance  company  to  others 

Xo  insurance  company  or  any  employee,  representative,  or  agent  thereof  shall 
require  of  any  person  residing  in  this  state  as  a  condition  of  the  issuance,  con- 
tinuation, renewal,  or  reinstatement  of  life,  health,  accident,  medical,  hospitaliza- 
tion, or  similar  insurance  polic.v  or  as  a  C(mdition  of  paying  any  benefits  there- 
under that  an  applicant,  insured  or  covered  person,  or  any  person  acting  in  his 
behalf,  authorize  or  agree  to  authorize  such  insurance  company  to  disclose  or 
redisclose  confidential  information  with  patient/client  identifiers  to  persons  other 
than  itself.  Advice  that  no  such  requirement  may  lawfully  be  imposed  must  be 
given  in  conjunction  with  any  request  for  such  authorization. 

State,  count}/  and  local  information  system 

Official  inspections. — Nothing  in  this  Act  shall  be  construed  as  prohibiting  any 
state,  county,  or  local  government  official  from  performing  any  audits,  investiga- 
tions, or  inspections  of  health  or  social  service  facilities  in  the  state  as  required 
or  authorized  by  law.  provided  that  the  performance  of  such  duties  shall  not 
entail  removal  from  any  such  facility  of  any  confidential  information  with,  client 
identifiers  or  any  codes  or  keys  to  electronically  processed  information. 

Statistical  reports. — Nothing  in  this  Act  shall  be  construed  as  prohibiting  the 
issuance  of  statistical  reports  and  similar  anonymous  data  regarding  the  opera- 
tions of  health  or  social  service  facilities. 

Electronic  data  processing 

1.  No  electronically  processed  data  of  confidential  information  with  patient 
client  identifiers  shall  be  recorded  on  equipment  outside  a  mental  health  facility 
except  in  accordance  with  this  section. 

2.  Confidential  information  regarding  current  patient/clients  may  be  recorded 
on  electronic  data  processing  equipment  outside  a  mental  health  facility  only  if  a) 
such  information  is  encoded  by  means  that  make  it  impossible  for  persons  other 
than  data  processing  personnel  within  such  facility  to  discern  the  identity  of 
individual  patient/clients;  b)  the  encoding  means  or  devices  by  which  a  patient/ 
client  can  be  identified  are  delivered,  within  60  days  after  a  client  is  discharged  or 
otherwise  ceases  to  participate  in  diagnosis  or  treatment,  by  data  processing 
personnel  within  such  facility  to  a  person  or  persons  under  the  direct  super- 
vision of  the  facility  director,  which  person  or  persons  are  strictl.v  denied  access 
to  the  electronic  data  processing  equipment  and  are  resiwnsible  for  the  safe- 
keeping of  such  encoding  means  or  devices  and  the  denial  of  access  thereto  to  all 
persons  except  as  provided  in  subsection  (3)  of  this  section;  c)  the  encoding 
means  or  devices  b.v  which  a  former  pntient/client  can  be  identified  may  be  re- 
turned to  data  processing  personnel  for  purposes  of  reactivating  access  to  con- 
fidential information  stored  on  electronic  data  processing  equipment  when  and 
only  when  the  patient/client  to  which  such  information  pertains  has  reentered 
diagnosis  or  treatment  at  such  facility  or  a  request  for  confidential  information 
which  ma.v  be  honored  under  the  provisions  of  this  Act  has  been  receivetl ;  and 
d)  no  later  than  5  years  after  a  patient/client  has  been  discharged  or  has  other- 
wise ceased  to  receive  services  at  such  facility  or.  in  the  case  of  a  minor  receiving 
service  that  was  terminated  during  his  minority,  no  later  than  5  .veai's  after 
attaining  his  majority,  either  said  encoding  means  or  devices  pertaining  to  such 
patient/client  shall  be  destroyed  or  all  electronically  processed  data  pertaining 
to  such  patient/client  shall  be  returned  to  data  personnel  at  such  facility.  Those 
facilities  planning  long-term  epidemiological  research  may  request  luider  the 
research  provisions  of  this  statute  special  informetl  consent  from  the  patient/ 
client  or  authorized  representative  to  maintain  the  patient/client's  records  for 
an  extended  period  of  time.  Treatment  may  not  be  denied  for  failure  to  consent. 
The  ])atientlclient  may  at  any  time  cancel  consent  without  prejudice. 

3.  Such  encoding  means  or  devices  may  be  disclosed  to  the  extent  a)  necessary 
for  auditors  regularly  employed  by  the  State  to  in.spect  electronic  data  equip- 
ment to  insure  strict  and  complete  compliance  with  this  Act,  provided  that  such 
insjiections  shall  not  involve  the  removal  of  such  encoding  means  and  devices  or 
copies  or  other  reproductions  thereof  from  a  mental  health  facility,  or  b)  required 
for  a  fair  hearing  in  connection  with  the  disniisal  of  an  employee  charged  with 
violating  this  Act.  and  c)  nece.«:sary  for  use  in  a  civil  or  criminal  action  arising 
out  of  violations  of  this  Act. 
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4.  This  section  does  not  apply  to  electronic  processins'  of  (lata  concerninj;  per- 
sons covered  by  medical  or  other  health  insurance  by  an  insurance  company  pro- 
viding such  coverage  to  such  specific  individuals,  provided  such  company  is  peri- 
odically audited  in  accordance  with  regulations  promulgated  liy  the  Commis- 
i-'ioner  of  Insurance  to  assure  strict  and  complete  adherence  to  the  i)rovisions 
of  this  Act. 

IndUjCHcy  investUjalions. — Any  agency  of  state,  county,  or  local  government 
charged  with  responsibility  to  investigate  or  audit  claims  of  indigency,  hardship, 
or  similar  status  whereby  individuals  may  receive  health  or  social  services  with- 
out charge  or  on  the  basis  (»f  reduced  charges  shall  maintain  the  contidentiality 
of  the  patient/clients  in  the  conduct  of  such  investigations  or  audits  and,  upon 
the  completion  thereof,  shall  forward  a  report  to  the  facility  or  agency  for 
whom  prepared  and  shall  keep  no  record  of  such  investigation  by  which  any 
patieut/clieut  can  be  identified. 

DiMclosiirci  required  in  federaUii  funded  programs 

1.  Confidential  information  may  l>e  disclosed  to  federal  departments  and  agen- 
cies to  the  extent  required  under  federal  law  to  obtain  reimbursement  for  diag- 
nosis, treatment,  and  other  social  services  under  federally  funded  programs  for 
review  and  audit  that  are  a  requisite  for  participation  in  federally  funded 
programs. 

L*.  Any  organization  or  agency  designated  under  federal  law  to  perform  such 
reviews  or  audits  of  the  cases  of  patient/clients  who  are  residents  of  this  state 
shall  maintain  the  confidentality  of  confidential  information,  shall  not  di.sclose 
confidential  information  except  to  the  extent  required  by  federal  law,  and  shall 
destroy  the  means  by  which  patient/clients  can  be  identified  in  such  information 
and  records  containing  such  information  at  the  earliest  opportunity  consistent 
w^tJi  the  requirements  of  federal  law. 

3.  To  ensure  that  confidential  information  regarding  citizens  and  residents  of 
this  state  is  afforded  maximum  protection  consistent  with  the  provisions  of  this 
Act,  the  Directors  of  each  state  code  department  delivering  health  or  social 
services  shall  promulgate  regulations  that  specify  the  minimum  information 
required  pursuant  to  subsections  1  and  2  of  this  section  and  disclosures  in  excess 
thereof  shall  constitute  violations  of  this  Act.  In  the  event  a  demand  for  con- 
tldential  information  in  excess  of  that  provided  for  in  such  regulations  is  made 
up  of  any  health  or  social  service  provider  in  this  state  upon  pain  of  disallowance 
or  reimbursement  or  other  benefits,  such  provider  shall  immediately  refer  the 
matter  to  the  Director  of  the  appropriate  state  code  dei)artment  or  his  designee, 
who  shall,  on  behalf  of  such  provider,  attempt  a  resolution  of  the  matter  either 
liy  neirotiation  or  appropriate  court  action  or  by  authorizing  said  provider  to  dis- 
<'lose  if  he  determines  that  disclosure  is  required  by  federal  law.  Disclosures 
pursuant  to  the  preceding  sentence  shall  not  constitute  violations  of  this  Act  if 
all  reasonable  measures  to  assure  confidentiality  are  taken. 

4.  The  Director  of  each  state  code  department  delivering  health  or  social 
services  shall  prepare  written  notices  describing  the  requirements  under  any 
federally  funded  programs  for  the  disclosure  of  confidential  information  and 
the  pui-poses  for  such  access :  and  he  shall  promulgate  regulations  establish- 
ing procedures  whereby  each  person  heiug  provided  care  or  other  services  for 
which  reimbursement  will  lie  sought  through  a  federally  funded  program  involv- 
ing such  disclosure  will  lie  given  such  notice  at  the  outset  of  the  delivery  of 
services.  Such  notices  shall  provide  advice  regarding  the  individual's  option  not 
to  receive  treatment  on  a  basis  whereunder  such  disclosures  are  required. 


[Editorial  from  the  American  .Tournal  of  Psychiatry] 
TiiE  APA  Model  Law  ox  Coxfidextiality  of  Health  axd  Social  Service  Records 

The  model  law  on  confidentiality  prepared  jointly  by  the  APA  Task  Force  on 
Confidentialit.v  of  rhildren's  and  Adolescents'  Clinical  Records  (Frank  Rafferty, 
M.D..  Chain)erson)  and  the  APA  Committee  on  Confidentiality  (.Terome  S.  P>eig- 
ler,  M.D.,  Chairper.son)  is  designed  to  serve  as  a  prototyi)e  for  potential  enact- 
ment in  the  individual  states.  The  model  is  broadly  drawn,  applies  to  all  medical, 
psychiatric  and  social  .service  records,  and  some  provisions  mav  be  considered 
controversial,  but  each  jurisdiction  can  decide  for  itself  which  of  the  stipulations 
are  desirable  and/or  enactable  in  the  local  legislative  and  professional  ambience. 
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Due  to  the  impact  of  Watergate,  the  Ellsberg  case,  the  "Report  of  the  Privacy 
Protection  Study  Commis-siou,"  the  proliferation  of  linked  data  banks  and  the 
privacy  encroachments  by  insurance  curriers,  the  issues  of  privacy,  confidential- 
ity and  the  privilege  of  communications  between  physician  and  patient  are  promi- 
nent in  the  attention  of  the  public.  Several  independent  groups  have  fashioned 
model  laws  on  confidentiality.  The  APA  Model  Law,  we  believe,  is  at  present  the 
most  sophisticated  and  technical  from  the  point  of  view  of  our  profession. 

A  law  of  "confidentiality"  has  a  much  broader  reach  than  does  a  law  on 
"privilege,"  which  appUes  only  to  doctor-patient  privilege  in  judicial,  adminis- 
trative and  legislative  proceedings.  Also,  most  privilege  laws  have  so  many  ex- 
cei>tions  as  to  be  of  limited  value.  A  law  on  confidentiality  must  consider  the 
con.stitutioual  right  to  privacy,  professional  ccxles  of  ethics,  confidentiality  of 
therapist-patient  commvmications  and  rules  and  regulaticms  regarding  ho&i>ital 
records  and  other  health  care  and  social  service  information.  Similarly,  the  re- 
siwmsibilities  of  computer-bank  technicians,  researchers,  insurance  companiess  and 
employer."?  must  be  articulate<l  to  protect  the  pi-ivacy  of  the  individual  and  yet 
provide  the  valid  requirements  of  society  for  scientific  advance  and  business 
technology. 

The  APA  Model  I>aw  on  Confidentiality  is  a  highly  technical  document  and  uill 
require  exi>ert  legal  counsel  to  transbite  some  of  its  provisions.  For  example,. 
Section  2  on  "Definitions"  provides  the  basis  for  confidentiality  to  a  degree  that 
becomes  apparent  only  as  one  studies  carefully  the  remainder  of  the  law.  Section 
3  provides  for  informed  consent  so  that  "blanket"  consent  forms  cannot  be  used 
by  insurance  carriers ;  patients  may  revoke  previous  cou.sent ;  and  unauthorized 
redisclosures  are  prohibiteil.  The  insurance  industry  objects  to  the.se  provisions 
on  the  basis  of  cost,  but  the  public  increasingly  demands  such  protection.  Several 
reviewers  of  the  Model  Law  have  objected  to  the  12-year  age  of  consent  as  being 
too  low :  others  point  out  that  age  7  is  stipulated  in  federal  regulations  concern- 
ing human  experimentation.  Again,  each  jurisdiction  can  decide  the  specific  age 
of  consent  according  to  a  local  consensus. 

Section  "4.  Disclosures  Witliout  Authorization"  is  a  particularly  subtle  sec- 
tion providing  confidentiality  guidelines  in  situations  of  training,  audit,  accredi- 
tation, billing,  medical  emergency,  dangerousness  and  litigation.  Much  case  law 
and  practical  experience  has  been  encompasse<l  in  drawing  an  optimal  line  be- 
tween the  needs  for  confidentiality  and  the  legitimate  needs  of  a  complex  .society 
for  information.  Paragraph  4(c)  allows  breach  of  confidentiality  to  reix>rt  child 
abuse;  and  aLso  to  protect  a  patient  or  an  intended  victim  fi-om  a  dangerous  act 
at  the  therapist's  sole  discretion.  This  is  much  different  than  a  "^duty  to  warn" 
inteii>reted  to  have  lieen  mandated  by  the  T«/y/.'?o;5'' decision. 

Paragraph  4(e)  "Patient/Client — Jyitigant  Exception"  protects  communications 
between  therapist  and  pitient  iu  litigation.  Provision  is  made  for  testimony  by 
an  examining  clinician  rather  than  the  therapist  unless  there  are  unusual  cir- 
cumstances ;  similarly  content  of  therapist-patient  communications  is  protected 
unless  a  comi>elling  need  is  proven.  In  contrast  to  mots  current  laws,  the  balance 
is  changed  toward  protecting  patient-therapist  communication.  Provision  is  also 
made  to  allow  a  clinician  to  defend  himself  in  ease  of  malpractice  action.  Simi- 
larly, disclosures  from  a  court-ordered  psychiatric  examination  are  limited  to  the 
patient's  clinical  condition,  thus  precluding  using  the  professional  examination 
for  a  imlice  function. 

Particularly  relevant  currently  is  Section  "7.  Prescriptions."  It  provides  that 
prescriptions  constitute  confidential  information  and  are  subject  to  this  Act,  but 
that  state  and  federal  drug  regulations  and  laws  must  be  obeyed. 

Provisos  for  confidentiality  in  a  context  of  research  ( Se<'tion  8)  are  re-sisted 
by  eiNdemiologisIs  and  stiitisticians.  We  draw  a  line  at  removing  partient- 
identiliable  <'(>nfi(lential  material  from  the  .service-providing  facility.  Most  .stati.«9t;i- 
cal  and  epidemiological  research  can  be  carried  out  on  non-identifiable  data.  Re- 
search access  to  on-site  identifiable  data  shall  be  pre-reviewed  by  an  appropriate 
Research  Review  Committee. 

Penalties  for  \inautliorized  disclosures   (Sections  10  and  11)   are  intended  tO' 
nnrlerline  tlie  respon.silvility  of  jirnfessional  as  well  as  clerical  per^^onnel  to  recog- 
nize their  resi>onsibilitie.s  to  maintain  tlie  confidentiality  of  patient  records.  There- 
is  some  controversy  over  whether  jiunitive  penalties  as  well  as  civil  penalties  are 
in  order.  Tlie  Committees  feel  that  punitive  damages  for  willful  or  gro.«;.sly  negli- 
gent violations  of  <'onfidentiality  are  reasonal>le.  but  again  lo<'al  jurisdiction  can 
moilify  these  stipulations  according  to  their  own  judgment.  Ho.si)ital  administra- 
tors view  sivcli  provisions  for  damages  with  ajyi>rehension.  but  in  our  information- 
hungi-y  sm-iety  the  lialnace  forces  must  l>e  directed  to  emphasize  the  importance  of 
privacy,  and  all  personnel  must  be  educated  as  to  llieir  responsibilities  to  protect 
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the  interests  and  privacy  of  our  patient.s.  Tlie  Denver  State's  Attorney  demon- 
strated that  Factual  Service  Kurean  obtained  sensitive  medical  information 
from  hospital  and  private  office  charts  fraudulently  by  impersonating  medical  i)er- 
sonnel.  Punitive  penalties  would  help  prevent  such  criminal  activity. 

Another  innovative  and  perhaps  controversial  section  (12)  deals  with  the 
access  by  patients  to  their  clinical  records.  Current  federal  and  state  legislation 
as  well  as  case  law  provides  for  such  access  by  consumers  to  data  from  which 
decisions  modifying  their  lives  are  made  by  others,  such  as  credit  agencies.  When, 
however,  a  physician  determines  that  disclosure  of  clinical  data  would  he  detri- 
mental to  the  patient,  a  hierarchy  of  procedures  is  estal)lished  by  which  a  patient 
may  contest  that  decision.  A  "clinical  mediator"  clinician  may  be  appointed  by 
The  patient  to  review  the  material;  if  he  agrees  with  the  original  clinician  and 
also  does  not  disclose  the  information,  the  persistent  patient  may  go  to  court  for 
a  hearing  and,  if  necessary,  in  camera  review  of  the  data. 

Another  precaution  regarding  such  disclosures  is  provided  in  Section  "14. 
Personal  Notes."  The  concept  of  "work  record"  of  an  attorney  provides  that  a 
lawyer's  notes  regarding  a  client's  case  are  not  discoverable  in  the  interest  of 
•establishing  a  circumstance  under  which  a  citizen  may  be  free  to  disclose  his 
troubles  to  a  lawyer  in  his  democratic  self-interpst.  This  concept  is  extended  to 
the  work  record  of  a  clinician  so  that  .sensitive  third-party  infonnation  can  be 
protected  as  well  as  his  own  .speculations,  impressions  and  research  data.  Thus 
:a  chilling  factor  to  his  research  and  clinical  interests  is  avoided.  This  is  a  pioneer 
concept  and  will  have  to  stand  the  test  of  time. 

Section  15  provides  for  confidentiality  of  insurance  records.  There  have  been 
■jnany  instances  of  breach  of  privacy  by  employers  and/or  clerical  personnel. 
Provision  is  made  for  the  bypass  of  employer  personnel  offices  via  direct  com- 
munication with  the  insurance  companies.  Section  16  prohibits  unauthorized  re- 
disclosure  to  other  agencies  by  the  insurance  companies,  such  as  the  Medical 
Information  Bureau.  The  insurance  industry  will  resist  enactment  of  these  two 
Sections,  and  in  most  states  will  prevail,  as  they  did  this  past  year  in  Illinois, 
where  a  Confidentiality  Act  containing  most  of  the  provisions  of  the  APA  Model 
I^aw  was  passed  by  the  legishitnre.  It  is  hoiked  that  the  Congressional  implemen- 
tation of  the  recommendations  of  the  Privacy  Pi-otection  Study  Commission  will 
neutralize  this  aspect  of  insurance  applications  and  claims. 

Section  17  and  18  formulate  guidelines  for  state,  county,  local  and  federal 
agencies  to  perform  audits,  inspections  and  investigations.  There  have  been  many 
instances  in  which  au<litors  and  police  agencies  have  demanded  access  to  sensi- 
tive records  thereby  destroying  tlie  effectiveness  of  psychiatric  and  dnig-abuse 
clinics.  A  principle  has  been  established  that  funding  per  se  does  not  entitle  com- 
plete access  to  identifiable  clinical  records.  Government  agents  must  become 
educated  to  their  responsibility  to  protect  the  privacy  of  citizens  including  those 
who  receive  agency  largesse. 

Similar  problems  exist  with  data  processing.  Linkages  of  various  data  banks 
allow  profiling  of  private  citizens  to  an  unexi)ected  extent  with  only  the  social 
security  number  or  a  driver's  license  number.  To  help  counter  such  unauthorized 
incursions  in  privacy,  paragraph  17  (c)  has  been  designed.  At  present  most  gov- 
ernment agencies  will  resist  such  attempts  at  regulation.  But  again  it  is  a  matter 
of  persistent  education  of  the  consumer,  the  profession  and  the  bureau. 

In  some  states  the  APA  Model  Law  is  a  radical  advance  and  will  not  be  en- 
actable  at  present.  In  some  jurisdictions,  however,  parts  of  the  model  are  already 
enacted.  In  Illinois  most  of  the  model  has  passed  the  legislature  and  awaits  the 
governor's  action.  It  was  necessary  to  omit  the  .section  dealing  with  insurance 
matters  {due  to  the  effectiveness  of  the  insurance  industry  lobby)  in  order  to 
save  the  remainder  of  the  bill.  Similarly  it  was  necessary  to  provide  access  to 
the  state's  attorneys  for  investigative  purposes,  but  with  the  proviso  that  un- 
authorized redisclosure  was  prohibited. 

Because  of  the  public's  interest  in  pre.serving  privacy,  it  has  been  predicted 
that  in  ten  years  all  states  will  have  privacy  laws.  Psychiatrists,  because  they 
are  particularly  sensitive  to  confidentiality  as  a  prerequisite  to  the  effectiveness 
of  their  work,  are  among  the  leaders  in  effectuating  such  legislation.  The  APA 
Model  Law  incorporates  our  expertise.  Most  lawyers  will  be  opposed  to  many 
of  its  provisions.  .lust  as  we  require  confidentiality  for  our  work,  lawyers  require 
complete  discovery  of  information.  Our  professional  interests  are  antithetical, 
hut  subject  to  negotiation,  legislation  and  litigation.  It  is  in  the  intere.st  of 
society,  our  patients  and  our  profession  that  confidentiality  laws  be  enacted  in 
each  state.  The  Model  Law  can  serve  as  a  prototype  lending  itself  to  local  modifi- 
cations. The  APA  Committee  is  available  for  questions  and  advice. 
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UNITED   STATES   DISTRICT  COURT  NORTHERN  DISTRICT  OF 

CALIFORNIA 

No.    C-71    912    RFP 
The  Stanford  Daily,  et  al..  plaintiffs 

V. 

James  Zxtkcher.  individually  and  as  Chief  of  Police  of  the  City  of  Palo  Alto, 
County  of  Santa  Clara,  State  of  California,  et  al.,  defendants 

affidavit   of   EUGENE   A.   AVOLF   IX   OPPOSITION   TO   REQUEST   FOR   PRELIMINARY 

INJUNCTION 

Eugene  A.  Wolf,  being  first  duly  sworn,  deposes  and  says  : 

1.  I  am  a  Deputy  District  Attorney  in  and  for  the  County  of  Santa  Clara.  I 
am  in  rharse  of  the  trial  of  David  Reeves,  regarding  alleged  commission  of  sexual 
assaults  upon  one  Robert  Carlino. 

2.  At  my  request,  Anthony  Cvetan  attempted  to  obtain  an  interview  and  copie.s 
of  the  record  of  Dr.  Lederberg.  the  Psychiatrist  who  interviewed  tlie  victim,  on 
February  7,  1973.  at  the  i-equest  of  Dr.  Weiss  who  had  been  requested  by  Palo  Aito 
Police  to  examine  the  victim.  I  was  kept  advised  by  Mr.  Cvetan  of  his  difficulties 
in  obtaining  the  report  and  interview  with  Dr.  Lederberg. 

3.  Sometime  in  the  latter  part  of  May  1973.  between  one  week  or  ten  days  prior 
to  .lune  1,  1973.  Mr.  William  Keough  contacted  me  by  telephone  to  discuss  Dr. 
Lederberg's  concern  regarding  release  of  the  materials  to  our  office.  I  advised  Mr. 
Keough  of  the  necessity  for  the  information  and  its  relevance  to  the  criminal 
court  proceedings  and  indicated  to  him  that  we  needed  to  review  the  documentri 
and  talk  to  her  prior  to  the  trial  in  order  to  prepare.  'Sir.  Keough  indicated  at  the 
close  of  the  conversation  he  would  be  back  in  contact  with  me.  I  did  not  talk 
again  with  ^Ir.  Keough  or  his  partner,  Gerald  Marer.  prior  to  June  1.  1973.  and 
1  was  never  advised  that  any  attempt  was  being  made  to  quash  the  subpoena 
duces  tecum  or  otherwise  holding  a  hearing  on  the  matter. 

4.  On  or  about  May  30  and  May  31.  1973.  I  received  infonnation  from  Mr. 
Cvetan  that  investigators  for  the  defendant,  Mr.  Reeves,  have  been  given  infor- 
mation regarding  our  attempts  to  obtain  Dr.  Lederberg's  cooperation,  which 
information  could  only  have  come  through  Dr.  I^ederberg  or  those  in  contact 
with  her.  I  was  further  advised  that  had  signed  a  release  of  his  file  to  Mr. 
Keough  at  Dr.  Lederberg's  insistence.  Considering  these  fact-s.  I  then  assistefl 
in  preparation  of  the  application  for  search  warrant  which  led  to  the  search  and 
eventual  obtaining  of  the  records  on  June  1, 1973. 

5.  On  June  4.  1973,  I  was  contacted  by  defense  coun.cel  for  Mr.  who  advLsed 
that  he  had  Ifarned  we  had  obtained  Dr.  Lederberg's  file.  To  my  knowledge. 
(lefen.se  counsel's  knowledge  could  only  have  come  from  Dr.  Lederberg  or  thase 
in  association  with  her. 

0.  The  subi)oena  duces  tecum  was  initially  served  to  secure  the  presence  of  Dr. 
Lederberg  for  the  first  anticipated  trial  date  only.  At  the  request  of  Mr.  Marer, 
when  the  defendant  requested  a  continuance  of  the  trial  date.  I  obtained  a  con- 
tinuance to  a  date  for  the  convenience  of  his  client  in  order  that  she  could  travel 
to  Europe  in  July  1973.  This  case  is  the  first  in  my  experience  in  which  with  a 
release  and  subi)oena  duces  tecum  outstanding  we  were  unable  to  obtain  an  inter- 
view and  review  of  the  records  for  puri>oses  of  the  prosecution.  Only  because  of 
the  uniqne  facfs  of  this  case  was  a  search  warrant  considered  and  actually  sought 
and  obtained.  The  defense  counsel  for  Mr.  Reeves  has  reqiiested  dis^overj'  of  the 
materials  obtainetl  from  Dr.  Lederberg  for  purpo.ses  of  preparing  for  trial. 

Dated  :  June  27,  1973. 

Eugene  A.   Wolf. 

Sul).scribed  and  sworn  to  before  me  this  27th  day  of  June,  1973. 

Ron    Stuart 
Deputy  Court   Clerk. 

[From  the  Congressional  Record,  Vol.  124.  June  .5,  197S] 

By  Mr.  BAYH   (for  himself,  Mr.  Metzenbnum.  and  Mr.  Percy)  : 

S.  3104.  A  liill  entitlod  "The  Citizen's  Privacy  Protection  Amendment  of  1978" ; 

to  the  Committee  on  the  Judiciary. 

Mr.  Bayh.  Mr.  President,  totlay  I  am  introducing  along  with  Senators  Metzen- 

baum  and  Percy  the  citizen's  privacy  protection  amendment  to  the  Civil  Rights 
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\ct  This  legislatiou  i,s  designed  to  establish  special  procedures  for  searching  and 
seizing  evidence  .if  a  crime  when  that  eviduce  is  in  tlie  possession  of  a  person  not 
impUcated  in  any  criminal  activity.  A  special  exceplion  to  this  approach  is  iucor- 
l)orated  when  there  are  specific  indications  that  the  evidence  to  be  sought  might 
be  hidden  or  destroyed. 

The  Citizens  I'rivacy  Protection  Amendment  of  1978  is  a  response  to  the 
Supreme  (^)urfs  decision  of  last  week  in  the  case  of  Zurcher  against  Stanford 
Daily.  In  that  decision  the  majority  held  that  the  police  armed  with  a  warrant 
could  forcibly  and  without  notice,  search  a  person's  business  or  hcmie  for  evi- 
dence of  a  crime  even  if  that  person  is  in  no  way  susitected  of  complicity  in  that 
crime.  While  no  one  would  argue  that  prosecutors  should  not  have  access  to  nec- 
essary evidence.  I  do  not  believe  that  tliis  is  an  appropriate  standard  for  seeking 
such  "evidence  from  innocent  third  parties.  As  chairman  of  the  Subcommittee  on 
the  Constitution  I  am  particularly  disturbed  over  the  dangerous  imjilications  this 
ruling  could  carry  for  our  first,  fourth,  and  sixth  amendment  freedoms  and  the 
citizen's  right  to  privacy  in  general. 

Mr.  Pre.-<ident.  the  Zurcher  decision  i)oses  a  particubir  threat  to  tlie  media  and 
its  constitutionally  protected  functions  of  news  gathering  and  dissemination.  By 
its  very  nature  the  media  conducts  investigations  of  possible  criminal  activity  by 
a  wide  variety  of  people  and  organizations.  The  fruits  of  these  investigations 
could  almost  routinely  be  considered  "evidence"  relating  to  crimes  and  would, 
therefore,  lie  subject  to  seizure  by  unannounced  police  raids  of  newspaper,  radio, 
and  television  stations.  In  the  coui'se  of  these  searches  confidential  news  sources 
could  very  well  be  compromised  and  exposed.  As  Justice  Stewarts  dissent  in 
Zurcher  points  out : 

"A  searcli  warrant  allows  police  officers  to  ransack  the  files  of  a  newspaixjr, 
reading  each  and  every  document  until  they  have  found  the  one  named  in  the  war- 
rant, while  a  subpoena  would  permit  the  newspaper  itself  to  prmluce  only  the 
specific  documents  requested.  A  search,  unlike  a  subpoena,  will  therefore  lead  to 
the  needless  exposure  of  confidential  information  completely  unrelated  to  the 
puri>«se  of  the  investigation.  The  knowledge  that  police  oflicers  can  make  an  \\n- 
announced  raid  on  a  newsroom  is  thus  bound  to  have  a  deterrent  effect  on  the 
availability  of  confidential  news  sources.  The  end  result,  wholly  inimical  to  the 
First  Amendment,  will  be  a  diminishing  flow  of  potentially  important  informa- 
tion to  the  public. 

'"One  need  not  rely  on  mere  intuition  to  reach  this  conclusion.  The  record  in  this 
case  includes  affidavits  not  only  from  members  of  the  staff  of  The  Stanford  Daily 
but  from  many  professional  journalists  and  editors,  attesting  to  precisely  such 
Iiersonal  experience.  Despite  the  Court's  rejection  of  this  uncontroverted  evi- 
dence. I  believe  it  clearly  establishes  that  unannounced  police  searches  of  news- 
paper offices  will  significantly  burden  the  constitutionally  protected  function  of 
the  press  to  gather  news  and  report  it  to  the  public." 

It  should  be  emphasized,  of  course,  tliat  tlie  dangers  posed  by  Zurcher  are  not 
c(mfined  to  the  media.  Justice  Stevens'  dissent  ebi<(uently  outlines  the  negative 
implications  of  the  court's  opinion  for  our  rights  to  privacy  on  a  broad  siiectrum 
of  American  society : 

".Tust  as  the  witnesses  who  partiiiiiate  in  an  investigation  or  a  trial  far  out- 
number the  defendants,  the  jiersons  who  possess  evidence  that  may  lielp  to  iden- 
tify an  offender  or  explain  an  asix^-t  of  a  criminal  transaclio.u.  far  outnumber 
tliose  who  have  custody  of  weapons  or  plunder,  (^ountless  law  abiding  citizens — 
doctors,  lawyers,  merchants,  customers,  bystanders — may  have  do<-uments  in 
their  possession  that  relate  to  an  ongoing  criminal  investigation.  The  conse- 
quences of  sulijecting  this  large  category  of  persons  to  unannounced  police 
searches  are  extremely  serious.  The  ex  parte  warraiit  [irocedure  enaliles  the  prose- 
cutor to  obtain  access  to  privileged  documents  th;it  could  not  be  examined  if  ad- 
vance notice  gave  the  custodian  an  opportunity  to  object.  The  search  for  the  docu- 
ments described  in  a  warrant  may  involve  th^  insi>ection  of  files  containing  other 
I-rivate  matter.  The  dramatic  cliaracter  of  a  sudden  search  may  c.iuse  an  en- 
tirely unjustified  injury  to  the  reputation  of  the  persons  searched." 

Air.  President,  in  its  decision  the  majority  stated  that  Congress  was  free  to 
establish  more  stringent  legislative  standards  than  tlie  rule  laid  dowm  by  tlie 
Court  in  Zurcher.  I  believe  we  have  a  responsibility  to  resjtond  to  tliat  invitation. 
The  citizen's  privicy  protection  amendment  would  reqiu're  that  when  any  person 
acting  under  color  of  law.  whether  a  Federal.  State  or  local  official,  seeks  evi- 
den^^e  of  a  crime  from  a  citizen's  home  or  business  wlio  is  not  suspected  of  being 
involved  in  the  crime  the  proper  procedure  is  to  serve  a  stibjiena  duces  tecum 
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rather  than  conduet  a  suri>rise  search.  An  exception  to  this  approach  is  reeojr- 
nized  if  there  is  reason  to  believe  the  evidence  could  be  lost  or  destroyed.  Viola- 
tions of  tJie  act  will  result  in  civil  damages. 

Mr.  President,  it  is  one  of  the  strengths  of  our  Constitution  that  it  provides 
so  many  safeguards  to  insure  fair  treatment  and  due  process  for  those  pei-sons 
suspected  of  crimes,  but  I  al.so  strongly  believe  that  when  there  is  absolutely  no 
reason  to  suspect  a  particular  citizen  is  in  any  way  Implicated  in  criminal  ac- 
tivity, that  citizen's  right  to  privacy  in  his  or  her  home  or  business  should  be 
stricitly  adhered  to  by  our  Government.  This  is  an  ancient  and  honorable  princi- 
ple. It  might  be  well  for  us  to  bear  in  mind  one  of  tlie  most  famous  statements  by 
William  Pitt  in  this  regard  : 

"The  poorest  man  in  his  cottage  may  bid  defiance  to  all  the  forces  of  the  crown. 
It  may  be  frail,  its  roof  may  shake,  the  wind  may  Mow  through  it.  the  storm  may 
enter,  the  rain  may  enter,  l>ut  tlie  King  of  England  cannot  enter.  All  of  his  forces 
dare  not  cross  the  threshold  of  tb.e  ruined  tenements." 

The  citizen's  privacy  protection  amendment  will  insure  that  persons  not  sus- 
pected of  crimes  will  be  afforded  an  equal  degree  of  privacy  from  their 
Government. 

Mr.  President,  I  ask  unanimous  consent  that  the  text  of  my  bill  and  an  editorial 
from  the  Washington  Post  be  printed  in  the  Record. 

There  l)eing  no  objection,  the  bill  and  editorial  were  ordered  to  be  printed  in 
the  Record,  as  follows  : 

S.  3164 

Br  if  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
Amerira  /»  Cunfji-csis  asficiiihlcd.  That  this  Act  may  be  cited  as  the  Citizen's  Pri- 
vacy Protection  Amendment  of  1078. 

Sec.  2.  In  order  to  assure  the  rights  of  citizens  under  the  4th  and  14th  Amend- 
ments of  the  Constitution  and  to  protect  the  freedom  of  the  press  under  the  1st 
Amendment,  the  Civil  Rights  Act  of  1964  is  amended  by  adding  at  the  end  thereof 
a  new  Title  XII  as  follows  : 

"title   XII 

"Sec.  1201.  Subject  to  the  exceptions  found  in  Section  1202  of  this  Act,  anyone 
acting  under  color  of  the  law  who  has  probable  cause  to  believe  evidence  of  a 
crime  is  located  on  or  about  premises  in  which  the  pei'son  in  possession  of  the  evi- 
dence has  a  reasonable  expectation  of  privacy  shall  attempt  to  secure  that  evi- 
dence only  through  a  subpoena  duces  tecum. 

Skc.  1202.  Notwithstanding  Section  1201  of  this  Act :  a  wan-ant  may  issue  if: 

( 1 )  there  is  probable  cause  to  believe  the  person  or  persons  in  possession  of 
the  evidence  may  be  involvefl  in  the  crime  under  investigation,  or 

<2)  there  is  i>robable  cause  to  believe  the  evidence  sought  to  be  seized  would 
be  destroyed,  hidden  or  moved  if  the  procedures  set  out  in  Section  1201  were 
followed. 

Sec.  1203.  (a)  Any  person  aggrieved  by  a  violation  of  Title  XII  of  the  Act  may 
conmience  a  civil  action  in  an  ai)propriate  United  States  District  Court. 

(b)  In  any  action  brought  luider  this  Section  the  Court  may  awai'd  such  gen- 
eral damages  as  may  be  appropriate  as  well  as  punitive  damages  not  to  exceed 
$10,000  for  each  violation." 

Restricting  Search  Warrants 

Near  the  end  of  the  Supreme  Court's  decision  expanding  the  use  of  search  war- 
rants to  seize  private  papers.  Justice  Byron  R.  White  pointed  out  how  the  effects 
of  the  decision  can  be  overcome.  "Of  course,"  he  wrote,  "the  Fourth  Amendment 
dfies  not  prevent  or  advi.se  against  legislative  or  executive  efforts  to  establish 
nonconstitutional  protections  against  po.ssible  abuses  of  the  search  warrant  pro- 
cedure. .  .  ."  What  he  means  is  that  Congress  can  jiass  a  law  embodying  the  pro- 
tections the  court  has  refused  to  find  in  the  Constitution.  Congress  should  seize  the 
opportimity  at  once.  The  dangers  of  the  "possible  abuses"  are  too  great  to  permit 
delay. 

The  statement  by  Deputy  Attorney  General  Ren.iamin  R.  Civiletti  that  the  De- 
pa  rtn)ent  of  Justice  will  not  authorize  federal  police  to  seek  warrants  for  surprise 
searches  of  newspaper  fil«\s  is  not  eudugli.  For  newsiiapers,  although  they  face  a 
special  problem  involving  confidential  sfturces  of  information,  are  not  the  only 
ones  in  jeopardy.  The  decisioji  threatens  tlie  privacy  of  every  home  and  office 
in  the  country  ;  yet  the  Department  of  Justice,  which  egged  the  court  on  toward 
the  outcome  it  reached,  seems  oblivious  of  those  dangers. 
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The  principle  the  court  laid  down  permits  searches  of  homes  and  offices  for 
dofnmentary  evidence — pictures,  letters,  notes,  diaries — of  crimes  committed  by 
anyone.  As  far  as  we  can  tell,  there  is  no  exemption  even  for  the  files  of  psychia- 
trists, ministers  and  lawyers. 

The  possible  abuses  are  legion.  Under  this  decision,  the  Nixon  administration 
misrht  have  been  able  to  get  a  warrant  to  search  the  files  of  Daniel  Ellsberg's 
psychiatrist  for  information  about  tlie  Pentagon  Papers.  Under  it,  your  house  can 
be  searched  if  the  police  have  reason  to  believe  someone  has  mailed  you  a  con- 
fession to  a  crime  or  a  picture  of  a  crime  being  committed.  Such  searches,  no 
doubt,  might  make  the  solution  of  particular  crimes  simpler.  But  searches  are 
not  always  productive  and  rarely  are  surgical.  The  search  in  the  case  before  the 
court  did  not  produce  the  picture  the  police  sought ;  search  of  a  Los  Angeles  radio 
station  lasted  more  than  eight  liours.  During  the  course  of  searches  such  as  those, 
tlie  police  cannot  be  prevented  from  looking  at  whatever  they  run  across.  Who 
knows  what  bits  of  highly  personal  and  private  information  they  might  have 
stumbled  across  in  the  files  of  Mr.  Ellsberg's  psychiatrist  or  would  find  in  your 
home? 

Congress  can  eliminate  these  and  other  possible  abuses  by  passing  legislation 
d'^nying  to  federal  judges  the  authority  to  issue  warrants  of  this  kind.  Such  legis- 
lation should  go  beyond  repudiating  the  new  doctrine  that  it  is  permis.sible  to 
search  an  innocent  person's  belongings  for  evidence  that  someone  else  has  com- 
mitted a  crime.  It  should  also  roll  back  the  reach  of  search  warrants  to  where  it 
was  15  years  ago,  when  the  private  papers  of  an  individual  could  not  be  searched 
even  for  evidence  of  his  own  wrongdoing.  The  idea,  now  accepted  by  the  court, 
no  place  is  immune  from  government  scrutiny  except  a  person's  brain  is  alien  to 
the  precepts  of  the  Bill  of  Rights. 

By  passing  such  legislation  quickly.  Congress  would  be  doing  more  than  just 
protecting  the  public  against  possible  abuses  by  the  federal  police.  It  would  be 
creating  a  model  that  could  be  taken  to  the  state  legislatures,  each  of  which 
would  have  to  adopt  it  before  the  public  could  be  safe  again.  Beyond  that  Congress 
would  he  sending  a  message  to  the  Supreme  Court  that  it's  whittling  away  of  the 
Fourth  Amendment  has  gone  too  far.  Such  a  message  might  have  little  immediate 
effect,  given  the  current  membership  of  the  court.  But  it  would  lie  there,  waiting 
for  the  court  of  a  later  era  first  to  realize  that  such  basic  privacy  should  not  be 
breached  and  then  to  restore  to  the  Fourth  Amendment  the  meaning  its  authors 
intended  it  to  have. 

A  Page  Feom  the  Dectision  After  the  Second  Phase  of  Stanford  Daily  v. 

ZURCHEB   ET   AL.    (AWARDING   THE   AtTORNETT   FEES) 

Defendants  also  contend  that  the  attorney  time  devoted  to  the  question  of  the 
ppapriety  of  awarding  attorneys'  fees  should  not  be  counted  in  setting  the 
award.  This  contention  does  not  square  with  federal  court  decisions  which 
make  no  distinction,  in  calculating  fees,  between  attorney  hours  spent  on  the 
merits  and  on  the  issue  of  counsel  fees.  E.g.,  Miller  v.  Amusement  Enterprises, 
Inc.,  476  F.  2d  534.539  (5th  Cir.  1970).  The  contention,  if  accepted,  would  allow 
parties  to  dilute  the  value  of  a  fees  award  by  forcing  attorneys  into  extensive, 
uncompensated  litigation  in  order  to  gain  any  fees. 

Defendants  additionally  argue  that  the  attorney  time  expended  on  plaintiffs' 
motion  for  a  preliminary  injunction  should  he  excluded  from  the  fees  calcula- 
tion. This  motion,  which  was  made  after  a  declaratory  judgment  had  been 
entered  and  the  issue  of  attorneys'  fees  had  been  resolved,  evidently  was  trig- 
gered by  plaintiffs'  fear  that  a  police  search  of  the  Stanford  Hospital  evidenced 
defendant's  intention  to  violate  the  spirit  if  not  the  letter  of  the  court's  judg- 
ment. The  motion  was  denied  by  minute  order — but  only  after  defendant  Bergna 
represented  to  the  court  that  defendants  would  not  engage  in  searches  of  the 
premises  of  newspapers.  The  minute  order,  it  should  be  noted,  referred  to  this 
representation. 

Some  federal  court  decisions  rearan  that  hours  spent  on  the  litigation  of  unsuc- 
cessful claims  should  be  deducted  from  the  number  of  hours  upon  which  an 
attomevs'  fee  award  is  computed.  See  Boicl  America  Jvc.  v.  Fair  Lanes,  Tnr.. 
299  F.  Supp.  1080.1100  (D.Md.  1969)  ;  Osl)om  v.  Sinclair  Refininp  Co..  207  F. 
Supp.  856.864  (D.Md.  1962),  rev'd  and  remanded  on  other  gmunds.  324  F.  2d  566 
(4th  Cir.  1963).  However,  several  recent  decisions,  adopting  a  different  tack, 
deny  fees  for  clearly  meritless  claims  but  grant  fees  for  legal  work  reasonably 

42-190 — 79 19 
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United  States  Distbict  Court,  Northern  District  of  Califobnia 

No.  C-71  912  RFP 

The  Stanford  Daily,  et  al..  Plaintiffs  v.  Jambs  Zurcher,  Individually  and 
AS  Chief  of  Police  of  the  City  of  Palo  Alto,  County  of  Santa  Clara,  State 
of  California,  et  al.,  Defendants 

affida\^t  of  maurice  grossman 

Maurice  Grossman,  being  first  duly  sworn,  deposes  and  says : 

1.  I  am  a  Clinical  Professor  of  Psychiatry  at  Stanford  University,  am  certified 
by  the  American  Board  of  Psychiatry  and  Neurology,  and  have  been  in  private 
practice  since  1953.  I  am  a  member  of  the  American  Psychiatric  Association's 
Task  Force  on  Confidentiality  as  Related  to  Third  Parties  and  actively  involved 
with  the  study  of  problems  of  confidentiality  as  a  member  of  the  Northern  Cali- 
fornia Psychiatric  Society.  I  have  served  on  numerous  committees  at  both  the 
state  and  national  level  concerned  with  the  effects  of  threats  to  confidentiality 
on  prospective  patients  and  patients  already  receiving  treatment.  My  knowledge 
in  this  area  is  based  on  my  own  experiences  in  treatment  and  consultation  and 
the  shared  experiences  of  my  colleagues. 

2.  I  personally  know  of  many  persons,  and  I  have  reports  of  many  more,  who 
recognize  that  they  need  psychiatric  help,  but  who  avoid  getting  it  because  of 
their  fear  of  disclo.sure.  "When  such  persons  seek  psychiatric  help,  often  after 
much  procrastination,  they  exhibit  considerable  anxiety  about  disclosure  of  the 
simple  fact  that  they  are  receiving  psychiatric  counseling.  Manifestations  of 
this  anxiety  include  an  insistence  on  paying  in  cash  and  a  refusal  to  use  their 
insurance.  One  of  the  usual  reasons  given  for  this  behavior  is  that  any  "record" 
or  "report"  or  treatment  may  jeopardize  the  patient's  job  or  adversely  affect 
opportunities  for  promotion.  I  personally  know  of  some  instances  in  which  pa- 
tients have  lost  their  jobs  for  this  reason. 

3.  Most  patients  have  experiences,  either  real  or  fantasized,  which  they  are 
willing  to  confide  to  their  psychiatrists  only  because  they  know  that  their 
psychiatrists  will  not  disclose  these  experiences.  Many  such  patients  explicitly 
demand  reassurance  that  such  disclosures  will  not  occur ;  others  express  their 
confidence  that  such  disclosures  will  not  occur,  which  expressed  confidence  itself 
betrays  their  anxiety  about  the  possibility  of  disclosure. 

4.  Many  patients  feel  guilty  about  real  or  imagined  crimes  they  have  com- 
mitted and  often  "confess"  that  they  have  committed  such  crimes.  However, 
these  patients  dread  that  legal  authorities  will  learn  of  their  crimes  and  are 
terrified  at  the  thought  that  legal  authorities  might  discover  them  from  their 
psychiatric  records.  A  common  symptom  of  their  terror  is  their  belief  that  legal 
authorities  at  all  levels  of  government  are  tapping  their  phones  or  listening  to 
their  conversations  or  even  recording  their  thought  processes  through  some  form 
of  "wireless  telepathy".  In  all  these  cases,  and  especially  in  cases  of  psychiotic, 
paranoid  or  delusional  fears  that  "people"  are  systematically  "spying"  on  them, 
it  is  important  for  the  psychiatrist  to  convince  the  patient  that  his  fears  are 
groundless.  If  patients  knew  that  any  other  patients'  psychiatric  record  had  been 
obtained  by  legal  authorities,  they  would  have  "proof"  that  they  were  not  "crazy" 
and  that  their  fears  were  not  groundless. 

5.  The  consequences  of  a  police  search  through  files  containing  the  psychiatric 
records  of  numerous  patients  are  enormous,  whether  or  not  the  police  actually 
examine  those  records.  Persons  who  need  treatment  may  be  deterred  from 
obtaining  it  because  they  will  have  evidence  that  their  fears  of  discovery  are 
justified.  Similarly,  patients  who  are  receiving  treatment  will  have  "proof"  that 
their  fears  of  discovery  are  real ;  the  results  could  be  the  destruction  of  the 
therapeutic  process.  Finally,  family,  friends,  co-workers  and  society  as  a  whole 
are  adversely  affected  when  persons  who  need  psychiatric  help  do  not  seek  it 
or  when  persons  who  are  receiving  psychiatric  help  terminate  their  treatment 
because  of  their  fears. 

fi.  While  I  deplore  any  violation  of  the  confidentiality  of  a  patient's  psychiatri(? 
records,  I  can  think  of  no  breach  of  confidentiality  which  is  more  destructive  aniJ 
unnecessary  than  a  general  search  through  a  psychiatrist's  or  clinic's  files. 

Maurice  Grossman 

Subscribed  and  sworn  to  before  me  this  ISth  day  of  June,  1973. 

Mary  Elizabeth  Kekk, 
Notary  Puhlic. 
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IFrom  the  Medical  Tribune,  Feb.  19,  1975] 
N.Z.  Doctors  Hit  Police  Raid  Violating  Patients'  Secrf.cy 

Auckland,  New  Zealand — New  Zealand  physicians  are  concerned  about  the 
future  of  the  confidential  doctor-patient  relationship  following  a  raid  on  an 
abortion  clinic  here  in  whieh  tlie  police  took  away  the  liles  of  500  women  patients. 

The  clinic,  run  on  a  nonprofit  basis  by  a  trust,  has  been  operating  legally  for 
some  time,  staffed  by  registered  physicians.  The  police  say  they  received  com- 
plaints that  led  to  the  raid  but  have  refused  to  say  what  the  complaints  were  and 
so  far  no  prosecution  has  been  brought  against  the  clinic. 

The  Medical  Association  of  New  Zealand  and  a  number  of  other  professiona:! 
medical  bodies  have  protested  at  the  violation  of  medical  secrecy. 

The  concern  was  heightened  a  short  time  after  tlie  raid  when  the  police,  acting 
under  a  search  warrant,  seized  a  file  on  a  homicide  suspect  from  an  Auckland 
psychiatric  clinic.  The  file  was  quickly  returned  on  orders  from  the  Minister  of 
Police. 

Some  psychatrists  and  psychologists  have  now  burned  some  of  their  records 
at  the  request  of  patients. 

The  New  Zealand  Psychological  Society,  which  includes  psychiatrists,  says 
that  many  of  its  members,  acting  on  legal  advice,  have  destroyed  records  where 
they  concern  patients  with  criminal  backgrounds  and  other  have  refused  to 
counsel  people  with  criminal  records  in  the  meantime. 

The>'  say  psychiatry  cannot  be  carried  on  unless  a  record  of  honest  statements 
made  by  the  patient  can  be  maintained  in  absolute  secrecy. 

CLARIFICATION    OF   LAW    SOUGHT 

Physicians  are  pressing  the  Government  to  clarify  the  law  on  medical  secrecy 
and  the  Government  has  promised  to  look  into  this. 

It  has  always  been  understood  that  a  physician  can  be  compelled  to  divulge 
confidential  matters  when  appearing  under  a  subpoena  before  the  Supreme 
Court,  but  police  seizure  of  doctors'  files  has  not  been  known  to  happen  in  New 
Zealand  before. 

[From  the  San  Francisco  Chronicle,  Feb.  13,  1975] 
Medi-Cal  Tapes  Furor 

Sacramento. — Earl  Brian.  California's  health  and  welfare  chief  under  former 
Governor  Ronald  Reagan,  holds  1500  reels  of  computer  tapes  containing  confi- 
dential records  on  Medi-Cal  patients — and  the  state  wants  them  back  right  now. 

The  state  will  get  them  back,  too,  because  the  current  acting  director  of  the 
California  Health  Department  has  demanded  their  return,  and  the  dean  of  the 
University  of  Southern  California  Medical  School  promised  yesterday  he'll  cer- 
tainly obey  the  order. 

Brian,  however,  was  furious :  "It's  a  cheap  political  effort  to  obfuscate  an 
abortive  gestapo-type  raid,"  Brian  told  The  Chronicle. 

The  curious  tale  of  the  tapes  came  to  light  yesterday  when  Robert  L.  Gnaizda, 
acting  director  of  the  state  Health  Department,  disclosed  that  last  December, 
just  before  Reagan  left  office,  the  Health  Department  contracted  with  USC  to 
give  Brian  the  use  of  3000  reels  of  tapes  covering  computerized  health  records  on 
'J.4  million  Medi-Cal  patients.  (Brian  said  he  has  received  only  half  of  the  3000 
tape  reels. ) 

Gnaizda  said  the  contract  not  only  provided  the  tapes  to  the  "Dr.  Earl  Brian 
Project,"  but  also  required  the  state  to  lend  Brian  two  health  department  em- 
ployees for  five  years  at  a  total  payroll  cost  of  .$160,000. 

When  he  learned  of  the  contract,  Gnaizda  said,  he  concluded  it  constituted  a 
"gift  of  public  property  for  private  purposes."  He  wrote  to  Dr.  Allen  Mathies.  .Tr.. 
dean  of  the  USC  Medical  School,  canceling  the  contract  and  demanding  return 
of  the  tapes. 

Yesterday  :\Iathies  told  The  Chronicle  by  telephone  the  tapes  would  be  returned 
promptly.  He  said  Brian  had  wanted  to  use  them  for  a  study  of  alteruMlive 
methods  of  providing  econouucal  health  care  to  the  poor, 

Gnaizda  said  he  is  persuaded  the  foi'nier  Reagan  cabinet  official  wanted  to  use 
the  tapes  to  "further  liis  own  viewpoint'"  alxiut  the  politics  and  economics  of 
health  care. 
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Senator  Bayh.  Our  next  panel  of  witnesses  is  Mr.  Bill  Monroe,  who 
is  a  reporter  for  NBC  News,  here  in  Washington ;  Mr.  Donald  P.  Zei- 
fang-,  the  director  of  Government  Relations,  National  Association  of 
Broadcasters,  Washington;  and  Mr.  Thomas  Becherer,  news  director, 
of  WBAL,  Baltimore,  Md. 

Mr.  Becherer,  our  distinguisli  colleague  and  member  of  the  Judiciary- 
Committee,  who  is  one  of  strongest  supporters  of  the  legislation  we 
now  have  before  us  and  is  one  of  the  most  articulate  spokesmen  for  the 
importance  of  the  Bill  of  Rights,  Senator  Mathias,  hoped  to  be  here  to 
offer  you  the  normal  kind  of  courtesies  that  we  like  to  offer  our  constit- 
uents, but  unfortunately  he  finds  himself  at  this  particular  moment 
testifying  for  a  committee  at  the  House  and  asked  to  be  remembered  to 
you. 

Mr.  Becherer.  Thank  you.  I  am  glad  he  is  working. 

Senator  Bath.  For  those  of  you  who  are  presently  residents  of 
Washington,  D.C.,  if  our  bill  to  give  District  of  Columbia  representa- 
tion passes  this  afternoon  maybe  in  a  couple  of  years  when  you  come 
back  to  testify,  we  can  have  a  Washington,  D.C.,  Senator  here  to  offer 
those  amenities. 

Gentlemen,  I  do  not  know  what  your  priority  order  is  here  or  the 
protocol.  Why  don't  you  just  decide  that  among  yourselves. 

Mr.  Zeitang.  Senator,  we  thought  we  would  follow  the  order  that 
witnesses  are  listed.  With  your  permission,  I  will  lead  on. 

TESTIMONY  OP  DONALD  ZEIFANG,  DIRECTOR  OF  GOVERNMENT 
RELATIONS,  NATIONAL  ASSOCIATION  OF  BROADCASTERS,  WASH- 
INGTON, D.C.  AND  THOMAS  BECHERER,  NEWS  DIRECTOR,  WBAL, 
BALTIMORE,  MD.,  AND  BILL  MONROE,  REPORTER,  NBC  NEWS, 
WASHINGTON,  D.C. 

Mr.  Zeifang.  My  name  is  Donald  P.  Zeifang,  and  I  am  the  senior 
vice  president  for  Government  Relations  of  the  National  Association 
of  Broadcasters.  The  NAB  membership  includes  most  of  the  radio 
and  television  stations  in  the  United  States,  as  well  as  all  major  com- 
mercial networks. 

I  am  here  this  morning  to  add  my  comments  to  what  you  have 
already  heard  with  regard  to  the  disappointing  Supreme  Court  deci- 
sion in  Zurcher  v.  Stanford  Daily.  It  is  clear  that  the  five  justices 
making  up  the  majority  in  that  decision  do  not  believe  as  we  do  that 
their  action  will  deal  a  damaging  blow  to  the  full  enjoyment  of  first 
amendment  rights  of  free  press  and  free  speech. 

Speaking  particularly  for  broadcast  news  organizations  and,  gen- 
erally, for  all  news-gathering  organizations,  we  believe  the  Zurcher 
decision  may  well  invite  abuses  of  the  search  and  seizure  powers  of 
law  enforcement  authorities  to  the  detriment  of  the  news  media. 
Equally  important,  the  free  flow  of  important  news  and  other  in- 
formation to  the  public  will  be  slowed,  possibly,  down  to  a  trickle. 

There  were  several  countervailing  rights  at  issue  in  the  Zurcher 
case.  First,  there  were  the  fourth  amendment  privacy  rights  of  all 
citizens,  including  the  press,  versus  the  right  of  Government  to  gather 
evidence  of  a  crime.  This  constitutional  right  of  privacy  is  important 
to  all  citizens,  including  the  press,  and  the  decision  of  the  court  in 
favor  of  the  Government's  interests  was  truly  disappointing. 
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But  of  greater  importance  to  us  was  the  balancing  contest  between 
the  first  amendment  rights  of  free  press  and  free  speech  and  the  same 
right  of  Government  to  gather  evidence  of  a  crime.  This  decision 
favoring  the  Government  will  have  its  most  adverse  consequences  for 
us  in  the  area  of  first  amendment  rights. 

For  our  part,  we  regard  the  Zurcher  decision  as  primarily  a  first 
amendment  matter.  Accordingly,  we  make  our  comments  and  olTor 
remedial  legislative  proposals  with  grave  concern  for  the  future  of  our 
fii-st  amendment  rights. 

As  I  have  said,  the  Zurcher  decision  may  well  lead  to  police  abuses 
of  search  and  seizure  power.  Since  search  warrants  are  issued  in  a 
non adversary  proceeding,  the  magistrate  will  only  be  hearing  the 
arguments  of  law  enforcement  officers  and  will  not  hear  the  opposing 
arguments  of  the  new  organization  w^hich  might  be  the  target  of  the 
search. 

Once  the  police  have  entered  the  premises,  there  is  no  effective  means 
to  restrain  them  from  spreading  their  search  as  far  and  as  wide  as  they 
wish.  The  majority  in  Zurcher  believes  that  there  exists  adequate  safe- 
guards to  prevent  these  evils  from  occurring. 

This  gives  us  little  comfort  since  the  law  books  contain  case  after 
case  involving  abusive  and  overreaching  conduct  by  the  police  during 
the  course  of  a  search. 

Furthermore,  this  decision  may  w^ell  reduce  the  free  flow  of  news  to 
the  public.  It  is  not  difficult  to  imagine  how.  Once  the  populace  learns 
that  the  police  may  gain  easy  access  to  newsrooms  and  conduct  wide- 
spread searches,  confidential  sources  of  information  will  dry  up. 

Once  that  happens,  the  important  role  of  the  press  as  a  medium  of 
newsworthy  and  other  useful  information  and,  as  an  effective  check 
against  the  excesses  of  Government  and  private  organizations,  might 
well  be  played  out.  To  be  sure,  the  public  will  be  the  biggest  loser. 

To  resolve  this  first  amendment  crisis,  we  associate  ourselves  with 
your  legislative  efforts  to  reverse  the  Zurcher  decision.  We  generally 
support  the  bill  introduced  by  you.  Senator  Bayli,  that  requires  a  sub- 
pena  duces  tecum  as  the  sole  means  by  which  the  police  may  obtain  evi- 
dence of  a  crime. 

The  subpena  approach  accords  due  respect  to  our  first  amendment 
rights  since  it  would  place  the  burden  on  the  news  media  to  produce 
the  evidence,  rather  than  empower  the  police  to  invade  our  newsrooms. 

Furthermore,  the  subpena  proposal  recognizes  the  privacy  rights  of 
all  citizens,  including  the  press,  to  be  safe  in  their  private  abodes  and 
protected  from  unreasonable  searches  and  seizures. 

For  broadcasters,  a  legislative  remedy  is  essential  if  we  are  to  con- 
tinue to  disseminate  news  to  the  communities  we  are  obliged  to  serve. 

Thank  you.  Senator. 

Senator  Bayh.  Thank  you,  Mr.  Zcif  ang. 

Please  proceed. 

Mr.  Becherer.  Senator,  I  am  Tom  Becherer,  news  director,  with 
WBAL-TV,  in  Baltimore.  I  appreciate  the  opportunity  to  speak  on 
behalf  of  local  news  directors  this  morning. 

If  I  may,  perhaps,  the  best  testimony  I  can  offer  is  an  example  of  the 
chilling  effect  on  a  newsroom  of  the  possil)ili(y  of  a  search.  A  rather 
specific  example — the  incident,  itself,  is  not  all  that  important;  its 
effect  and  ramifications,  I  think,  are. 
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Preakness  Week  in  Baltimore,  we  received  a  plione  call  following  tlie 
Preakness  in  my  newsroom  f roni  a  law  enforcement  agency  which  had 
been  asking  in  newsix)oms  about  a  story  that  had  appeared  on  the  air 
that  weekend,  as  a  part  of  Preakness  coverage. 

A  police  otlicer  tliought  he  saw,  in  the  course  of  watching  television, 
film  of  an  automobile  that  had  been  used  in  a  crime,  or  that  was  a 
stolen  automobile,  lie  was  not  sure  which  station  it  was.  He  was  not 
sure  about  the  story.  Someone  had  done  a  story  on  x^arking  problems 
near  Pimlico. 

We  told  this  law  enforcement  agency  that  we  did  not,  indeed,  do 
that  story  because  they  were  very  specific  about  the  day  involved. 

They  came  back  a  day  later  and  stated  that  they  had  checked  all 
three  stations  and,  while  we  had  told  them  that  we,  indeed,  had  not 
done  the  story,  they  wanted  to  come  in  and  take  a  look  at  all  the  fihn 
we  shot  that  day  just  in  case  they  might  see  something  that  struck 
a  responsive  chord. 

At  tins  point,  we  refused  because  we  did  not  want  to  go  along  with 
a  fishing  expedition.  We  were  more  than  willing  to  cooperate  if  they 
could  deal  with  something  that  we  had  specificjiUy  done,  but  we  did 
not  feel  that  we  wanted  to  disrupt  our  organization  at  that  particular 
point  to  go  along  with  a  sightseeing  tour,  if  you  will. 

The  incident,  itself,  is  not  all  that  important  except  that  this 
came  within  a  few  weeks  of  the  Supreme  Court  decision.  At  that  point, 
those  of  us  in  the  newsroom  reflected  that  this  could  very  well  lead 
to  a  situation  where  a  search  warrant  might  be  sought  and  might  be 
issued.  To  my  knowledge,  none  was  sought. 

The  problem  with  that  particular  point  is  that,  as  District  Judge 
Peckham  recognized  in  his  initial  ruling  in  California,  newsrooms  are 
not  like  law  ottices. 

Our  filing  practices  are  haphazard  at  best.  At  that  particular  time 
in  njy  newsroom  m  our  files,  there  were  notes  on  sensitive  and  con- 
fidential investigations  that  were  going  on  at  that  very  tune — in- 
formation, film,  tape,  memoranda,  from  confidential  sources,  whose 
position,  livelihood,  and,  in  some  instances,  perhaps  even  their  lives 
might  be  threatened  if  their  names  were  revealed  in  connection  with 
an  investigation — single  source  material  that  had  not  been  corrobo- 
rated at  all  that  we  would  never  publish  nor  air,  but  which  we  did 
have  in  our  files  for  future  use — memorandum  to  file  to  protect  us 
in  the  event  of  legal  proceedings  as  we  aired  information. 

M}-  concern  at  that  point  was,  anybody  coming  into  my  newsroom 
who  wanted  to  look  for  a  film  or  a  tape  or  written  material  could  very 
easily  be  exposed  to  that  kind  of  material.  I  do  not  know  how  it  might 
compromise  any  investigations  I  might  have  under  way. 

To  illustrate,'  17  years  in  the  news  business  in  six  ditferent  news  or- 
ganizations, at  one  time  or  another,  in  virtually  every  working  in- 
stance for  me,  there  have  been  allegations  or  incidents  of  reported 
police  corruption. 

There  have  always  been  notes  in  my  file  about  allegations  of  police 
corruption. 

If  this  law  enforcement  agency  had,  indeed,  sought  a  search  warrant 
and  had  received  it  and  hafl  come  into  my  offices,  I  would  have  to  as- 
sume that  all  law  enforcement  officers  are  honest.  But  if  a  policeman 
were  to  see  something  in  my  files  that  dealt  with  his  commanding  officer 
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or  his  friend,  I  do  not  tliink  it  is  unreasonable  to  assume  that,  in  some 
instances,  that  information  might  be  passed  on  to  tlie  individual  in- 
volved, and  an  investigation  on  my  part  might  be  compromised. 

To  me,  that  has  a  very  chilling,  dampening  elTcct  on  the  kind  of  job 
we  do  in  a  newsroom.  The  public  has  the  right  to  expect  us  to  investi- 
gate— has  the  right  to  expect  us  to  do  that  job  of  shining  in  the  light  of 
public  exposure  in  dark  corners. 

If  we  exist  in  fear  of  having  that  information  that  we  are  working 
on  exposed,  I  do  not  think  we  are  going  to  be  as  aggressive  about  doing 
our  job  as  we  might. 

Fortunately,  Baltimore  is  legally  and  journalistically  sophisticated, 
but  I  belong  to  an  organization  of  nearly  800  news  directors — Radio, 
Television  News  Directors  Association — and  many  of  those  fellows  are 
in  communities  across  this  country  which  are  not  legally  or  journalis- 
tically sopliisticated.  I  fear  for  what  this  kind  of  activity  could  mean 
for  them  and  for  the  public  they  serve. 

Thank  you. 

Senator  Bayh.  Mr.  Monroe  ? 

IVIr.  Monroe.  My  name  is  Bill  Monroe.  I  have  worked  for  a  wire  serv- 
ice, newspapers,  radio  stations,  a  television  station  and,  for  the  past  17 
years,  NBC  News,  assigned  to  the  "Washington  bureau. 

The  specific  jobs  involved  were  all  journalistic,  ranging  from  re- 
porter and  editorial  writer  to  local  news  director,  network  bureau  chief 
and,  currently,  executive  producers  and  moderator  of  Meet  the  Press. 

I  am  offering  here  my  own  views  as  an  individual  journalist,  not 
necessarily  those  of  NBC. 

It  seems  clear  to  me  that  the  Supreme  Court  decision  in  the  Stanford 
Daily  case,  if  not  corrected  by  the  Congress,  is  going  to  have  a  subver- 
sive effect  on  the  vigor  of  investigative,  reform-minded  journalism. 

I  think  it  is  legitimate  to  suggest  the  visceral  reactions  that  would 
immediately  occur  in  any  American  newsroom  to  the  kind  of  search  in- 
flicted upon  the  Standford  paper.  I  can  imagine,  although  with  some 
difHculty,  sitting  in  a  newsroom  with  other  news  people,  the  usual 
clatter  of  telephones  and  typewriters  in  the  background,  when  a  batch 
of  nol icemen  enter. 

They  present  the  editor  in  charge  with  a  warrant.  It  seems  a  crime 
has  been  committed.  Nobody  in  the  newsroom  is  under  suspicion,  but 
the  police  believe  there  might  be  a  piece  of  helpful  evidence  on  the 
premises.  Then  the  policemen  ask — or,  more  accurately,  they  order — 
those  present  to  step  aside  while  they  go  through  their  files,  desk 
drawers  and  even  waste  baskets. 

Personally,  I  would  be  outraged.  I  would  have  a  feeling  of  help- 
lessness in  the  face  of  what  would  appear  to  me  to  be  an  official  act  of 
trespass,  violation  of  privacy,  and  intimidation.  I  would  wonder  what 
the  rummaging  individuals  might  haul  out  and  examine,  relevant  or 
irrelevant,  from  places  previously  considered  by  their  proprietors 
personal  and  private.  T  would  wonder  about  those  concerned,  and 
often  worried  people  who  sometimes  get  up  the  courage  to  tipoff  re- 
porters about  crime  and  corruption.  I  would  wonder  whether,  as  word 
of  the  police  raid  spread  around  the  communil  v,  such  people  who  are, 
under  the  best  of  circumstances,  fearful  for  th?"ir  jobs  or  about  possible 
reprisal,  wouldn't  take  such  a  raid  ^•^\  the  me<Iia  as  n  warning  not  to 


282 

talk — a  signal  that  city  hall  has  the  power  to  harass  the  press  and  to 
break  through  journalistic  confidentiality. 

It  is  small  wonder  to  me  that  the  editors  of  the  Stanford  Daily,  once 
the  search  there  was  over,  and  even  though  it  was  then  too  late  to 
change  or  modify  what  had  happened,  took  the  trouble  and  committed 
the  funds  necessary  to  go  to  court.  They  were  indignant.  They  were 
fearful  of  the  consequences  if  this  kind  of  thing  could  be  repeated. 
They  wanted  to  challenge  whether  this  soi-t  of  search  by  invasion  was 
proper  under  the  Constitution  of  the  United  States.  Now  that  the 
Supreme  Court,  exhibiting  its  occasional  blind  spot  for  the  first 
amendment,  has  said  that  unannounced  search  is  proper  under  these 
circumstances.  I  devoutly  hope  the  Congress  will  say  something  more 
constructive  than  the  court  has  said. 

The  Supreme  Court,  it  seems  to  me,  is  exactly  wrong  when  it  suggests 
that  there  is  dependable  protection  in  the  restraint  of  judges  and  law 
enforcement  officials  or  that,  if  abuses  develop,  there  will  be  time  for 
correcting  them.  The  fact  is  that  judges  and  law  enforcement  officials 
are  sometimes  themselves  the  subjects  of  journalistic  inquiry,  and 
sometimes  the  political  allies  of  others  being  investigated,  and  the 
court  has  now  delivered  to  them  a  tool  they  can  use  against  their 
investigators. 

Corrupt  officials  fearful  of  exposure  are  not  necessarily  going  to 
exercise  restraint  in  favor  of  the  exposing  news  organization. 

Once  police  enter  a  newsroom  on  a  fishing  expedition  disguised  as 
something  else,  the  abuse  has  been  perpetrated — the  damage  has  been 
done. 

In  anticipation  of  future  abuses,  the  time  for  correction  is  now,  not 
after  more  filing  cabinets  and  desks  have  been  legally  rifled  in  a  man- 
ner hard  to  square  with  the  Constitution. 

In  the  1950's  in  Xew  Orleans,  when  I  was  news  director  of  a  local 
television  station,  there  was  considerable  corruption  in  the  local  police 
department,  especially  payoffs  related  to  vice. 

The  tele\nsion  station  of  which  I  was  news  director  engaged  in  a 
lengthy  investigation  of  bribery  and  protection  aspects,  using  under- 
cover informants.  It  would  have  been  a  tempting  and  damaging  thing 
for  the  police  chief  or  the  mayor,  with  the  connivance  of  a  friendly 
judge,  to  send  their  people  rooting  through  our  files,  ostensibly  seeking 
evidence  of  some  crime  our  reporters  had  covered. 

Tlie  only  reason,  in  my  opinion,  that  officials  have  not  been  doing 
this  in  the  past,  is  that,  until  the  Supreme  Court  opened  the  door,  it  had 
not  occurred  to  them  that  they  could  get  away  with  it. 

I  would  like  to  interject  here  that  I  do  not  happen  to  be  the  kind  of 
journalist — T  suppose  there  are  some — who  come  with  a  built-in  hos- 
tility to  the  police.  I  have  an  inclination  to  at  least  consider,  as  a 
journalist,  any  request  for  cooperation  from  the  police  and  the  FBI. 
T  do  not  happen  to  look  on  policemen  as  enemies.  But,  in  terms  of  the 
public  interest  and  the  need  for  independent  information  about  Gov- 
ernment and  public  officials,  I  do  not  see  anv  grounds  for  surprise 
searches  as  a  healthy  element  in  the  relationship  between  Government 
and  American  news  media. 

In  another  case,  in  New  Orleans,  the  station  I  worked  for,  uncovered 
the  fact  that  a  justice  of  the  Louisiana  Supreme  Court  had  not  paid 
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any  Federal  income  taxes  over  a  2-year  period,  AVe  ran  news  stories 
on  the  subject,  and  we  ran  editorials  calling  for  his  removal  from  the 
court. 

He  was,  in  fact,  eventually  found  guilty  and  forced  to  resign.  That 
was  pursued  with  the  help  of  an  informant  inside  the  Federal  Govern- 
ment, who,  without  supplying  very  much  specific  information,  never- 
theless, guided  us  to  the  material  we  needed. 

The  identify  of  that  informant  probably  could  have  been  discovered 
by  a  check  of  telephone  numbers  in  my  desk  drawer.  There  was  other 
material  in  our  files  involving  a  local  sheriff  whom  we  suspected,  with 
good  reason,  of  collusion  with  gambling  interests. 

On  a  network  level,  Washington-based  reporters  nre  likely  to  main- 
tain private  contacts  of  one  kind  or  another,  with  politicians  and  politi- 
cal aides,  with  activists,  and  militants,  in  causes  that  may  not  be  ap- 
proved by  the  White  House  or  the  FBI,  with  people  inside  the 
bureaucracy. 

^\nien  James  Polk,  an  NBC  investigative  specialist,  revealed  that 
John  Ehrlichman  had  written  Attorney  General  John  Mitchell  not 
to  pursue  the  Kent  State  investigation,  he  did  it  with  the  help  of  an 
anonymous  source. 

I  understand  from  my  colleague,  Jim  Polk,  that  he  does  not  leave 
llie  names  of  sources  lying  around  on  pieces  of  paper,  not  even  in  the 
bp.ck  recesses  of  desk  drawers,  but  he  does  believe  that  a  knowledge- 
able person  with  a  warrant  to  rummage  through  his  notes,  telephone 
numbers,  expense  accounts,  travel  records  and  copies  of  official  docu- 
ments, could  probably  identify  some  of  his  sources. 

Similar  dangers  exist  in  the  prospect  of  policemen  fishing  through 
racks  of  tapes,  films,  and  outtakes — the  dangers  of  violating  confi- 
dences, the  dangers  of  converting  independent  news  media  into  seem- 
ing agents  of  police  and  prosecutors. 

One  could  go  on  for  quite  a  while  as  to  the  possibilities  for  chilling 
effects  in  the  gathering  of  ncAvs  inherent  in  the  Supreme  Court's  sanc- 
tion of  unannounced,  wholesale  searches. 

At  the  same  time,  one  looks  in  vain  for  any  substantial  need  to  depart 
from  the  traditional  approach  of  a  narrowly  focused  subpena  pro- 
viding time  for  a  legal  challenge,  if  necessary. 

For  the  sake  of  preventing  a  serious  degradation  of  press  freedom,  I 
loin  in  urging  the  Congress  to  pass  legislation  protecting  the  press 
from  the  kind  of  arbitrary  searches  to  which  we  are  now  directed  to 
submit. 

I  appreciate  the  opportunity  to  make  this  comment,  and  I  hope  I 
have  managed  to  suggest  that  the  protection  of  the  press  to  which  I 
refer  goes  eventually  to  the  protection  of  the  public's  right  to  informa- 
tion cliannels  beyond  the  reach  of  official  manipulation  or  intimidation. 

Thank  you. 

Senator  Bayh.  Thank  you,  Mr.  Monroe. 

Couldn't  any  or  all  of  you  give  us  a  little  more  imderstanding  as  to 
the  role  of  investigative  reporting — the  special  need  to  rely  on  the 
privileged  information  that  would  be  jeopardized  by  this  particular 
deoision. 

You  seem,  Mr.  Monroe,  in  light  of  your  experience,  to  emphasize  the 
importance  of  the  public  sector,  as  far  as  investigating  public 
impropriety. 
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Do  you  feel  that  this  would  really  dry  up  the  confidential  sources 
necessary  to  get  at  the  law  enforcement  officials  who  are  really  in  charge 
of  doing  the  investigating;  is  that  the  thnist  of  your  concern ? 

Mr.  MoxKOE.  The  investigative  reporter  is  in  the  forefront  of  the 
attempts  of  journalists  that  go  beyond  official  handouts  to  find  out  the 
tilings  that  are  happening  that  are  being  covered  up — to  get  at  scandals 
of  one  kind  of  another.  I  suppose  most  of  them  are  in  Government — 
but  some  of  them  have  to  do  with  the  private  sector,  private  industry. 
He  in  particular  is  the  person  who  is  most  likely  to  be  talking  with 
private  sources,  making  trips  to  parts  of  the  country,  on  the  telephone, 
in  person,  seeking  documents  that  are  not  officially  being  handed  out. 
He  is  the  reporter  who,  more  than  any  other,  is  likely  to  have  in  his  files, 
at  home,  at  the  office,  in  his  noteliooks,  wherever  the  material,  which, 
if  it  is  going  to  be  exposed,  is  going  to  dry  up  his  sources.  He  is  not 
going  to  find  people  as  ready  to  speak  with  him  if  they  know  that  the 
material  he  gets  is  going  to  be  subject  to  unannounced  search. 

He  is  not  going  to  be  able  to  tell  them  with  the  confidence  that  he  had 
once — the  kind  of  confidence  that  Woodward  and  Bernstein  needed 
and  other  reporters  that  helped  uncover  some  of  the  aspects  of  Water- 
gate, he  is  not  going  to  be  able  to  muster  the  confidence,  to  tell  his  own 
sources,  an3i;hing  you  give  me  will  never  be  revealed.  He  will  have  a 
hard  time  doing  that. 

His  source  may  say — what  about  the  search  the  other  day  on  such- 
and-such  a  newsroom  ?  He  will  have  to  say — well,  if  this  is  the  case,  I 
would  go  to  jail,  rather  than  let  them  get  this  material.  But  he  does 
not  even  have  the  recourse  of  going  to  jail  if  there  is  going  to  be  an  un- 
announced search  of  his  desk. 

Senator  Bayh.  I  think  it  is  a  fantastic  job  that  you  folks  do  in  fer- 
reting out  some  of  these  illegal  activities,  but  I  have  always  wondered 
about  the  fears  of  the  people  who  disclose  the  information  that  you 
need  to  start  the  case. 

Does  the  average  source  really  think  in  terms  of  what  the  Supreme 
Court  of  the  United  States  has  done?  It  would  seem  a  very  brave  act 
to  say  to  a  reporter — I  just  know  in  my  heart  you  will  never  tell  on 
me.  How  is  that  confidence  developed  ? 

Mr.  Becherer.  Any  good  investigative  reporter  has  to  develop  that 
kind  of  rapport  with  his  sources.  It  becomes  a  very  clandestine  rela- 
tionship— a  lot  of  the  deep-throat  type  meetings — that  sort  of  thing. 
You  become  very  close  to  3'our  sources  when  you  are  an  investigative 
reporter. 

Frequently,  you  will  cultivate  them  for  extended  periods  of  time 
before  you  get  the  first  shred  of  information.  It  is  not  easy  information 
in  coming.  It  is  only  after  they  have  developed  confidence  in  you  as  a 
reporter  that  you  can  get  it.  Now  we  are  in  a  situation  where  that  con- 
fidence can  be  eroded — not  necessarily  because  of  what  the  Supreme 
Court  does,  but  because  somewhere  in  the  back  of  that  individual's 
mind  is  the  feeling  that  the  assurance  that  you  could  once  give  may 
not  necessarily  be  given  now. 

Mr.  MoxROE.  Let  me  suggest  an  answer  to  the  point  that  you  have 
just  brought  up, 

I  imagine  there  are  a  good  many  confidential  sources  who  would  not 
necessarily  bo  aware  of  what  the  Supreme  Court  has  recently  said  in 
this  area  and  mio;ht  not  care  much  about  it  and  might  feel  the  threat 
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of  that  sort  of  search  is  very  remote ;  but,  in  a  particular  community,  if 
you  have  somebody  within  a  police  do])artment  telling  your  investio:a- 
tivo  reporter  about  corruption  with  that  police  department,  he  is  taking 
his  life,  and  certainly  his  career,  in  his  hands. 

He  has  reason  to  fear  disclosure,  and  such  an  informant  will  be 
very  careful  of  maintaining  privacy,  meeting  you  in  the  dark  of  the 
night,  meeting  you  in  some  faraway  place,  driving  50  miles  away  to  a 
1  ittle  roadside  place  to  have  a  chat. 

I  would  be  willing  to  guess  at  this  point  that,  if  there  was  a  situa- 
tion of  police  corruption  near  Avhere  the  Stanford  Daily  case  took 
place,  such  an  informant  within  the  police  department  might  be  a 
little  more  leary  than  an  informant  in  the  police  department  some- 
where else  less  conscious  of  a  recent  raid  where  policemen  came  into 
a  news  room  unannounced  and  went  through  the  files. 

That  can  deter  the  kind  of  informant  who  is  taking  a  real  risk  in 
talking  to  news  people. 

Senator  Bayii.  Toll  us  a  little  bit  more  about  the  particular  problem 
with  television,  particularly,  as  far  as  a  newsroom,  where  I  assume 
from  just  passing  in  and  out  you  keep  rather  voluminous  records  of 
past  films.  What  would  a  Stanford  Daily  search  do  to  the  actual 
l^hysical  capacity  to  put  on  a  news  show  ? 

Mr.  Beciierer.  At  this  j)oint.  Senator,  the  material  we  maintain 
in  our  files  is  all 

Senator  Bayh.  Could  I  ask  you  to  just  think  on  that  answer  while 
I  go  vote.  I  will  be  back  shortly  after  that.  Just  give  me  a  moment. 

[Eecess.] 

Senator  Bayh.  I  apologize  for  the  delay. 

I  think,  Mr.  Becherer,  you  were  about  to  tell  us  about  the  disruption 
of  the  actual  news  process. 

Mr.  Becherer.  As  I  stated  earlier.  Senator,  newsrooms  are  not  like 
ordinary  offices.  Filing  systems  are  haphazard,  at  best. 

In  my  own  newsroom,  we  maintain  files  for  the  period  of  our 
license — the  requirement  of  the  Federal  Communications  Commis- 
sion that  we  maintain  scri]its  for  3  years.  In  keeping  with  that,  we 
also  maintain  air  film  and  tape.  Beyond  that,  we  maintain  film, 
tape,  and  some  script  for  extended  periods  of  time,  in  many  instances, 
for  the  lifetime  of  the  television  station  for  archival  purposes. 

That  being  the  case,  there  is  material  stacked  in  hallways,  storage 
closets — you  name  it — we  have  used  every  available  square  foot  that 
we  could  find. 

Facing  a  search  warrant,  where  individuals  are  going  to  go  through 
those  files,  I  could  see  where  it  could  have  a  significant,  disruptive 
effect  on  the  newsroom — going  through  desks  where  reporters  have 
notes  on  oniroing  stories  and  material  of  that  nature.  I  can  see  where 
we  would  be  bumping  into  one  another  and  bumping  into  police 
officers  and  so  forth. 

I  would  hazard  a  guess  that,  if  the  FBI  came  in  to  search  my  news- 
room, looking  for  a  specific  piece  of  information,  based  on  the  way  wo 
file  things — and  I  have  been  in  six  newsrooms  now  and  they  all  tend 
to  be  the  same — FBI  agents  could  spend  a  career  going  through  our 
newsroom  trying  to  find  one  specific  piece  of  information.  Lord  knows 
what  they  will  trip  over  in  the  course  of  looking  for  that  one  piece  of 
information. 
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Eeporters  use  spiral  notebooks  to  take  notes.  They  record  conserva- 
tions, telephone  numbers,  source  verification,  and  so  forth,  along  with 
grocery  lists  and  things  like  that. 
The  practical  matter  of  a  newsroom  search  I  think  is  ponderous. 
Senator  Bath.  Let  me  ask  you,  any  or  all  of  you,  to  respond  to  what 
seems  to  be  a  most  significant  concern  among  law  enforcement  officials. 
"We  are  having  the  opportunity  to  listen  to  two  witnesses  following 
your  testimony  who  are  involved  in  the  law  enforcement  area.  I  assume 
that  they  would  express  this  concern. 

First  of  all,  the  occurrence  of  the  invasion  of  a  TV  or  radio  or  even 
a  newspaper  newsroom  does  not  happen  very  often;  and,  second,  it  is 
the  responsibility  of  news  organization  and  all  other  citizens  to  par- 
ticipate in  the  process  of  enforcing  our  laws  to  protect  all  of  our 
citizens,  and  the  inability  of  the  police  to  have  access  to  some  informa- 
tion on  some  specific  instances  might,  indeed,  be  very  detrimental  a^j 
far  as  pursuing  criminal  activity  and  actually  enforcing  criminal 
laws. 

How  do  you  respond  to  that  ? 

]Mr.  Monroe.  I  would  think  the  subpena  process  would  be  effective 
in  most  cases  to  secure  for  a  law  enforcement  agency  the  information 
they  needed. 

In  the  cases  where  that  would  not  be  effective,  I  would  suggest  that 
loss  of  possible  evidence  might  be  preferable  to  a  situation  where  local, 
corrupt  officials  in  some  cases  might  feel  they  had  a  tool  they  could  use 
by  pretending  to  search  for  one  thing — a  tool  permitting  them  to 
invade  a  newsroom  and  search  for  other  material  having  to  do  with 
an  investigation  they  might  suspect  was  being  pursued  by  that  news 
organization  about  their  own  activity. 

Tt  would  seem  to  me  a  rather  likely  possibility  to  have  two  or  three 
corrupt  officials  in  collusion,  and  it  is  possible  in  one  or  two  com- 
munities that  I  am  familiar  with — not  possible  at  all  times  in  all  parts 
of  the  country — but  it  is  not  out  of  the  way  to  have  a  corrupt  judge, 
a  corrupt  police  chief,  and  some  policemen  who  will  carry  out  the 
sea  veil  warrant. 

It  gives  the  prosecutor,  the  judge,  the  police  chief  an  opportunity, 
an  open  door,  to  go  in  and  search  for  whatever  they  want  to.  They  can 
easily  find  some  crime  that  has  been  covered  recently  by  the  newsroom 
that  -will  give  them  the  possibility  of  saying  they  are  looking  for 
evidence  on  this  crime. 

It  is  rather  a  horrifying  picture — the  vulnerability  of  the  newsroom 
to  this  kind  of  blanket  search.  T  do  not  think  it  would  happen  very 
often,  l>ut,  if  you  are  tryine:  to  get  law  enforcement,  the  cleansing 
effect  of  the  kind  of  investigation  good  local  newsrooms,  good  local 
newspapers,  sometimes  engage  in.  is  a  factor  in  maintaining  and  im- 
proving law  enforcement  in  a  lot  of  communities.  It  seems  to  me  news- 
rooms could  become  very  vulnerable  under  the  procedures  that  the 
Supremo  Court  has  now  invited  prosecutors  to  engage  in. 

Senator  Bath.  Let  us  take  the  environs  of  the  Stanford  Daily  de- 
cision— not  the  specific  facts  as  they  turned  out  after  the  fact,  but  let 
us  take  that  and  stretch  it  a  little  bit^ — of  a  television  cameraman  who 
was  on  the  scene  at  the  time  there  is  a  disturbance,  a  riot,  and  he  i? 
grinding  away  film.  He  actually  records  a  crime.  He  has  on  film  a 
fellow  with  a  torch  in  his  hand  who  puts  it  to  the  building  or  bludgeons 
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someone.  If  you  had  a  subpeiia  instead  of  a  warrant,  what  would  be 
your  disposition  as  far  as  letting  the  officials  have  that  particular  kind 
of  thing  ? 

]\Ir.  MoxROE.  I  would  accede  to  the  subpena  without  any  question.  I 
might  provide  such  lilm  without  a  subpena. 

There  was  some  case  that  I  was  trying  to  remember  before  coming 
in  here.  It  went  back  many  years  ago  to  when  I  was  a  local  station 
news  director,  where  tlie  police  asked  for  some  film  and  we  gave  it  to 
them  without  being  subpenaed.  It  had  to  do  with  the  possible  com- 
mission of  a  crime. 

I  was  tidying  to  remember  the  details  because  it  would  have  been  a 
little  more  significant  if  I  could  have  provided  the  details.  It  just 
fled  my  memory.  There  was  at  least  one  case  where  I  remembered 
agreeing  to  turn  over  some  film  because  I  thought  it  would  be  helpful 
to  law  enforcement  officials.  You  always  have  to  consider  whether  you 
are  doing  this  under  circumstances  that  are  going  to  impede  your  fu- 
ture news  coverage  and  impair  the  credibility  of  your  newsroom  in  a 
way  that  might  be  a  serious  detriment  to  news  coverage  in  the  future. 

]\Ir.  Becherer.  In  that  particular  instance,  Senator,  that  film  in  all 
likelihood  would  be  used.  Once  aired — it  has  always  been  my  consider- 
ation— that  it  is  in  the  public  domain.  Certainly,  prosecutors  and  law 
enforcement  agencies  have  access  to  it. 

Senator  Bath.  But  you  can  only  air  40  seconds,  and  you  have  had  a 
crew  out  there  all  morning.  How  about  the  part  that  has  not  been 
aired,  that  is  not  in  the  public  domain  ? 

Mr.  Becherer.  Therein  lies  the  rub.  That  is  the  outtakes.  That  is 
the  footage  that  we  do  attempt  to  protect  so  that  we  do  not  become  an 
arm  of  the  law  enforcement  investigative  bodies,  so  that  we  do  not  com- 
promise our  integrity  with  regard  to  sources  and  that  sort  of  thing. 

In  1972,  at  College  Park,  spring  madness  on  Highway  1,  a  great  deal 
of  damage.  Immediately  following  that,  within  a  week  after  the  dis- 
turbances there,  a  judge  issued  a  subpena  for  all  footage. 

In  my  particular  instance,  we  destroyed  footage  at  the  end  of  the 
day,  just  to  get  it  out  of  the  house.  We  did  not  want  it  around;  we  did 
not  need  it;  we  did  not  use  it.  It  prevented  an  awful  lot  of  hassle. 

We  could  not  supply  that  footage.  I  am  just  as  glad  we  couldn't  be- 
cause I  did  not  want  to  be  an  investigative  arm  of  the  State  in  that 
particular  instance.  I  chose  those  scenes  which  I  felt  best  told  the 
story  and  best  related  the  story  to  my  audience.  The  other  scenes,  they 
wanted  to  look  for  people  who  had  been  at  the  scenes,  who  might  have 
been  participating  in  the  disturbance,  and  so  forth. 

I  do  not  think  that  is  my  job.  By  the  same  token,  if  I  am  aware  of  a 
crime,  I  think  somewhere  along  the  line  I  take  off  my  journalist's  hat 
and  put  on  my  citizen's  hat,  and  then  I  have  to  face  that  particular 
question. 

Senator  Bath.  I  guess  I  have  some  problems  with  the  citizen/jour- 
nalist. I  do  not  see  this  as  a  hat  that  you  put  on  and  take  off,  but  that 
you  have  to  at.  any  one  tinio.  di-aw  the  line  of  where  you  are  Droteclocl 
as  a  journalist  and  where  you  have  a  responsibility  as  a  citizen,  the 
same  as  everybody  else.  It  is  a  difficult  distinction  for  me. 

I  want  to  ask  you  to  go  a  ste]>  furtlwr  liere  now  because  T  tliiulc, 
perhaps,  you.  Mr.  Monroe,  have  a  little  diU'eroit  assessment  of  tliis 
responsibility. 
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1  assume  that  you  all  agree  that,  if  jou  have  in  your  desks  notes  that 
have  been  taken  from  a  source — someone  who  is  giving  j^ou  the  infor- 
mation, expecting  to  be  protected — you  would  not  divulge  that  given 
a  warrant  or  a  subpena. 

Is  that  an  accurate  assessment  or  would  you,  in  some  instances,  give 
that  information  ? 

Mr.  Monroe.  I  think  in  most  cases  covered  by  what  you  have  just 
said,  I  would  be  likely  to  refuse  to  give  the  information  at  the  risk  of 
engaging  in  some  illegality.  I  would  like  to  suggest  a  hypothetical  case, 
but  I  think  undoubtedly  it  has  happened  because  it  suggests  a  very 
common  occurrence. 

Sometimes  local  stations,  networks,  go  to  interview  somebody  who  is 
going  to  appear  on  film  in  a  way  that  the  voice  and  the  face  will  be 
disguised.  You  may  shoot  him  from  the  side,  in  silhouette,  from  the 
back  of  the  head,  such  as  has  been  done  here  in  the  hearings  with  a  man 
from  the  jNIafia  by  a  Senate'  committee  last  week.  You  might  have  him 
in  some  kind  of  a  silhouette  or  with  a  shadow  on  his  face.  During  the 
course  of  filming  such  an  interview,  there  may  be  moments  when  the 
man's  identity  is  obvious.  A  light  slips  down  and  covers  his  face.  It  was 
supposed  to  be  above.  Or  he  turns  around  and  for  a  moment  you  see 
his  features.  These  bits  of  film  are  taken  out  before  it  goes  on  the  air 
to  protect  his  identity,  but  still  may  be  in  the  files  of  the  station. 

In  such  a  case,  you  would  have  a  situation  related  to  film  similar  to 
that  of  notes  taken  from  a  confidential  source  that  you  would  want  to 
protect.  I  would  feel  that  my  obligation  to  such  sources  to  protect  them 
is  just  about  absolute. 

Senator  Bayii.  Do  you  agree,  Mr.  Becherer  ? 

INIr.  Becherer,  Yes,  sir;  othenvise,  the  sources  dry  up. 

Senator  Bayh.  That  is  the  Farber  situation,  really.  Although  inter- 
estingly enough,  most  of  those  instances  involve  information  that  is 
sought  to  support  the  government,  and  the  law  enforcement  agencies. 
In  Farber  it  happens  to  be  the  defendant,  whicli  is  a  rare  turn  there. 
It  is  not  usually  the  case. 

Let  me  get  to  the  situation  where  it  seems  to  me  that  we  may  have 
different  judgment  value  here. 

If  you  have  someone  who  is  a  confidential  informant  and  you  force 
that  person  to  bo  disclosed,  then  you  dry  up  sources  and  you  news- 
}>eoplc  cannot  get  the  infonnation,  so  we  do  not  get  it,  and  the  public 
docs  not  get  it.  It  seems  to  me  the  first  amendment  protection  is  de- 
signed not  to  protect  newsmen  so  much  as  it  is  to  keep  the  free  press 
open  as  conduits  of  information  to  the  public.  That  is  the  basis.  It  is 
not  that  you  folks  are  special-class  citizens,  but  you  are  really  sort  of 
constitutionally  recognized  public  servant  in  deliverying  that  informa- 
tion to  us.  I  think  a  lot  of  people  overlook  that  fact. 

Given  the  IMarvland  madness  situation — ^}'ou  are  out  there  shooting 
film.  There  is  nobody  giving  you  information  that  is  confidential.  It 
is  sort  of  like  a  newsman  who  is  on  the  scene  obser^dng  a  felony  hemg 
committed.  Just  because  you  happen  to  be  there,  it  seems  to  me,  in  thut 
particular  instance,  you  are  really  F.lrctching  that  privilege. 

Tell  me  why  I  am  wrong  on  that '^ 

Mr.  ]:5eciierer.  I  am  very  conceriiid  about  where  the  line  is. 
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Senator  Bayh.  So  am  1. 1  want  you  to  help  me  find  it.  I  am  concerned 
with  where  I  understand  you  to  draw  it.  Maybe  I  misunderstood,  but 
you  help  me. 

jMr.  Beciierer.  If  I  find  myself  cooperating  in  that  kind  of  instance, 
then  where  is  it  that  I  say  I  do  not  cooperate  any  further  ? 

I  am  perceived  by  some  to  be  the  sole  source  of  information  with 
reirard  to  tliat  springtime  madness.  I  do  not  think  I  am. 

There  were  sufficient  police  officers  on  the  scene.  Tliere  were  police 
officers  with  cameras.  There  was  a  great  deal  of  information  being 
taken  down.  There  are  people  they  can  question.  There  are  other  ave- 
nues for  the  law  enforcement  investigative  bodies  to  pursue  to  get  the 
information  they  are  after,  but  they  are  coming  to  me  because  I  have 
film — because  I  am  a  convenient  source  of  information  for  them.^ 

They  are  using  me  as  an  investigative  arm  at  that  point.  Again,  I 
do  not  think  that  is  my  lob. 

I  would  preserve  that  film.  I  would  respond  to  the  subpena.  I 
would  attempt  to  resist.  I  suppose  at  some  point  or  another,  in  that 
particular  instance.  I  would  be  faced  with  the  question  of  giving  up 
that  film,  provided  I  had  it. 

I  do  not  know  which  way  I  would  go.  Because  I  am  not  dealing  with 
confidential  sources,  I  probably  at  that  point  would  relinquish  the 
film,  but  I  would  certainly  make  certain  that  law  enforcement  officials 
went  through  all  of  the  steps  that  they  have  available  to  them  before 
I  became  an  arm  of  a  law  enforcement  agency. 

Senator  Bath.  That  is  the  difference  between  the  subpena  and  the 
warrant,  of  course. 

IVIr.  Zeifang.  Senator,  if  I  may  add  a  comment  or  two  ? 

Senator  Bayh.  Yes. 

Mr.  Zeifang.  First  of  all,  even  though  I  kept  tlaking  about  our 
first  amendment  rights,  NAB  has  a  long  record  of  associating  itself  in 
unpleasant  cases,  not  with  our  first  amendment  rights  but  with,  as  you 
say.  the  right  of  the  people. 

The  first  amendment  is  there  not  only  for  us,  but  for  the  people.  In 
that  respect,  it  makes  us  perhaps  a  somewhat  different  class  of  people 
than  other  professionals  who  are  concerned  about  this  bill. 

As  was  noted,  there  is  a  significant  difference  in  the  procedures  by 
which  this  evidence  is  to  be  obtained  between  warrants  and  subpenas 
if,  in  fact,  there  is  not  an  absolute  privilege.  Here  we  get  into  the  news- 
men shield  question  which  we  have  been  discussing  for  years  and  this 
is  a  related  question. 

At  least  in  the  context  of  the  subpena,  there  is  an  opportunity  to 
avoid  the  abuses  of  ex  parte  presentations  and  have  it  out  in  an  adver- 
sary proceeding  before  a  magistrate  or  a  judge  and  have  that  decision 
frequently,  and  hopefully,  subject  to  appeal,  but  it  is  done  at  least  in 
an  orderly  judicial  framework. 

Sometimes  the  evidence  may  have  to  be  produced — hopefully,  in  a 
veiy  discreet,  selective,  and  very  sparing  manner — where  according  to, 
for  instance,  the  shiehl  law,  that  is  offered  by  Mr.  Kastenmeier.  there 
are  very  specific  conditions  that  have  to  be  met  before  evidence  has  to 
be  produced  by  a  newsman. 

^Ve  wisli  the  shield  were  absolute.  "We  fe(d  the.  Constitution  ouglit  to 
provide  that  absolute  shield  but,  unfortunately,  the  Supreme  Court 
does  not  acree  with  us  there. 
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At  least  we  would  clearly  prefer  that  the  fight — if  you  will,  the  dis- 
pute— be  settled  in  an  adversary  proceeding  and  not  in  an  ex  parte  con- 
text. 

Senator  Bayh.  Has  your  organization  come  to  the  conclusion  that  it 
will  support  a  shield  law  ? 

Mr.  Zeifang.  The  problem  that  Mr.  Kastenmeier  has,  as  you  know, 
is  that  the  media  cannot  agi'ce  among  themselves.  There  are  individual 
groups  and  individual  members  of  those  groups  who  feel,  still,  that  the 
first  amendment  is  enough. 

I  think  that  NAB  has  come  to  recognize  that,  even  though  we  wish 
that  were  the  case,  the  fact  of  the  matter  is  the  Supreme  Court,  in  a 
line  of  decisions,  has  said,  no,  that  the  first  amendment  does  not  provide 
the  absolute  privilege. 

'\Ve  are  in  a  position,  I  think,  to  try  to  cooperate  with  Mr.  Kasten- 
meier to  develop  the  bill  that  will  provide  a  shield  in  circumstances 
where  we  think  it  is  necessary,  but  would  provide  exceptions. 

It  would  have  to  be  in  the  context  of  an  adversary  proceeding  and 
not  an  ex  parte  proceeding. 

Senator  Bayh.  I  am  anxious  to  join  in  affording  that  protection.  I 
must  say  I  have  been,  if  not  dissuaded,  at  least  deterred  temporarily 
from  our  pursuits  because  of  the  lack  of  consensus.  In  fact,  as  you  have 
pointed  out,  there  area  number  of  media-related  groups  that  are 
opposed  to  any  legislation. 

Mr.  Zeifang.  Evervtime  a  reporter  goes  to  jail  in  a  new  case,  then 
we  find  by  case  law  that  the  privilege  is  being  eroded.  That  is  why  I 
think  we  have  to  be  realistic  and  try  to  reach  an  accommodation" bv 
way  of  legislation. 

Senator  Bayh.  I  ask  these  questions  because  I  think  we  need  to  pass 
Shield  legislation.  This  is  a  very  sensitive  area.  I  want  to  get  back  to 
a  situation  we  were  discussing  a  moment  ago. 

I  am  referring  to  a  situation  where  you  have  information  that  is 
not  really  given  as  confidential  but  might  be  needed  by  the  police  to 
establish  complicity  in  a  commission  of  the  felon. 

Mr.  Monroe.  Senator,  could  I  bring  up  an  example  ? 

Senator  Bayh.  Please. 

Mr.  Monroe.  It  may  illustrate  something  about  the  question  vou 
were  raising,  having  particularly  to  do  with  film  shot  in  a  public  place, 
out  in  the  street.  Why  could  not,  under  any  circumstances,  such  film 
be  produced?  This  does  not  involve  confidential  sources. 

In  most  cases,  I  think  there  is,  obviously,  some  argument  that  film 
shot  in  a  public  place  is  of  a  different  order  of  sacredness — whatever — 
than  something  involving  a  confidential  source. 

_  However,  let's  say  in  a  southern  city  a  few  years  ago.  there  were 
civil  rights  demonstrations.  The  local  "police  force,  to  put  it  mildly, 
is  unsympathetic  with  the  civil  ricfhts  demonstrators. 

Tliey  begin  comins:  into  your  newsroom  and  asking  vou  for  films — 
stuff  on  the  air,  stuff  not  on  the  air,  so  they  can  identify  some  of  the 
demonstrators. 

The  are  preparing  a  case  that  the  demonstrators  went  too  far  and 
they  are  all  inciting  to  riot,  and  they  want  to  put  some  of  these  guys 
in  nail. 

TJiis  was  shot  out  in  the  public  street.  Anybodv  there  could  have 
seen.  The  police  could  have  ben  shooting  film.  On  that  basis,  it  is 
something  out  in  the  public  domain. 
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But,  if  you  start  turning  over  3'our  film  and  some  arrests  bejrin  takin<r 
place,  you  are  not  goino:  to  get  any  more  information  from  the  people 
involved  in  these  civil  riirhts  orcfanizations.  That  would  suit  the  police 
just  fine.  It  mif^ht  suit  the  mayor  just  fine,  and  it  might  suit  the  white 
establishment  just  fine. 

As  newspeople.  you  have  a  feeling  that  what  these  militants  are 
paying  and  what  they  are  doing  make  ncAvs,  that  there  is  a  great  sec- 
tion of  the  citizenry  in  that  city  represented  by  these  loud,  insistent 
people — by  these  voices — and  you  feel  that  it  is  your  duty  as  a  news- 
man to  report  on  what  they  are  doing,  to  be  there  when  they  have 
demonstrations,  that  news,  if  not  history,  is  takhig  place. 

You  do  not  want  to  dry  up  the  material  you  are  getting  from  these 
people.  Thev  would  begin  to  perceive  you  as  an  accomplice  of.  as  being 
in  partnership  with,  the  police  whom  they  know  to  be  hostile,  if 
you  are  turning  over  film  to  the  police  and  some  arrests  and  activities 
they  would  regard  as  harassment  start  taking  place  because  of  your 
seeming  collaboration  with  the  police. 

Under  those  circumstances,  I  would  have  a  lot  of  hesitation  about 
turning  over  film.  I  certainly  woidd  not  do  it  voluntarily  and,  if  I  had 
to  do  it,  I  would  prefer  to  be  able  to  tell  these  people  I  did  it  under 
subpena. 

I  would  feel  less  reluctance  to  turn  over  film  in  any  of  these  circuni- 
stances  than  I  would  to  turn  over  confidential-source  material. 

Senator  Bayii.  I  think  that  the  protection  of  the  subpena  is  appro- 
priate even  in  situations  where  you  had  a  responsibility  to  turn  over 
materials  because  it  protects  under  other  circumstances  as  well.  But 
we  should  all  be  aware  of  our  responsibilities — reporters  as  well  as 
Senatore. 

If  we  convey  the  perception  to  the  public  that  the  news  media  has  no 
responsibility  to  cooperate  with  the  police  at  all,  I  think  we  are  doing 
damage  to  our  cause  in  trying  to  achieve  something  most  of  us  would 
agree  upon. 

Mr.  Zeifang.  It  might  be  helpful  to  try  to.  if  it  can  be.  categorize 
the  kinds  of  examples.  I  think  the  easiest  case.  Senator,  is  the  one  such 
as  you  mentioned  where  a  citizen  who  happens  to  be  a  journalist  is  an 
eyewitness  to  a  crime — and  just  to  carry  it  through  to  its  extreme,  to 
make  the  easiest  case — is  the  only  eyewitness,  and  happens  to  be  asked 
to  simply  tell  the  police  what  he  saw  orally. 

There  I  think  it  is  easiest — as  Tom  described — to  put  the  obligation 
of  any  citizen  above  any  other  obligation  and  orally  report  to  the 
law  enforcement  officials  what  one  saw  happening  in  public,  that  hap- 
pened to  be  a  crime,  but  if  you  are  the  only  eyewitness — clearly,  that 
seems  to  me  to  be  the  extreme  case — where  there  is  an  obligation  at  least 
to  report  orally  to  the  police  what  you  saw,  just  like  any  citizens 
would  have  that  obligation. 

As  Bill  and  Tom  mentioned,  those  cases  do  not  happen  very  often. 

What  we  are  really  talking  about  are  the  cases  of  greater  concern 
where  the  police  are  not  just  asking  the  reporter  what  did  you  see.  They 
want  the  reporter's  film,  notes,  identification  of  confidential  sources. 

That  is  where  we  liave  to  fight.  As  they  mentioned,  I  think  that  fight 
is  a  fight  that  is  fought  better  in  the  fonn  of  an  adversary  proceeding. 

I  note,  incidentally,  the  testimony  of  one  of  the  witnesses  to  follow 
]Mr.  Zagel  points  out  that,  even  under  S.  3164,  under  the  two  excep- 
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tions,  there  are  exceptions  that  concern  us  in  this  bill,  particularly 
since  they  are  in  the  disjunctive.  They  can  be  either  one  or  the  other. 
It  can  l)e  a  <iround  for  the  issuance  for  the  search,  but  they  do  not  have 

to  both  be  present. 

That  concerns  us,  that  is,  the  first  ground  being  that  there  is  prob- 
able cause  to  believe  that  person  or  persons  in  possession  of  the  evi- 
dence may  be  involved  in  the  crime  or— rather  than  "and" — that  there 
is  probable  cause  to  believe  the  evidence  sought  to  be  seized  would  be 
destroved,  hidden,  and  so  forth. 

Even  that  concerns  us  as  being,  perhaps,  too  much  of  an  invitation 
to  use  the  warrant  approach,  rather  than  the  subpena  approach. 

Senator  Bayii.  Here,  of  course,  in  the  first  exception,  that  is  an  im- 
portant distinction  to  make,  compared  to  the  law  as  it  was  before  Stan- 
ford Daily.  If  you  have  reason  to  believe  someone  has  been  involved  in 
the  commission  of  a  crime,  they  are  on  a  different  basis  than  a  news- 
person or  an  individual  who  is  thought  to  have  evidence  of  a  crime, 
and  they  are  not  implicated. 

Mr.  Zeifaxg.  I  agree,  Senator,  but  I  respectfully  suggest  that,  when 
there  is  probable  cause  tliat  a  newsman  has  committed  a  crime,  that 
newsman  does  have  a  different  status  than  another  citizen  who  may  be 
accused  of  committing  a  crime. 

If  I  might  cite  as  an  example,  as  I  understand  it,  the  comprehensive 
revision  of  the  Criminal  Code  would  make  it  a  crime,  on  a  Federal 
level,  and  I  understand  that,  in  several  States,  it  is  a  crime  for  a  news- 
man to  possess  what  might  be  a  classified  or  a  secret  document. 

That  newsman  may  not  even  know  that  he  has  a  classified  docu- 
ment or  he  may  know  it  is  classified  and  may  feel  that  there  has  been  an 
abuse  of  the  classification  system. 

That  may  be  the  crime  for  which  someone  feels  there  is  probable 

cause. 

Senator  Bayh.  As  far  as  newsman  or  an  individual  citizen  is 
concerned. 

Mr.  Zeifang.  That  is  right. 

Senator  Bayii.  I  mean  individual  citizens  could  be  implicated  in 
thnt  kind  of  unfortunate  situation. 

Mr.  Zeifang.  It  is  that  kind  of  a  crime,  particularly  when  it  is  put  in 
the  disjunctive,  that  concerns  us  in  terms  of  being  a  ground  to  get  an 
exception  to  get  a  warrant  to  invade  a  newsroom. 

Senator  Bayii.  Gentlemen,  you  have  been  very  kind  and  very  pa- 
tient. I  apologize  for  the  interruption  and,  again,  want  to  thank  you 
vei-y  much  for  making  this  contribution  into  our  record. 

I  trust,  if  you  have  any  other  observations,  that  you  will  feel  free  to 
let  us  have  them  for  our  records,  supplement  them. 

Thank  you. 

Our  next  two  witnesses  are  Mr.  James  B.  Zagel,  director.  Law  En- 
forcement Commission.  Chicago,  111.,  and  INIr.  Paul  L.  Perito,  National 
District  Attorneys  Association,  an  attorney  here  in  Washington, 
representing  the  XDAA. 

Mr.  Dominic  Gentile,  the  National  Association  of  Criminal  Defense 
Lawyers,  has  been  unexpectedly  detained,  and  we  are  going  to  put  lii^ 
statement  in  the  record. 

[Material  follows:] 
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Position-  of  the  National  Association  of  Criminal  Defense  Lawyers  on 
ruoposEu  Legislation  Being  Consiukkeu  by  the  Senate  Committee  on  the 
Judiciary,  Subcommittee  on  the  Constitution,  Designed  To  Promote  the 
Kight  to  Privacy  of  Law-Abiding  Citizens  and  To  Protect  That  Kighx 
From  Being  Invaded  by  Warrant-Bearing  Law  Enforcement  Officers 

(By  Domiuic  P.  Geutile,  member.  Board  of  Directors,  and  chairman,  Legislative 
Committee,  iS'atiuaal  Association  u£  Criminal  Delense  Lawyers;  associate 
dean,  iSatioual  College  of  Criminal  Defense  Lawyers  and  Public  Defenders, 
University  of  Houston,  Bates  College  of  Law,  Houston,  Tex.) 

I.    ORGANIZATIONAL  BACKGROUND 

The  National  Association  of  Criminal  Defense  Lawyers,  Inc.  (hereinafter 
NACDL)  is  a  District  of  Columbia  nonprotit  corporation  with  membership  com- 
prised of  more  than  1,8UU  lawyers  from  every  State  in  the  Union  as  well  as 
Puerto  Kico  and  the  Virgin  Islands.  All  of  its  members  are  in  daily  contact  with 
the  federal  and  state  criminal  justice  systems,  participating  as  advocates,  coun- 
selors, law  professors  or  judges.  Among  the  stated  objectives  in  its  charter  and 
by-laws  are  the  promotion  of  the  proper  administration  of  criminal  justice,  the 
protection  of  individual  rights,  and  the  improvement  of  the  practices  and  proce- 
dures of  criminal  law.  This  position  paper  is  respectfully  tendered  in  the  dis- 
charge of  that  organizational  objective. 

II.   INVOLVEMENT   IN   ZURCHEB   CASE 

The  NACDL  filed  an  amicus  curiae  brief  in  the  United  States  Supreme  Court 
in  the  case  of  Zurcher  v.  The  Stanford  Daily,  #7(>-14«4,  which  was  the  only 
brief  presented  to  the  Court  from  the  perspective  of  the  non-media  associated 
private  citizen.  Since  the  NACDL  has  many  members  who  represent  potential 
witnesses  and  persons  who  have  been  informally  approached  by  law  enforcement 
investigators  or  subpenaed  by  courts  or  grand  juries,  the  ability  to  present  this 
view  rests  rather  uniquely  with  this  organization.  This  is  particularly  true  in 
light  of  the  fact  that  most  of  its  members  are  private  practitioners,  since  indigent 
defender  agencies  traditionally  do  not  become  involved  in  representation  at  this 
level,  the  sixth  amendment  Bight  to  Counsel  not  yet  having  been  judicially  inter- 
preted as  attaching  before  a  person  has  been  accused  or  "focused  upon"  as  a 
suspect. 

It  was  the  position  of  the  NACDL's  brief  that  the  lower  courts  should  be 
affirmed,  but  that  the  focus  should  be  upon  the  "reasonableness"  of  searching 
a  non-suspect  third  party  for  evidence  not  illegal  in  itself  as  opposed  to  the 
question  of  the  existence  or  non-existence  of  "probable  cause"  to  believe  that  the 
item  sought  was  located  where  the  affiant  stated.  The  brief  characterized  the 
task  before  the  Court  as  : 

"What  must  be  decided  is  whether  the  decision  to  interrupt  and  invade  the 
sanctuary  of  Fourth  Amendment  protected  privacy  is  left  to  the  unbridled  dis- 
cretion of  the  police  once  they  can  establish  to  a  magistrate  that  probable  cause 
exists  to  believe  that  a  nonsuspect  has  tangible  objects  which  will  aid  them  in 
apprehending  or  convicting  somone.  Or  to  state  it  differently,  can  the  magistrate 
require  more  than  this  showing  before  issuing — i.e.,  does  he  have  the  authority 
to  refuse  to  issue  a  warrant  in  these  situations  in  which  a  less  intrusive  means 
has  not  been  demonstrated  to  be  unavailable?"  (.NACDL  amicus  brief,  p.  5.) 

It  appears  that  the  Court  has  decided  that  no  such  "sanctuary"  exists  for 
law-abiding  persons  and  has  suggested  that  only  legislative  or  executive  action 
can  create  it,  the  Constitution  not  having  done  so.  The  Court  being  the  final 
arbiter  of  the  Constitution,  this  decision  leaves  no  room  for  disagreement,  and 
the  American  people  must  now  look  to  the  Congress  to  reinstate  the  comfort  and 
sense  of  well-being  which  apparently  they  have  mistakenly  believed  to  have 
possessed  for  some  two  hundred  and  two  years.  It  is  with  this  in  mind  that 
the  NACDL  gratefully  accepts  the  invitation  to  comment  on  the  legislation 
being  considered  by  the  Senate  to  remedy  the  situation  which  has  emerged  in 
the  wake  of  Zurclier. 

III.    NEED   fob  A   REMEDY 

There  can  be  no  question  that  if  we  are  to  exist  as  a  free  society  we  must 
have  effective  and  efficient  law  enforcement  as  a  means  of  preserving  order 
and,  at  the  same  time,  we  must  not  allow  any  possibility  to  exist  wherein  tbt- 
public  fear  of  the  lawless  is  replaced  by  Its  fear  of  the  law  enforcer.  11  wa.s 
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just  such  a  climate  that  precipitated  the  American  Revolution.  "While  the  Bill 
of  Rights  is  comprised  of  many  component  parts,  each  of  which  is  directed  to- 
ward a  different  concern  of  Its  framers,  underlying  it  as  a  whole  was  Man's 
basic  need  to  feel  secure.  It  is  only  when  this  sense  of  individuality  and  well- 
being  is  present  that  free  society  can  flourish. 

In  the  aftermath  of  Ziirchcr,  the  news  media  has  vociferously  protested  the 
effect  that  the  decision  had  on  the  first  amendment  Freedom  of  the  Press  issues 
and  has  paid  little  more  than  lip  service  to  the  broader  issues  which  effect  all 
citizens.  In  light  of  the  vested  interest  of  the  press  in  the  Zurcher  case,  this 
comes  as  no  surprise.  While  several  journalists  and  editorial  columnists  have 
devoted  some  of  their  attention  to  te  broader  issue,  the  general  public  has 
not  been  well-informed  by  the  press  in  this  regard.  And  yet,  there  exist  several 
other  rights  which  have  suffered  just  as  gravely,  albeit  silently,  as  a  result  of 
the  Zurcher  decision. 

The  American  people  who  are  most  deserving  of  the  right  to  live  in  a  free 
society,  i.e.,  the  law-abiding,  can  no  longer  be  certain  that  their  innermost 
secrets  and  thoughts  will  go  undetected  if  they  possess  any  tangible  evidence 
of  them  in  the  privacy  of  their  homes  or  offices.  Those  worldly  possessions  which 
a  citizen  wishes  to  keep  unknown  to  others  have  suddenly  been  placed  in  jeop- 
ardy of  being  made  public  as  a  result  of  innocent,  serendipitous  involvement 
with  an  event  that  was  not  of  his  own  making.  It  must  be  remembered  that 
the  Zurcher  decision  permits  a  search  of  a  home  or  office  for  tangible  items,  the 
presence  of  which  may  be  totally  unknown  to  the  resident. 

The  opinion  of  the  majority  in  Zurcher  seems  to  rely  upon  law  enforcement 
agencies  to  impose  restraint  upon  themselves  in  utilizing  the  search  warrant 
process  for  obtaining  evidence  from  innocent  third  parties,  and  to  a  great  degree 
rests  its  decision  upon  the  conclusion  that  because  only  a  "very  few"  instances 
since  1971  have  been  brought  to  the  Court's  attention  wherein  a  search  war- 
rant was  issued  to  search  the  premises  of  a  newspaper,  no  "abuse"  exists.  The 
Court  also  finds  significant  the  "fact"  that  subpoenae  are  easier  to  obtain  and 
assumes  therefore  that  prosecutors  will  only  rarely  resort  to  the  use  of  a  third 
party  warrant  where  there  is  a  choice  of  process.  Neither  of  these  conclusions 
are  based  upon  empirical  data,  and  experience  dictates  that  prospectively 
applied,  the  Zurcher  decision  will  be  taken  by  law  enforcement  as  an  impri- 
matur to  increase  the  use  of  the  warrant  process  in  marginal  cases. 

It  must  be  remembered  that  the  history  of  law  enforcement  and  magistrate 
practices  vis-a-vis  the  fourth  amendment  was  the  cause  for  the  Court  finally 
requiring  the  exclusionary  rule  to  l>e  applied  to  illegal  searches  in  state  case.s. 
One  cannot  reasonably  expect  the  police  to  unilaterally  give  due  regard  to  the 
privacy  interests  of  even  patenty  uninvolved  people  where  the  success  of  their 
investigation  appears  to  them  to  hang  in  the  balance.  And  notwithstanding  the 
higher  office  of  magistrates  and  others  with  the  judicial  power  to  issue  war- 
rants, the  fact  is  that  applications  for  seai-ch  warrants  are  almost  invariably 
given  only  superficial  review  and  then  rubber-stamped.  If  this  were  not  so, 
there  would  lie  no  other  way  to  account  for  the  number  of  times  evidence 
seized  with  a  warrant  is  in  fact  suppressed,  assuming  the  fact  that  a  magistrate 
knows  what  the  fourth  amendment  requires. 

In  addition  to  the  expectation  of  privacy  which  Americans  have  previously 
assumed  in  their  own  homes  where  they  have  not  possessed  contraband  or  the 
fruits  or  instrumentalities  of  a  crime,  they  have  likewise  relied  upon  a  sense  of 
security  with  respect  to  limited  disclosures  of  information  to  certain  specified 
I)ersons  as  a  means  of  carrying  out  their  daily  commerce  and  personal  affairs. 
The  Zurcher  decision  has  a  devastating  effect  upon  the  future  of  relationships 
which  citizens  have  with  their  lawyers,  physicians,  psychiatrists,  realtors, 
bankers,  and  other  professional  and  quasi-professional  relationships.  If  any  of 
these  people  have  as  a  client,  customer  or  patient  someone  who  is  suspected  of  a 
crime,  they  can  no  longer  reasonably  presume  that  law  enforcement  investi- 
gators will  serve  them  with  a  subpoena  or  inforninlly  re<]uest  surrender  of  their 
records  or  other  items  which  police  believe  might  supply  a  lead  or  a  connection 
to  their  investigation.  There  now  exists  no  guarantee  of  a  prior  adversary  pro- 
ceeding at  which  the  person  allegedly  in  possession  of  some  item  which  law 
enforcement  seeks  will  have  the  opportunity  to  voluntarily  make  disclosure  or 
resist  based  upon  evidentiary,  constitutional  or  statutory  protection.  If  the  war- 
rnnt  process  is  relied  upon  at  first  instriTice  hv  law  enforcement,  the  only  remain- 
ing remedy  available  is  an  after-the-fact  civil  action  which  cannot  effectively 
correct  the  wrong  done.  And  it  is  almost  a  cerfainty  that  the  thoughts  and  closely 
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held  secrets  of  other  patients,  clients  and  customers  of  the  searched  individual 
Avill  be  perused  by  the  persons  executing  the  warrant.  These  i>eople  may  never 
know  that  such  an  examination  occurred. 

It  is  tlie  position  of  the  NACDL  that  Conjirress  take  the  initiative  to  remedy 
this  situation.  It  does  not  appear  that  law  enforcement  agencies  have  been 
stifled  in  their  investigations  in  the  past  by  not  being  able  to  search  the  private 
enclaves  of  law-al)iding  citizens.  That  a  Right  of  Privacy  exists  for  all  Americans 
and  emanates  from  the  Constituti(m  of  the  United  States  is  well  established  by 
prior  Supreme  Court  decisions  wherein  the  right  was  enforced  against  both 
the  Federal  and  State  governments.  Eg.,  Grisirold  v.  Connecticut,  381  U.S. 
471).  14  L.Kd.2d  510,  85  S.Ct.  1678  (1005)  ;  Katz  v.  United  States,  389  U.S.  347, 
88  S.Ct.  507,  19  L.Kd.2d  576  (1967).  Congress  certainly  has  the  power  to  pass 
legislation  implementing  this  right,  and  it  appears  as  though  time  is  of  the 
essence. 

IV.  SCOPE  OF  THE  REMEDY 

It  has  been  the  position  of  the  NACDL  since  the  time  that  it  entered  the 
Zurcher  case  as  amicus  that  there  are  times  when  a  search  warrant  upon  a  non- 
suspect  for  direct  or  indirect  evidence  of  the  crime  or  the  perpetrator's  identity 
would  be  necessary  and  reasonable  ah  initio.  On  the  other  hand,  this  is  a  drastic 
step  and  strict  guidelines  should  be  applied  in  such  a  situation.  It  is  argued  by 
opponents  to  S.  3164  that  to  require  a  subpoena  to  issue  or  to  be  shown  imprac- 
tical would  unduly  burden  law  enforcement  and  cause  irreparable  damage  by 
delays.  It  is  also  argued  that  many  communities  do  not  have  standing  grand 
juries  and  that  therefore  a  subpoena  cannot  be  utilized  without  lengthy  delay. 
The  fact  is  that  a  state  legislature  can  empower  a  prosecutor  to  issue  subpoenae 
directly,  with  the  same  being  returnable  before  a  judge  in  a  fashion  similar  to 
the  administrative  summons  procedure  commonly  employed  by  other  executive 
agencies.  See  e.g.,  26  USC  7602  et  seq.  This  certainly  has  been  effectively  utilized 
by  many  investigative  agencies  for  many  years.  And  there  is  no  reason  why  the 
Congre.ss  should  refrain  from  passing  this  legislation  merely  because  it  will 
require  state  legislatures  to  act  in  response  to  it.  This  has  never  been  an  excuse 
for  inaction  on  the  part  of  the  federal  government  before,  and  it  should  not  be 
one  now. 

S.  3164  should  be  modified  to  acknowledge  that  the  person  in  possession  of  the 
premises  to  be  searched  is  the  one  to  be  protected  whether  or  not  that  is  the 
same  i)erson  who  is  "in  possession  of  the  evidence".  As  classically  defined  by 
the  case  law.  "possession"  implies  "knowledge".  One  who  has  a  reasonable 
expectation  of  privacy  in  a  premises  does  not  necessarily  have  knowledge  of 
everything  which  is  contained  therein.  To  the  extent  that  he  or  she  does  not, 
possession  cannot  take  place. 

Another  modification  which  the  NACDL  respectfully  suggests  to  this  Sub- 
committee is  that  punitive  criminal  sanctions  be  added  to  the  bill  as  it  now 
stands.  To  require  the  innocent  victim  of  an  invasion  of  privacy  of  the  magni- 
tude of  a  full  scale  search  to  resort  to  a  civil  proceeding  to  remedy  his  injury  is 
in  most  cases  too  costly,  and  historically  juries  have  not  returned  awards  com- 
mensurate with  the  harm  done.  Furthermore,  since  this  legislation  must  have  a 
strong  deterrent  effect  if  it  is  to  have  any  value  whatsoever,  and  since  law 
enforcement  personnel  are  well  aware  of  the  difficulties  which  plaintiffs  have  in 
civil  rights  litigation,  without  a  criminal  penalty  attaching  to  a  violation  of  this 
statute  the  deterrent  effect  will  be  minimal. 

Finally,  the  bill  should  take  into  consideration  the  persons  of  the  non-suspects 
as  well  as  their  premises.  Certainly  there  is  no  greater  place  where  an  expecta- 
tion of  privacy  exists.  To  ignore  this  would  appear  to  allow  searches  of  the 
person  but  not  the  premises  when  considered  in  light  of  classical  rules  of  statu- 
tory construction. 

V.    CONCLUSION' 

"The  poorest  man  in  his  cottage  may  bid  defiance  to  all  the  forces  of  the 
Crown.  It  may  be  frail.  Its  roof  may  shake,  the  wind  may  blow  through  it,  the 
storm  may  enter,  the  rain  may  enter,  but  the  King  of  England  cannot  enter.  All 
his  forces  dare  not  cross  the  threshold  of  the  ruined  tenements." 

William  Pitt  the  Eldeb,  c.  1750. 

Amicus  suggests  that  Pitt's  concept  has  particular  application  to  a  la>v-al)iding 
citizen  who  is  believed  by  law  enforcement  to  have  "mere  evidence"  of  a  crime 
in  his  possession.  Such  protection  against  the  arbitrary  use  of  a  search  warrant 
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instead  of  a  subpoena  or  some  other  less  intrusive  means  is  an  American  birth- 
right and  an  essential  ingredient  to  peace  of  mind  for  all  law-abiding  people.  We 
fought  a  war  with  England  for  it;  our  history  dictates  that  it  has  been  silently 
honored  as  inviolate  since  then,  and  we  should  not  discard  it  in  the  absence  of  a 
strong,  demonstrated  necessity  made  under  penalty  of  perjury. 

Sonator  Baytt.  Gentlomen.  if  yon  will  jn?t  make  yourselves  at  home. 
Unfortunately,  gentlemen,  when  the  bell  rings  for  votes  on  the 
floor  I  must  respond.  I  will  be  right  back. 
[Recess.] 

STATEMENT  OP  THE  NATIONAL  DISTRICT  ATTORNEYS  ASSOCIA- 
TION BY  PAUL  L.  PERITO,  ESQ.,  SPECIAL  WASHINGTON  COUNSEL 
AND  JAMES  B.  ZAGEL 

^[r.  Perito.  Senator,  we  feel  like  the  proverbial  "skunk  at  the 
garden  party"  because  Mr.  Zagel  and  I  have  the,  perhaps,  unpopu- 
lar— presently  unpopular — task  of  attempting  to  set  forth  the_  views 
of  the  National  District  Attorneys  Association,  in  opposition  to 
S.  3164. 

Having  had  the  pleasure  of  working  with  you  and  your  able  staffs 
in  the  past,  I  know  you  will  give  very  serious  consideration  to  views 
which  are  different  from  your  own  and  from  your  colleagues. 

We  feel  assured  that  the  views  of  NDAA  will  be  given  deep  and 
reflective  consideration  on  the  legislation  which  you  have  proffered 
before  this  body. 

My  name  is  Paul  Perito,  and  I  am  a  member  of  a  Washington  law- 
firm.  I  am  appearing  here  as  special  counsel  on  behalf  of  the  National 
District  Attorneys  Association. 

To  save  time,  'Senator,  I  will  skip  over  portions  of  my  testimonv 
and  ask  that  the  entire  testimony  be  included  as  part  of  the  record. 

Senator  Bath.  It  will  be  done. 

Mr.  Perito.  I  will  also  allude  to  my  prior  experiences  as  a  prose- 
cutor for  5  years  in  the  busiest  Federal  district  in  the  countr5%  namely, 
the  southern  district  of  New  York,  and  to  my  ]-)resent  experiences, 
spending  perhaps  60  to  70  percent  of  my  time  as  defense  counsel  rep- 
resenting people  charged  with  serious  crimes  throughout  the  United 
States. 

We  appreciate,  the  opportunity,  on  behalf  of  NDAA,  to  present 
the  views  of  that  organization  on  S.  3164  and  other  bills  which  are 
I)cnding,  of  a  similar  nature. 

As  we  understand  the  thrust  of  this  proposed  legislation,  these  bills 
woidd  overturn  or  certainly  substantially  modify  the  recent  holding 
in  the  Z?/w7)(<'r  decision. 

NDAA  does  support  the  Supreme  Court's  decision  in  this  case 
which,  in  our  judgment,  simply  restates  longstanding  constitutional 
law  in  the  area  of  search  and  seizure.  We  do  not  see  this  decision  as  a 
radical  departure.  We  see  what  has  transpired,  obviously,  as  a  spot- 
liglit  on  a  process,  but  not  as  a  radical  departure  from  established 
constitutional  principles. 

Mv  able  colleague  on  my  right,  Mr.  Zagel,  will  refer  to  certain 
constitutional  and  jurisdictional  aspects  of  tlic  bill  which  concern 
NDAA  and  hopefully  focus,  as  I  will  attempt  to  focus,  on  the  impact 
that  this  legislation  would  have  on  the  State  and  local  level,  and  which 
is  of  particular  concern  since  the  National  District  xittorneys  Associ- 
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ation  represents  approximately  7,000  prosecutors  throughout  the 
Urdtcd  States  on  the  State  and  local  level.  NDAA  is  the  largest  single 
organization  in  our  country  representing  prosecutors. 

it  is  the  belief  of  XDAA  that  the  enactment  of  this  legislation  will 
substantially  and  adversely  affect  the  investigation  and  prosecution  of 
criminal  activities. 

The  Supreme  Court  in  restating  wliat  we  believe  to  be  accepted  con- 
stitutional law  held  basically  that  a  State  is  not  prevented  by  either 
the  4th  or  l-ith  amendment  from  issuing  warrants  to  search  for  evi- 
dence simply  because  the  owner  or  the  possessor  of  the  place  to  be 
searched  is  not  reasonably  suspected  of  criminal  involvement. 

The  Court  noted  that,  where  the  material  sought  to  be  seized  may  be 
protected  by  the  first  amendment,  the  preconditions  of  the  warrant,  that 
is,  probable  cause  and  specificity  with  respect  to  the  place  to  be  searched 
and  things  to  be  seized,  should  afi'ord  suihcient  protection  and,  paren- 
thetically. Justice  White  referred  to  the  requirements  involving  a  press- 
related  search  would  be  looked  on,  referring  to  the  Stanford  v.  Texas 
case,  with  a  type  of  scrupulous  exactitude.  I  believe  that  is  the  language 
of  the  Supreme  Court  in  that  instance. 

Senator,  I  will  direct  your  attention  at  a  later  point  to  the  fact  that, 
rather  than  rely  on  surmise  or  conjecture,  we  have  underway  now  a 
survey  of  all  members  of  NDAA  to  attempt  to  elicit  from  them  the 
instances  where  they,  as  prosecutors,  attempted  to  secure  through  the 
warrant  process  a  warrant  to  search  in  a  newsroom  for  the  sources  of 
stories. 

That  survey  is  not  complete,  but  the  incomplete  results  which  are  at- 
tached to  my  statement,  consisting  of  four  pages,  show  that,  in  none  of 
those  offices  where  they  have  responded,  have  those  district  or  State's 
attorneys'  offices  authorized  the  issuance  of  the  search  warrant  in  a 
media  situation  for  the  source  of  newsstories. 

We  would  respectfully  request.  Senator,  that,  as  soon  as  all  of  those 
results  be  completed  and  analyzed  that  we  be  allowed  to  supplement 
our  testimony  so  that  you  have  those  facts  before  your  committee. 

It  is  interesting  to  note  that  in  vour  home  State  of  Indiana  we  are 
advised  by  Mr.  Ray  Sufana  that,  in  his  survey  thus  far,  he  has  not 
been  able  to  uncover  a  single  instance  where  local  prosecutors  attempted 
to  secure  a  search  warrant  for  the  sources  of  newsstories. 

I  have  asked  NDAA  particularly  to  attempt  to  complete  that  survey 
as  rapidly  as  possible  so  that  we  could  supplement  the  record. 

NDAA  is  convinced  that  S.  3164,  if  enacted,  in  its  present  form,  will 
have  a  crippling  effect  on  reasonable  law  enforcement  activities,  par- 
ticularly in  the  area  of  so-called  commercial  crime,  as  well  as  other 
related  areas,  but  particularly  in  that  area. 

NDAA  certainly  does  believe  that  this  bill  should  not  be  applied  to 
State  and  local  officials.  Perhaps  one  of  the  strongest  arguments  against 
the  application  of  this  bill  to  State  and  local  levels  is  that,  in  many 
States  and  local  jurisdictions,  as  opposed  to  the  Federal  S3'stem,  that 
subpenas  duces  tecum,  as  such,  are  unknown. 

There  are  many  local  jurisdictions  where  a  grand  jury  investigation 
does  not  exist,  as  such ;  that  charges  are  brought  not  through  the  regu- 
lar process  known  in  our  Federal  system,  mainly,  by  indictment  or  the 
occ_asional  information  with  a  waiver,  but  rather  through  a  complaint 
or  information  filed  by  the  prosecutor,  on  probable  cause. 
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I  am  defendiiif^  a  case  up  in  Connecticut,  admitted  pro  hac  vice  for 
the  purposes  of  that  case,  and  I  was  frankly  amazed  to  find  that  I  was 
not  afforded  the  hixuries  as  defense  counsel  of  reviewing  an  indictment. 
T  had  to  be  satisfied  with  an  information,  because  it  was  not  a  capital 
€ase ;  it  was  a  so-called  economic  crime  case. 

Many  local  jurisdictions  are  similar.  The  grand  jury  which  I  knew 
as  a  prosecutor  in  the  southern  district  of  New  York  and  worked  with 
for  5  years  and  the  subpenas  which  flowed  from  that  process  are  un- 
loiown,  in  many  State  and  local  jurisdictions. 

So  one  of  our  very  serious  concerns  is,  assuming  enactment  of  S.  3164, 
what  machinery  would  be  employed  in  the  third-party  search  situa- 
tion? NDAA  is  also  concerned,  as  we  stated  in  our  jorepared  text,  with 
the  question  of  the  exactitude  of  standards  set  forth  in  section  1201  and 
1202;  namely,  does  a  local  prosecutor  at  the  time  that  prosecutor 
secures  a  search  warrant  for  third-party  premises  know  at  that  point 
who  the  perpetrators  of  the  crime  are  ?  Often  he  does  not. 

We  would  respectfully  suggest  that,  through  the  mechanism  sug- 
gested in  tliis  bill,  it  miglit  well  be  that  criminal  cases  would  be  brought 
prem.aturely — that  there  could  be  premature  arrests  therefore  having 
a  sad  and  deleterious  effect  on  the  possesses  of  third  party  evidence, 
who  are  not  suspected  of  criminal  activity. 

Perhaps,  one  of  the  most  difficult  points,  however.  Senator,  is  the  fact 
it  is  often  difficult  to  differentiate  at  the  earliest  stages  of  a  criminal 
investigation  a  suspe<?t  from  a  nonsuspect.  The  burden  imposed  by 
S.  "164  would  be  enormous  to  bear  on  behalf  of  the  prosecutor. 

We  do  not  start  with  the  assumption  which  has  become  unfortunately 
somewhat  vogue  in  this  society  that  a  prosecutor  is  necessarily  malevo- 
lent. Certainly  the  wliole  constitutional  basis  of  our  criminal  system 
does  not  start  with  that  assumption. 

Senator  Bayii.  That  is  not  the  assumption  of  this  legislation,  of 
course. 

Mr.  Pertto.  I  realize  that.  Senator. 

Senator  Bayii.  Xor  is  this  legislation  directed  at  prosecutors,  specifi- 
callv. 

Mr.  Perito.  We  are  aware  of  that,  but  the  prosecutors  bear  a  hea^^' 
burden,  if  enacted,  of  carrying  forth  their  responsibility  in  a  bona  fide 
and  responsible,  professional  fashion. 

The  question  is,  obviously,  the  delicate  balancing  between  issues 
involving  the  first  amendment,  issues  involving  the  fourth  amendment, 
and  issues  involvinof  the  responsibility  of  the  prosecution  to  move  for- 
ward in  a  responsible  and  expeditious  fashion. 

Senator  Bayii.  T  think  tlie  prosecuting  officials  of  our  country  have  a 
serious  and  difficult  responsibility.  They  are  charged  with  enforcing 
our  laws,  convicting  the  guilty,  and  protecting  the  society  generally. 

This  primary  responsibility  makes  it  even  more  difficult  for  the 
prosecutors  to  carry  out  another  function,  that  of  not  convicting  some- 
one who  is  innocent  or  cause  unnecessary  embarrassment  to  someone 
wlio  is  innocent. 

Some  prosecutors  have  in  fact  been  guilty  of  allowing  information 
in  the  privacv  of  a  grand  jury  to  roach  the  front  pages  of  a  newspaper. 

T  am  not  about  to  sufrgest  that  there  are  very  many  prosecutors  that 
do  that.  Most  of  them  do  not.  T  think  most  of  them  recognize  that  it  is  a 
treacherous  mine  field  in  which  they  are  walking  in  pursuit  of  justice. 
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I  recognize  this,  Mr.  Perito,  and  I  think  you  understand  that  I  recog- 
nize it. 

Mr.  Perito.  Absolutely,  Senator.  As  a  matter  of  fact,  as  the  Supreme 
Court  said  in  the  Burger  case,  the  real  responsibility  of  a  prosecutor  is 
not  to  compile  convictions,  but  to  effect  the  due  and  fair  administra- 
tion of  justice. 

I  can  remember  being  in  the  southern  district  and  seeing  that  plaque 
hung  in  Mr.  Morgenthau's  office  and.  having  had  the  opportunity  of 
working  with  prosecutors  like  Robert  INTorgenthau  in  the  southern 
district,  knowing  that  the  standards  that  he  and  others  who  followed 
him  in  that  great  tradition  have  set  like  former  U.S.  attorney  in  Il- 
linois Jim  Thompson,  in  jNIr.  Zagel's  office,  who  is  now  Governor  for 
the  State  of  Illinois — T  am  concerned,  and  NDAA  is  concerned,  that 
the  armamentarium  of  the  prosecutor,  the  instruments  to  affect  the 
rightful  investigation  and  prosecuting  of  crimes,  is  constantly  being^ 
narrowed. 

The  question  is:  Is  that  narrowing  of  constitutional  jurisdiction,  in 
this  instance,  necessary?  This  is  one  of  the  questions,  Senator,  that  we 
are  attempting  to  pose  to  your  committee. 

We  believe,  as  the  Supreme  Court  articulated,  that  the  instances  of 
third-party  searches  of  newsrooms  are  very  unique.  "VVe  are  also  con- 
cerned, particularly,  in  the  so-called  commercial  or  white-collar  crime 
area,  that  the  delay  inherent  in  the  subpena  duces  tecum  process  would 
have  a  substantial  and  adverse  effect  in  the  continuation  and  investiga- 
tion of  the  commercial-type  crime  because,  once  there  is  due  notice 
to  third  parties  and  the  adversarial  procedure  begins  ab  initio,  then 
there  is  tremendous  temptation  for  that  third  party  to  aid  and  abet, 
perhaps,  knowingly  or  unknowingly,  the  suspect  of  a  crime,  or  to  give 
the  suspect  of  a  crime  due  notice  to  cease  and  desist  from  such  activity. 

The  ability  to  litigate  an  issue  such  as  this,  we  believe,  often  will 
deter  effective  prosecution,  particularly,  in  the  economic  crime  area. 

Granted,  I  am  now  staying  away  from  the  media  issue  because  our 
members  believe  that  those  instances  of  media  searches  are  so  unique 
that,  in  fact,  there  is  not  the  need  for  remedial  legislation. 

They  are  truly  concerned  that  the  responsibilities  imposed  upon 
them  to  responsibly,  rapidly,  and  with  a  fair  degree  of  certitude  in- 
vestigate and  prosecute  criminal  acts,  will  be  hindered  or  substantially 
hampered  by  the  burdens  imposed  on  us  by  this  bill. 

As  one  who  is  a  member  of  the  defense  bar,  who  often  has  the 
luxury  of  litigating  some  of  these  challenging  issues,  under  questions 
involving  the  Freedom  of  Information  Act  and  the  Privacy  Acts,  nnd 
all  of  the  armamentarium  which  was  not  available  to  the  defense  bar 
5  years  ago,  I  would  suggest  that  there  is  a  panoply  of  remedies  avail- 
able under  this  bill  to  the  defense  bar,  and  those  remedies  take  time, 
and  sometimes  hinder  effective  prosecution. 

For  example,  in  some  local  and  State  districts  the  grand  jury,  if  it 
exists  the  grand  jury — meets  only  once  or  twice  a  year  and  the  prob- 
lems of  scheduling  a  hearing  before  a  judge  are  substantial.  Therefore, 
a  grand  jury  subpena  is  an  unknown  concept,  in  these  districts. 

Senator,  I  would  like  to  address  myself  to  the  question  that  somrv 
of  the  witnesses  have  addressed  themselves  to,  namely  that  the  mag- 
istrate process  is  allegedly  a  rubberstamp  procc:\s. 

I  have  lieard  that;  I  have  seen  that  articulation.  T  hav.x  not  IV.iihi 
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that  on  the  Federal  level  true.  In  some  States  that  may  be  true,  but, 
query,  is  the  proper  remedy  the  proposed  leirislation  or  is  not  the 
remedy,  if  the  maaristrate  does  not  exercise  that  type  of  impartial 
judgment  suggested  by  our  constitutional  framers,  to  upgrade  the 
magistrate  system  or,  alternatively,  in  certain  instances,  for  example, 
tlie  press  area,  if  a  search  warrant  must  issue,  and  it  should  be  be- 
fore a  judge  as  opposed  to  a  magistrate  with  a  record  of  the 
proceedings. 

There  are  several  areas  which  greatly  concern  our  client;  particu- 
larly because  this  bill  purports  and  attempts — and  my  client  is  aware 
of  your  sensitivity  to  privacy  issues  and  it  is  also  aware  of  the  proper 
balance  between  that  privacy  issue  of  the  possible  invasion  of  third- 
l)arty  premises  and  the  counter  balancing  responsibility  of  an  appro- 
priate and  responsible  response  to  an  investigation  of  criminal  acts  by 
prosecutors. 

Senator,  I  Ivuow  that  you  probably  have  substantial  questions,  but 
I  might  direct  your  attention  to  what  has  been  done  by  responsible 
prosecutors  with  a  sense  of  restraint.  I  direct  your  attention  specifi- 
cally and  respectfully  to  pages  15  and  16  of  my  statement  where,  for 
example,  in  one  State — the  State  of  Connecticut — guidelines,  similar 
to  those  guidelines  that  have  been  articulated  by  the  Attorney  General 
and  his  representatives,  have  been  set  forth  in  a  manner  in  which  the 
chief  State's  attorney  in  a  particular  State  can  control  the  district 
attorneys  or  State's  attorney  within  that  State',  insofar  as  third-party 
searches  for  the  media  sources  are  concerned. 

I  would  suggest  that  that  is  a  reasonable  type  of  procedural  re- 
straint, which  is  not  unique  in  Connecticut  but  is  found  in  several  ju- 
i-isdictions.  "\Ve  would  like  to  supplement  the  record  on  that. 

Senator  Bayii.  Of  course,  that  depends  on  who  you  have  as  the  chief 
district  attorney. 

Mr.  Perito.  Absolutely. 

Senator  Bayh.  If  you  have  a — if  I  may  use  the  phrase — "Jolm 
INIitcliell-type,"  then  you  have  a  different  judgment,  than  if  you  have 
a  different  kind  of  a  prosecutor,  and  that  is  subject  to  change. 

Mr.  Perito.  Likewise,  Senator,  wlien  you  have  an  irresponsible 
jNIembcr  of  this  body,  you  have  a  review  and  remedy  and  that  review 
is  the  electorate  through  the  ballot  box. 

Most  of  NDAA's  State  and  local  prosecutors,  very  much  like  your- 
self, submit  themselves  to  the  voters,  and  submit  themselves  to  the 
foui-th  estate,  which  I  often  think  is  the  first  estate. 

Senator  llwii.  Well,  isn't  that  sort  of  a  novel  approach  to  the 
Constitutional  process,  instead  of  putting  ofiiarantees  in  the  law  to 
protect  citizens  we  elect  to,  after  the  fact,  after  an  innocent  person's 
iiome  or  business  has  been  invaded  because  of  a  decision  by  a  prosecu- 
tor, we  are  going  to  throw  that  prosecutor  out  of  office?  That  is  not 
the  way  we  conduct  our  judicial  system;  is  it? 

Mr.  PERrro.  The  framers  of  the  Constitution,  I  believe,  Avere  ex- 
ceedingly sensitive  of  guarantees — the  conflict  in  1780,  between  the 
press  and  the  Crown.  It  is  not  a  new  conflict.  There  are  constitutional 
guarantees :  that  is.  probable  cause,  specificity,  overall  reasonableness. 
You  have  two  individuals  involved  in  an  ex  parte  warrant  applica- 
tion :  One  is  tlu^  prosecutor  even  assuming  myopia,  and  assuming 
malevolence,  vou  also  have  a  magistrate  who  is  allegedly  disinterested. 
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Xow  if  3'ou  assume  tlmt  both  of  these  individuals  are  bad,  look 
at  the  utter  ha\oc  tliat  they  eaii  wreak  upon  us,  "with  other  prosecu- 
torial powers.  We  do  not  nmke  those  two  assumptions. 

AVhat  we  are  suggesting  is  that,  if  there  is  a  need — if  there  is  a 
demonstrated  need  for  remedial  legislation  then  that  is  one  thing. 

^Xe  respectfully  suggest  that  we  are  not  dealing  with  cases  of  a 
demonstrated  need  for  remedial  legislation.  AVe  arc  dealing  in  cases 
Avhere  the  search  of  the  news  media  is  a  very  unique  situation — ex- 
ceedingly unique,  and  no  new  drastic  legislation  is  needed. 

Senator  Bayii.  J^et  me  just  suggest  to  you.  1  have  read  your  state- 
ment, and.  you  make  a  very  persuasive  case,  and  then  you  destroy  it. 

You  cite  the  uniqueness  of  a  search  of  an  innocent  third  party.  If 
it  is  so  unique,  how  can  our  bill  then  have  such  a  devastating  impact 
on  the  enforcement  of  our  criminal  laws^ 

Now  you  either  have  to  have  one  or  the  other,  it  would  seem  to  me. 

Mr.  Peritu.  I  belie\"e  I  understand  the  thinking  that  underlies  your 
bill — that  it  would  be  difficult  to  define  media,  to  dehne  newspaper, 
so  it  has  been  drafted  to  include  ail  third  j)arties. 

You  are  intimately  concerned  about  privacy  across  the  board,  but 
must  be  a  balancing  factor  and  the  diti'erentiation  between  suspect 
and  nonsuspect,  between  friend  and  ally  of  those  individuals  who 
would  perpetrate  a  crime  and/or  hide  evidence. 

Those  are  very,  very  difficult — if  not,  often — unpossible  distinctions 
to  make,  given  the  structure  of  State  law  in  our  50  States. 

Here,  in  your  legislation,  you  are  attempting — understandably  so — ■ 
to  remedy  all  potential  abuses,  not  only  in  the  media,  but  across  the 
board,  involving  an  allegedly  innocent  third  party. 

What  I  am  suggesting  is  that  the  allegedly  innocent  third  party, 
first  of  all,  is  difficult  to  identify,  and  is  often  not  necessarily  thu 
innocent  third  part}'. 

We  are  suggesting  that  there  are  inherent  and  sufficient  protection 
within  the  Constitution — State,  Federal,  as  well — to  protect  against 
the  type  of  situation  that  you  are  trying  to  legislate  against.  I  would 
respectfull}'  ask  that  we  ha\e  an  opportunity  to  supplement  the  record 
with  the  survey  that  NDAA  is  conducting,  and  we  are  attempting  to 
accelerate  that,  survey  Senator,  because  I  know  you  are  interested 
in  moving  this  legislation  as  rapidlj-  as  possible. 

I  will  defer  to  Mr.  Zagel.  We  certainly  appreciate  what  we  know  will 
be  serious  consideration  of  the  concerns  of  prosecutors  in  the  United 
States. 

Senator  Bayii.  We  are  anxious  to  have  any  supplementary  material 
you  might  have.  We  want  to  do  the  right  thing.  We  recognize  how 
delicate  a  balance  it  is.  This  subcommittee  has  a  legislative  respon- 
sibility and  we  intend  to  fulfill  it  properly. 

Mr.  Perito.  Certainly. 

Senator  Bayii.  Please,  Mr.  Zagel. 

I  guess  we  can  come  back  to  some  questions  after  we  are  through. 

Mr.  Perito.  We  would  be  ha]>py  to  entertain  any  questions,  Senator. 

]Mr.  Zagel.  ]Mr.  Chairman,  J,  too,  want  to  thank  the  subconunitteo 
for  this  opportunity  to  discuss  this  legislation.  I  will,  as  ]Mr.  Perito 
has  done,  not  read  my  entire  statement,  but  ask  that  the  statement 
be  included  in  the  record. 

Senator  Bayii.  It  will  be  doiuv 
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Mr.  Zagel,  The  point  that  I  wish,  basically,  to  make  with  respect 
to  the  legislation,  is  that  one  ought  to  be  extraordinarily^  cautious  in 
dealing  with  something  that  is  as  grave  as  an  attempt  to  change  the 
considered  opinion  of  the  Supreme  Court  of  the  United  States. 

There  have  been  over  tlie  years  a  substantial  number  of  attempts 
to  alter  the  results  of  Supreme  Court  opinions,  and  most  of  them  have 
failed.  Those  that  have  succeeded  have  not  necessarily  led  to  particu- 
larly happy  results. 

Senator  Bayh.  Let  me  just  suggest  to  you  that  there  have  not  been 
a  significant  number  of  Supreme  Court  cases  which  stated  as  this  one 
did  :  If  you  do  not  like  what  we  as  a  Court  are  doing,  you  have  plenty 
of  room  to  make  changes  through  the  legislative  process. 

Mr.  Zagel.  That  may  be  true  although,  as  I  recall,  and  this  is  a  dim 
in  my  own  background  as  a  lawyer,  I  can  recall,  I  think,  no  case 
that  ever  gave  such  a  stimulus  to  this  as  the  school  prayer  case,  but  I 
may  be  in  error. 

Senator  Bayii.  As  the  what  ? 

Mr.  Zagel.  School  prayer  case :  Engel  v.  Yifalc.  I  think  it  led  to  an 
extraordinary  number  of  attempts  to  overturn  it  over  a  long  period  of 
time. 

Senator  Bayh.  But  there  was  not  this  kind  of  a  clear  signal  from 
tlie  Court  as  we  have  here.  The  court  was  really  dealing  with  a  situa- 
tion which  was  much  easier  to  decide  on  the  Constitution. 

Mr.  Zagel.  I  will  defer  to  your  judgment. 

Senator  Bayh.  Let  me  just  make  sure  that  you  did  not  misunder- 
stand what  I  said.  TVlienever  there  is  a  significant  Supreme  Court 
decision  that  either  does  or  appears  to  depart  significantly  from  what 
has  happened  in  the  past,  you  always  have  a  number  of  people  who 
want  to  change  w'hat  the  Supreme  Court  says,  either  because  they  do 
not  like  what  they  said,  or  misunderstood  what  they  said.  I  happen  to 
Ijelieve  in  the  results  of  the  prayer  case,  havinir  held  extensive  hearings 
on  that.  The  uproar  was  because  a  lot  of  well-intentioned  people  mis- 
understood what  the  court  said.  Some  people  misunderstood  the  prob- 
lems of  having  the  Government  dictate  a  prayer.  That  is  just  my 
judgment. 

In  the  Stanford  Daily  case,  as  I  recall,  the  court  in  essence  indicated 
that  Congress  had  the  leeway  to  change  this,  and  we  could  establish 
guidelines  that  would,  in  effect,  change  wliat  the  court's  decision 
would  be. 

INIr.  Zagfl.  "My  recollection  is  that  the  court  has  frequently  done  that. 
The  difficulty  here,  I  think,  is  indicated  that  some  of  the  problems  that 
come  with  310-1-,  in  terms  of  certainly  fnilure  to  e?:ercise  caution. 

Senator  Bayh.  If  I  might  just  refresh  both  of  our  memories  here. 
In  concluding,  the  court  said : 

Of  eoiirse,  the  fourth  ainpndmont  does  not  prevent  or  advise  against  legislative 
or  executive  efforts  to  establish  nonoonstitutional  protections  against  possible 
abuses  of  the  search-warrant  procedure. 

But  we  declined  to  reinterpret  the  amendment  to  impose  a  general  constitu- 
tional barrier. 

IVf  r.  Zagel.  Yes. 

Senator  Baytt.  That  is  wliat  I  was  referring  to. 

Mr.  Zagel.  Tlmt  is  obviously  clearly  correct  and  rather  a  traditional 
statement  of  the  law. 

Senator  Bayh.  Excuse  me  for  interrupting. 
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Mr.  Zagel.  The  first  point  I  would  like  to  make  is  that  the  bill  ac- 
complishes something,  I  presume  unintended,  and  that  is  that,  not 
only  does  it  address  the  question  of  newsroom  searches  and  subpenas 
and  warrants,  but  it,  by  the  by,  apparently  abolishes  the  doctrine  of 
warrantless  searches  and  seizures  in  this  country. 

The  bill  says  that  it  requires  that  anyone  witli  probable  cause  shall 
attempt  to  secure  that  evidence  only  throuf^h  a  subpena  duces  tecmii, 
and  the  only  exception  to  those  rules  require  the  search  warrant. 

As  I  understand  the  opinions  of  the  Supreme  Couit,  and  I  have  read 
quite  a  nimiber  of  them,  there  arc  searches  incident  to  an  arrest,  which 
do  not  require  a  warrant.  There  are  warrantless  automobile  searches, 
plain-view  seizures,  consent  searches,  emergency  searches,  and  so  on 
and  so  forth. 

The  fact  of  the  matter  is,  it  is  the  language  of  the  statute  which 
achieves  a  perfectly  untenable  result  in  this  respect.  _ 

I  say  that  because  I  presume  that  it  was  not  the  intent  to  have  that 
drastic  effect  on  the  criminal  justice  system,  but  it  is  quite  common 
to  have  these  kinds  of  effects,  when  sufficient  caution  is  not  exercised 
in  responding  to  well-considered  opinions  of  the  Supreme  Court. 

Second,  I  think,  as  a  theoretical  matter,  there  is  a  tendency  under 
this  bill  to  import  into  subpena  practice  the  concept^  of  probable 
cause,  which  I  think  has  far-reaching  effects  both  in  criminal  and  civil 
cases  and,  frankly,  would,  if  a  court  were  to  uphold  the  probable  cause 
for  the  subpenas  was  required,  under  the  act,  fundamentally  destroy 
the  effectiveness  of  the  investigative  grand  jury  in  this  country. 

Senator  Bayh.  Do  you  concur  with  Mr.  Perito  that  this  is  rather  a 
unique  occurrence,  that  there  has  not  been  much  of  this  going  on? 

Mr.  Zagel.  Much  of  what  sir  ? 

Senator  Bayh.  Of  the  types  of  third  party  searches  that  this  bill 
would  prohibit? 

^Ir.  Zagel.  There  have  not  been  very  many — the  answer  to  your 
question  is,  yes,  there  has  been  a  substantial  amount  of  warrants 
against  persons  who  were  not,  themselves,  suspect  of  crime. 

Mr.  Perito.  Senator,  what  I  have  said  is  that  there  have  been  few 
instances  where  subpenas  have  been  issued  to  the  news  media  to  secure 
the  sources  of  information.  That  is  what  I  was  directing  myself  to. 

Obviously,  there  have  been  innumerable  instances  of  third-party 
searches. 

Senator  Bayh.  You  are  confining  your  remarks  to  the  third-party 
searches,  and  Mr.  Perito  is  directing  his  at  news  ? 

Mr.  Zagel.  I  am  directing  them  generally  to  the  category  of  third- 
party  search,  to  which  the  bill  also  addresses  itself. 

Senator  Bayh.  Do  you  think  this  is  going  to  destroy  the  investiga- 
tive grand  jury — do  you  say  that  j^ou  would  have  to  get  a  subpena  in- 
stead of  a  warrant  ? 

Mr.  Zagel.  No.  That  is  not  what  I  said. 

Senator  Bayh.  I  thought  that  is  what  you  said.  Would  you  please 
reread  it  so  I  can  make  sure  that  I  understood  it  properly. 

Mr.  Zagel.  The  sentence  in  the  statement  is : 

Under  present  practice,  probable  cause  is  not  required  for  the  issuance  of  the 
subpena  duces  tecum.  Senate  Bill  3164  can  be  read  to  require  probable  cause  as  a 
predicate  to  the  use  of  the  subpena  duces  tecum.  The  importation  of  probable 
cause  concepts  into  subpena  practice  would  destroy  the  investigative  grand  jury. 
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I  do  not  think,  again,  this  was,  from  what  I  can  tell,  the  intent  behind 
this  act,  but  it  is  something  that  needs  to  be  changed  within  the  text  of 
S.  3164. 

Senator  Bayit.  Yes,  I  think  some  of  the  common  law  practices  and 
exigent  circumstances  of  searches  were  not  in  any  way  to  be  affected 
liere,  and  I  appreciate  your  bringing  that  to  our  attention.  But  to  sug- 
gest that  the  distinction  between  a  warrant  and  a  subpena  as  it  is  in- 
tended here  is  going  to  destroy  the  investigative  impact  of  the  grand 
jury.  I  find  it  very  difficult  to  understand  that.  If  you  believe  that,  I 
hope  you  will  define  how  it  is  going  to  happen. 

Mr.  Zagel.  If  you  destroy  the  distinction  between  the  two,  which 
this  bill  might  do,  then  you  will  destroy  the  investigative  grand  jury, 
because  investigative  grand  juries  issue  subpenas  frequently  without 
probable  cause,  without  being  able  to  reach  the  level  of  probable  cause. 
That  is  the  purpose  of  the  investigative  grand  jury,  to  discover  whether 
there  is  probable  cause.  When  a  grand  jury  returns  an  indictment,  it 
does  not  determine  guilt  or  innocence.  It  determines  whether  there  is 
probable  cause.  Presumably  prior  to  the  time  of  the  indictment,  there 
is  no  determination  of  probable  cause. 

If  you  import  the  probable  cause  concept  into  subpenas  and  you  ha^-e 
a  court  read  this  act  to  say  that,  in  order  to  have  a  subpena  duces  tecum, 
you  must  have  probable  cause,  then  5^ou  will  destroy  the  subpena  prac- 
tice before  the  grand  jury. 

Mr.  Perito.  I  mijiht  add  tlmt  T  had  a  rather  unioue  experience  in 
the  southern  district  because  I  had  two  grand  juries  that  went  the  full 
18  months,  both  of  them  returned  major  indictments  in,  not  only  the 
securities  areas,  but  the  use  of  Swiss  and  other  banks  to  perpetrate 
violations  of  U.S.  law. 

During  that  18  months,  it  was  not  until  the  verv  end  that  we  had 
what  we  would  consider  to  be  probable  cause  to  believe  that  there 
were  in  fact  violations  of  multi]:)lo  securities  and  linnking  laws  and, 
in  fact,  that  we  had  suspects  who  in  fact  were  involved  in  the  actual 
act. 

The  grand  jury,  of  very  committed  citizens,  sat  everv  day,  4  days 
a  Aveek.  5  hours  a  day.  to  unravel  a  situation  where  in  the  case  there 
were  thousands,  and  thousand'?,  and  thousands  of  documents. 

During  that  process.  I  could  not.  as  the  prosecutor  in  cliar<re  of 
that  case,  risfhtfullv  seek  to  secure  a  warrant  per  se  and.  if  the  stand- 
ard for  the  issuance  of  the  subnena  was  "probable  cause."  that  investi- 
gation would  haA'e  been  terminated,  and  tlie  perpetrators  of  major 
criminal  activit3%  liighly  sophisticated,  well-financed,  would  have  gono 
unnunislied. 

I  tliink  that  what  my  colleague  is  suggesting  is  that  the  langnaire 
in  the  ]>ill,  if  enacted,  conld  cause  substantial  pro])lems,  and  it  might 
Avell  ])e  that  the  local  judge  could  interpret  this  bill  as  saying:  "All 
right.  Gfrand  jury  subpena  duces  tecum  for  third-]>arty  records'" — 
typical  situation  with  a  liank — "you  must  ha\e  ])rol)al)le  cause".  I  am 
suro  tliat  is  not  your  intent.  Senator. 

Senator  Bayii.  IMaybe  we  all  ought  to  read  what  the  bill  says.  It 
savs:  "Anyone  acting  imder  tlie  call  of  law  who  has  probable  cause. '^ 
"We  are  starting  with  the  fact  tliat  probable  cause  already  exists. 

Mr.  Zagel.  I  understand  that.  It  is  fairl}'  clear  to  me.  Mr.  Chairman, 
that  it  was  not  tlie  intent  of  this  bill  to  require  probable  cause  for 
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subpenas,  but  I  think  the  bill  could  be  drafted  in  such  a  way  to  make 
this  perfectly  clear. 

It  is  my  understanding  that  the  intent  of  the  bill  is  to  require  the 
substitution  of  subpenas  in  certain  cases,  rather  than  instead  of  or 
in  place  of  warrants,  to  make  that  substitution  mandatory. 

1  imderstand  that — its  intent.  As  a  practicmg  prosecutor  for  a  num- 
ber of  years,  I  would  much  rather  be  in  the  position  to  argue  the 
specific  language  of  the  statute,  and  not  have  to  rely  on  the  intent. 

Mr.  Perito.  May  we  submit  some  language? 

Senator  Bayh.  Yes.  I  would  be  glad  to  consider  any  language  that 
you  feel  would  do  a  better  job  in  dealing  with  what  we  are  trying  to 
deal  with  here. 

Mr.  Perito.  Nothing  herein  is  intended  in  any  way  to  interfere  with 
grand  jury  investigative  activities. 

Senator  Bayh.  Let  us  not  write  it  here.  You  can  write  it  and  submit 
it  after  you  have  had  a  chance  to  reflect  on  it. 

Mr.  Zagel.  My  second  basic  point  is  that  I  do  not  think  S.  3164  can 
really  be  defended  as  a  measure  designed  to  protect  the  press. 

The  first  point  that  has  to  be  made  is  that  the  press's  desire  is  not 
for  a  procedure  which  this  bill  provides,  but  for  a  privilege.  Ulti- 
mately, subpena  or  not,  some  of  the  news  media  are  going  to  believe 
that  certain  of  their  papers  and  materials  must  be  exempt  from  com- 
pelled production  by  the  court  whether  it  is  a  subpena  or  a  warrant. 

If  they  are  right,  what  the  remedy  of  the  Congress  to  do — the 
remedy  the  Congress  must  provide  is  to  enact  a  statute  conferring  such 
a  privilege.  This  bill  does  not  create  a  privilege.  It  does  not  exempt 
them  from  production,  and  it  really  does  not  respond  to  the  media 
claims.  Interestingly  enough,  in  this  area,  this  bill  is  essentially 
directed  toward  action  by  State  officers. 

In  most  instances,  in  recent  years,  quarrels  over  whether  evidence 
should  be  produced  by  the  press,  have  not  arisen  as  a  result  of  action 
by  the  State,  but  ratlier  action  iDy  defense  lawyers  who  have  sought 
subpenas  on  the  theory  that  evidence  in  the  reporter's  notes  will  excul- 
pate their  clients. 

That  is  why  Mr.  Farber  from  the  New  York  Times  is  in  jail  today, 
and  it  is  a  continuing  problem. 

It  is  really  not,  as  I  can  see,  a  principal  concern  of  the  media,  that 
elected  officials  who  are  subject  to  influence  by  the  media  in  a  variety 
of  ways  are  going  to  threaten  the  sanctity  of  the  news  sources. 

Senator  Bayh.  Rather  interesting  that  you  speak  with  great  certi- 
tude about  the  needs  of  the  media  yet  every  major  organization  repre- 
senting news  distribution  and  collection  supports  this  bill.  They  rather 
dramatically  argued  that  they  do  need  this. 

Mr.  Zagel.  I  think  that  may  be  more  symbolic  than  actual.  It  is  in- 
teresting that  Mr.  Davis,  who  testified  before  this  committee,  who  was 
from  Champaign,  111.,  has  never  seen  a  warrant,  and  is  now  terribly 
concerned  about  warrants. 

The  fact  of  the  matter  is,  that  we  still,  in  the  several  months  since 
the  Zurcher  decision  which,  did  not,  in  my  opinion,  change  the  law, 
have  not  seen  a  warrant  in  Illinois. 

The  fact  of  the  matter  is  that  all  of  the  testimony  from  the  i^ress  is 
framed  in  terms  of  "could,  might," 

Senator  Bayh.  So  far,  Mr.  Zagel,  let  me  say  is  all  you  have  said  i  i 
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could  or  miglit.  I  have  not  seen  any  documented  evidence.  I  hope  you 
have  some  that  can  show  us  how  terrible  this  is  going  to  be.  I  hope  you 
can  have  some  concrete  evidence,  just  as  we  have  had  some  specific 
examples  of  abuse  of  the  press  in  terms  of  surprise  searches  of  innocent 
tliird-party  premises. 

The  Zurcher  case  is  a  specific  example.  You  do  not  think  it  changed 
the  law,  but  a  lot  of  people  feared  it  did.  If  it  didn't,  then  I  do  not  see 
what  is  wrong  with  putting  language  in  the  statute  that  conforms  to 
what  was  the  practice  before  Zurcher. 

]\Ir.  Zagel.  The  difficulty  is  that  this  bill  does  not  really  change  as  a 
result  of  Zurcher.  As  I  recall  it,  the  Stanford  Daily  had  stated  pub- 
licly that  they  would  destroy  any  photographs  and  if,  as  a  result  of 
this  bill  it  was  clear  to  a  prosecutor,  that  he  had  to  establish  that  prob- 
able cause,  he  could  have  done  so  easily 

Senator  Bath.  That  particular  fact  was  not  the  basis  of  the  decision. 

Mr.  Zagel.  It  was  not  proved  because  there  was  not  a  statute  telling 
the  prosecutor  that  he  would  have  to  prove  it. 

Senator  Bath.  The  magistrate  did  not  base  his  warrant  on  any 
danger  to  destruction  of  evidence. 

Mr.  Zagel.  I  do  not  think  you  would  be  willing  to  take  the  position, 
if  this  is  your  statute,  that  a  prosecutor  who  comes  to  court  and  says: 
This  newspaper  has  issued  a  public  proclamation  that  it  will  destroy 
any  photographs  that  aid  in  the  prosecution.  He  has  established  prob- 
able cause  to  believe  that  the  evidence  sought  to  be  seized  would  be 
destroyed.  That  is  the  language  of  this  statute. 

Senator  Bayh,  If  you  have  a  magistrate  who  did  not  have  that  in- 
formation before  him  at  the  time  he  issued  the  warrant,  which  are  the 
facts  of  the  Zurcher  situation,  then  you  have  a  warrant  issued  without 
regard  to  possible  destruction.  Policies  that  come  to  light  after  the  fact 
are  not  relevant. 

Mr.  Zagel.  Except  that  prosecutor  was  not  proceeding  under  the 
terms  of  this  statute.  The  terms  of  this  statute  will  tell  him  that  he  has 
to  put  that  evidence  in.  He  had  that  evidence. 

Senator  Bayii.  It  coi-tainly  was  not  presented  to  the  magistrate. 

Mr.  Zagel.  Because  there  was  not  a  statute  which  told  he  had  to 
present  it  to  the  magistrate. 

Senator  Bayh.  It  seems  to  me,  if  I  were  a  prosecutor  and  I  was  want- 
ing a  warrant,  I  would  say  these  fellows  have  already  said  they  are 
going  to  destroy  the  information  if  I  had  it  at  the  time. 

Mr.  Zagel.  I  do  not  think  you  would  unless  the  law  required  you  to. 

Senator  BAvrr.  "Well,  I  surely  would.  Mavbe  I  am  not  astute  a  pros- 
ecutor as  you  are.  but  I  would  go  in  there  fully  armed. 

I  will  be  right  back.  Excuse  me.  Do  you  have  time  to  be  with  us  here. 
1  again  must  go  vote. 

I\Ir.  Zagel.  As  much  time  as  you  want,  Senator. 

[Eecess.] 

Mr.  Pertto.  "We  would  like  to  clarify  something.  You  had  asked  a 
question  earlier.  Perhaps,  my  answer  was  not  totally  responsive  to 
your  question,  and  that  is  whether  NDAA's  concern  were  simply  the  i 
issue  of  searches  relatino-  to  the  media  for  news  sources.  That  is  not 
NDAA's  total  concern.  "We  wanted  to  get  that  information  out  so  that 
it  would  be  available  to  the  committee  from  our  members  throughout 
the  country. 
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NDAA's  concern  is  far  broader  than  newspaper  oflice  searches.  Our 
concern  is  witii  all  third-party  searches;  whether  the  limitation  as  set 
forth  in  S.  31G4  would,  in  fact,  have  a  deleterious  effect  on  responsible 
prosecution  of  criminal  acts  due  to  the  limitation  of  third  party 
searches.  "We  believe  it  would,  and  we  want  to  supplement  the  record 
on  that  issue,  also,  Senator. 

Senator  Bayh.  You  have  made  the  case.  However  everj^thing  we 
have  heard  from  news  media  representatives  indicates  the  fact  that 
they  are  concerned  about  moi'e  than  sources.  They  are  concerned  about 
prosecutional  procedures  directed  at  getting  information  other  than 
source  inform.ation  and  how  that  might  affect  their  ability  to  get  in- 
formation from  future  sources. 

Mr.  Zagcl,  1  interrupted  your  testimony  here.  I  apologize. 

^li:  Zagel.  The  point  that  I  do  want  to  make,  picking  up  on  the 
remark  you  made,  has  to  do,  at  least  to  some  extent,  with  this  idea  of 
sources,  generally  speaking. 

The  fact  of  the  matter  is  that  it  is  hard  to  conceive  of  a  proper 
search  warrant  under  this  statute,  or  under  any  statute,  which  could 
be  directed  at  the  discovery  of  sources  of  the  newsman's  information, 
mainly,  because  sources  are  not  evidenced.  At  best,  what  a  source  is, 
is  hearsay. 

What  tends  to  be  the  problem  is  the  problem  that  you  have  raised 
in  3^our  questioning  of  the  news  media. 

Senator  Bayh.  Let  us  not  feel  that  either  one  of  us  is  so  naive. 
I  understand  you  are  a  good  presenting  attorney.  You  are  not  going 
to  go  in  there  and  submit  to  a  magistrate  an  affidavit  and  ask  for 
hearsay  or  say  you  are  after  sources,  even  though  that  is  what  3'ou 
are  after. 

Mr.  Zagel.  No,  sir.  I  think  you  will  find  the  history  of  the  warrant 
cases,  geneially  speaking,  when  the  law  enforcement  has  sought  infor- 
mation— I  am  not  talking  about  defense  counsels — defense  couiLsels 
have  a  broader  scope  for  their  discovery.  They  have  sought  things  like 
the  things  that  were  sought  in  Zurdier  which  were  photographs,  films, 
tape  recordings  of  people's  voices.  These  are  the  things  that  the 
prosecutor  has  generally  sought  to  secure  by  Avarrant. 

Those,  as  you  indicated  in  your  own  question,  presented  substantial 
problems  because  you  are  not  talking  about  a  source.  You  are  not 
talking  about  somebody  who  is  going  to  provide  information.  You  are 
talking  about  what  is,  in  reality,  evidence. 

There  essentially  has  been  the  use  of  warrants  by  the  police. 

The  problem  that  the  press  has  is  not  with  the  State,  not  with  the 
elected  prosecutor,  and  not  with  the  use  of  the  warrant.  The  problem 
they  presently  have  is  with  the  defense  counsel. 

Frankly,  I  do  not  know  even  if  Congress  were  to  enact  an  exemption 
statute,  or  a  privilege  statute,  that  it  would  prevail  against  the 
defendant's  constitutional  right  to  be  provided  with  all  evidence  which 
is  exculpatory. 

Senator  Bayh.  I  do  not  think  that  really  either  one  of  us  is  in  a  good 
position  to  try  to  suggest  to  the  press  what  th(»ir  major  concerns  nre. 
You  say  their' major  concerns  are  entirely  different  thnn  they  say  their 
concerns  are.  They  have  said  they  are  concerned  about  the  police,  aboiit 
the  State,  about  the  prosecutor. 

I  think  maybe  we  have  made  that  case.  At  least  the,y  feel  it  is  a  con- 
cern, even  if  you  do  not  think  it  is. 
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Mr.  Zagel.  I  will  f^rant  you  that  is  the  opinion  they  express.  '\\^iethcr 
there  would  be  sufficient  showing  to  justify  legislation,  I  do  not  know. 

I  think  the  Congress  has  a  right  and  duty  to  make  an  independent 
assessment  of  what  the  need  is.  I  am  suggesting  that  the  need  is  not 
precisely  what  they  say  it  is. 

It  is  true  that  they  will  also  say  the  things  I  have  said.  There  are 
some  20  or  25 — somewhere  about  that  number — States  which  have 
shield  laws.  The  State  of  Illinois  from  which  I  come  has  a  shield  law 
which  was  passed  at  the  insistence  of  the  press  designed  to  protect 
sources. 

Interestingly  enough,  it  does  not  protect  photographs  or  film,  and 
it  has  a  careful  definition  of  news  media  and  it  is  restricted  to  news 
media. 

The  fact  of  the  matter  is  that  the  prime  concern  is  obviously  a  lack 
of  compelled  production.  If  it  were  not  a  primary  concern,  you  would 
not  see  reporters  like  Farber  going  to  jail,  despite  the  fact  that  he  has 
had  a  subpena,  a  court  order,  and  he  has  had  two  Supreme  Court 
Justices  telling  him  to  produce  the  evidejice. 

Senator  Bayh.  "Well,  the  defense  issue  presents  a  different  question. 
There  are  no  defense  counsels  that  have  the  capacity  to  either  issue 
a  warrant.  You  have  to  go  tlirough  a  different  process  than  the  prosecu- 
tor does,  and  thf^  fact  of  the  matter  is  that  tlie  Zvrcher  case — the  one 
which  we  are  addressing  ourselves  to — did  involve  police  and  warrants. 

That  is  the  concern  that  is  being  expressed  by  the  news  media.  That 
particular  case, 

]\Ir.  Zagel.  I  understand  this.  I  also  reiterate  my  point  that,  if  the 
Zurcher  case  were  to  arise  again  today  and  the  statute  proposed  here 
were  law,  the  prosecutors  could  still  get  a  warrant. 

Senator  Bayh.  Not  on  the  specific  facts  of  the  Zurcher  case  because 
the  pro-^ecutor  did  not  tell  the  magistrate  of  any  probability  of 
destruction. 

INIr.  Zagel.  I  said  if  it  arose  today. 

Senator  Bayii.  Why  don't  you  go  ahead  and  stop  playing  this  kind 
of  semfintic  gome  here.  Mr.  Zagel. 

]\Ir.  Zagel.  I  was  about  to  suggest  that,  if  you  were  the  prosecutor, 
]\Ir.  Chairman,  as  you  indicated  you  would  have  presented  that  evi- 
dence to  the  court,  and  the  warrant  would  have  been  issued. 

Senator  Bayii.  Tlien  we  would  have  had  no  question.  If  I  had  been 
the  magistrate  or  the  judge,  I  would  issue  the  warrant  if  the  evidence 
would  l'>e  destrovcd  in  the  face  of  a  subpena. 

Mr.  Zaget,.  Then  we  are  one. 

Senator  Bayii.  I  am  not  abont  to  let  somel->ody  destrov  necessary* 
evidence.  I  do  not  know  many  people  that  want  to  give  that  kind  of 
protection. 

Mr.  Zagel.  Tlien  I  think  we  understand  each  other  ouite  well. 

I  do  think,  however,  that  it  also  must  be  understood  that,  at  least 
as  T  undei'stand  ]M]-.  INIonroe's  testimony  and  at  least  the  suggestion 
of  the  testimonv  of  the  gentleman  from  Baltimore,  that  they  would 
tako  a  slightly  different  position  with  respect  to  that. 

Be  that  as  it  mnv.  the  other  points  I  have  to  make  have  to  do  with 
some  of  the  operational  consequences  of  S.  3164  as  it  is  drafted. 

First,  the  bill  takes  no  account  of  the  effect  of  delay  in  the  subpena 
process  on  the  validity  and  effectiveness  of  the  criminal  investigation. 
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There  arc  some  cases  in  which  a  subpena  may  be  filed,  a  court  hear- 
ing may  be  held,  an  appeal  may  take  a  period  of  1  year  or  more  and 
tlie  case  may  not  l)o  damaged,  but  that  obviously  is  not  going  to  bo 
the  case  all  of  the  time. 

For  one  thing,  there  is  nothing  about  the  subpena  that  tolls  the 
statute  of  limitations.  In  the  State  of  Illinois,  for  example,  with  a 
3-year  statute  of  limitations  for  felony,  you  could  easily  exhaust  the 
statutory  period  while  a  subpena  is  pending.  It  would  not  toll  the 
statute  of  limitations. 

In  fact,  the  defendant,  himself,  may  subpena  precisely  the  same 
evidence  and  not  contribute  to  the  delay.  The  same  thing  may  occur 
if  the  man  is  charged  and  the  speedy-trial  limits  continue  to  run. 

The  fact  of  the  matter  is  delay  may  not  destroy  the  evidence,  and 
there  is  a  manifest  concern,  as  you  have  just  indicated  and  in  the 
legislation,  with  the  destruction  of  the  evidence. 

The  fact  of  the  matter  is  delay  can  destroy  the  usefulness  and  ef- 
fectiveness of  the  evidence  without  actually  destroying  it.  There  is 
simply  no  provision  in  the  bill,  to  me,  that  addresses  this  problem. 

Senator  Bayh.  Is  it  possible  to  structure  the  language  in  such  a 
way  so  that  it  does  meet  that  problem  ? 

^Ir.  Zagel.  I  do  not  know.  I  would  have  to  give  it  some  considera- 
tion. The  problem  I  see,  and  it  is  a  very  substantial  one,  is  not  so 
mucli  with  evidence  where  you  know  what  the  evidence  is  and  you 
simply  want  the  record  and  paper  to  prove  it.  In  a  situation  like 
that,  a  prosecutor  can  tell  a  court  delay  will  or  will  not  damage  my 
case  here. 

The  problem  comes  when  you  seize  evidence  or  seek  to  get  evidence 
the  contents  of  which  you  do  not  know  and  which  may  very  well  lead 
you  to  more  evidence. 

It  frequently  occurs  that  the  seizure  of  what  appears  to  be  or  the 
acquisition  of  what  appears  to  be  very  routine  materials,  for  ex- 
ample, travel  records  of  corporate  officers  may.  when  put  together 
and  carefully  analyzed  lead  you  to  a  new  and  fruitful  source  of 
evidence. 

It  is  difficult  wlien  you  do  not  know  precisely  what  the  evidence 
is  to  indicate  what  the  effect  of  delay  might  have.  There  are  many 
cases,  however,  in  which  a  prosecutor  could  say  to  a  court:  This  will 
be  the  effect  of  the  delay  and,  because  of  it,  we  wish  to  be  excused 
from  the  use  of  the  subpena. 

Senator  Baypi.  Is  it  not  possible  for  the  judge,  given  a  particular 
concern  for  delay,  to  order  that  the  subpena  be  adhered  to  forthwith  ? 

Mr.  Zagel.  Yes,  it  is  possible.  The  difficulty  with  that  is,  is  that  de- 
feats, to  some  extent,  the  purpose  of  the  bill  because  the  press  will 
say :  "Well,  we  do  not  Avant  to  ])ring  this  in  right  awaj^,  or  the  private 
citizen  says:  "We  do  not  want  to  brin<]f  it  in  right  away  because,  if 
we  bring  it  in  right  away,  then  we  will  lose  whatever  rights  we  have. 
The  prosecution  or  the  police  officers  will  see  it,  and  the  cat  will  be 
let  out  of  the  bag. 

I  have,  myself,  used  forthwith  or,  as  it  is  calLnl  in  Illinois,  in- 
stanter  subpenas.  but  they  pretty  much  have  the  fame  effect  as  tho 
warrant.  There  is  no  way  the  j'^dge  can  hurry  this  matter  responsibly 
I  am  not  saying  that  the  judge  would  be  acting  in  bad  faith,  or  even 
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that  the  person  objecting  to  the  siibpena  would  be  acting  in  bad  faith. 

Sometimes  these  issues  are  fairly  complex,  and  there  is  a  time  re- 
quired for  briefing  and  study. 

In  the  ordinary  case,  if  the  materials  are  seized  pursuant  to  a  war- 
rant, the  person  files  a  motion  to  quash  the  warrant  and  the  return 
of  the  evidence.  If  he  prevails,  fine;  but,  during  that  period  of  time, 
at  least  the  evidence  can  be  used  in  the  investigation.  But  if  it 
turns  out  that  it  was  unlawfully  seized,  then  the  investigation  is 
going  to  fall  apart  anyway. 

Senator  Bayii.  This  is  one  of  the  concerns  that  I  guess  I  have.  If 
we  were  just  talking  about  defendants  that  is  a  good  enough  remedy. 
But  if  you  are  talking  about  innocent  third  parties  that  are  not 
going  to  be  indicted  or  tried,  then  to  say  you  are  not  going  to  use 
the  evidence  doesn't  provide  much  of  a  remedy  for  the  innocent  third 
party. 

Mr.  Zagel.  That  problem  can  be  solved  by  other  measures  than  this. 
The  individual  private  citizen  who  is  subject  to  a  warrant  search  has 
the  personal  right  to  seek  to  quash  the  warrant  and  for  return  of  the 
property  taken. 

Senator  Bath.  Is  that  after  the  files  have  been  nmimaged? 

Mr.  Zagel.  Yes,  that  is  after  the  evidence  has  been  removed.  And  if 
what  one  is  concerned  about  is  public  knowledge  of  this,  the  solution 
is  to  impound  access  to  the  materials  that  are  taken,  saying,  no,  they 
will  not  be  made  public;  that  only  the  prosecutor  and  one  or  two 
named  persons  can  examine  this  material ;  they  will  not  be  available 
for  public  filo. 

In  fact,  in  most  jurisdictions,  the  fruits  of  the  search  warrant  that 
which  is  seized  is  usually  not  public  record.  The  warrant,  itself,  is, 
but  the  materials  that  are  seized  are  not  usually  public  record.  That  is 
a  point,  I  think — not  of  great  importance. 

Senator  Bayh.  If  you  have  evidence  of  a  crime,  regarding  a  de- 
fendant, I  think  we  would  agree  that  the  embarrassment  is  only  the 
normal  consequences  of  the  act  that  the  person  has  participated  in,  if 
you  in  fact  have  someone  that  is  implicated. 

But  when  you  have  an  innocent  third  party  and,  in  an  effort  to  get 
information  about  someone  else,  embarrassing  information  is  disclosed 
about  the  parties  involved,  it  really  causes  me  a  great  deal  of  concern. 

I  think  the  case  made  by  the  psychiatrists  this  morning  is  a  good 
example  as  I  can  think  of,  as  far  as  rather  traumatic  embarrassment 
because  of  the  way  people  perceive  that  particular  kind  of  illness. 

Mr.  Zagel.  My  problem  with  the  case  cited  by  the  psychiatrist  is 
that  he  is  obviously  not  fully  cognizant  of  legal  procedure.  One  of  the 
things  that  disturbed  him^ — in  fact,  the  thing  that  I  recall  that  dis- 
turbed him  the  most — was  the  fact  that  all  of  the  details  of  the  crime 
were  in  the  warrant. 

I  do  not  know  what  to  do  about  tliat.  We  do  not  have  secret  warrants 
in  this  country.  I  do  not  think  anybody  wants  secret  warrants  in  this 
country.  The  Supreme  Court  requires  that  we  lay  out  the  facts  of  the , 
case  fully  to  justify  probable  cause  to  search. 

What  he  was  complaining  about  was  that  that  was  public 
knowledge. 

The  fact  of  the  matter  is  this  is  an  inevitable  consequence  of  our 
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system.  The  threat,  o-enerally  speakino:,  even  in  physchiatric  cases,  is 
not  again  from  the  State.  As  a  general  rule,  the  State  would  be  per- 
fectly willing  to  leave  any  psychiatric  histories  of  the  victim  or  any 
of  its  witnesses  under  the  cover  forever. 

It  is  the  defense,  generally,  that  seeks  to  bring  out  that  information. 

I  really  do  not  want  to  comment  on  the  facts  of  that  particular  case 
because  the  only  thing  I  heard  were  parts  of  an  affidavit  and  parts  of 
the  judge's  order,  although  I  am  sure  Mr.  Perito  would  be  happy  to 
inquire  of  Mr.  Bergna,  in  Santa  Clara  County,  what  the  full  facts 
of  that  case  are.  ancl  the  subcommittee  can  make  up  its  own  mind. 

It  seems  to  me  that  his  principal  concern  was  over  the  fact  that 
purely  legal  documents  tend  to  be  public  record,  and  it  is  a  concern  that 
is  not  without  foundation.  I  have  many  times  had  difficulty  in  prosecut- 
ing rape  cases  dealing  with  the  victim  because  of  the  fact  it  is  a  public 
trial. 

Senator  Bayh.  I  did  not  asceilain  from  listening  to  those  doctors 
that  that  was  their  only  concern.  It  cei-tainly  was  not  the  only  concern 
expressed  by  other  witnesses.  They  were  concerned  about  the  fact  that 
you  go  into  a  doctor's  or  lawyer's  files  maybe  looking  for  one  thing,  and 
you  end  up  disclosing  the  whole  file  and  a  range  of  other  clients. 

It  is  all  well  and  good  to  say  look  for  Sam  Brown's  records  but,  if 
Sam  Brown  is  in  there  with  Perito,  Zagel,  and  everybody  else,  than  all 
that  confidential  information  is  exposed. 

Mr.  Zagel.  There  is  nothing  I  Ivuow  that  precludes  an  individual  who 
receives  a  warrant  from  assisting  the  police. 

As  I  recall  in  the  psychiatric  case,  the  difficulty  is  they  had  been 
served  with  the  subpena  and  were  not  complying  with  it. 

Again,  I  do  not  know  what  the  procedural  background  is,  but  there  is 
nothing  that  prevents  somebod}'  from  saying:  I  do  not  think  you 
should  have  it.  but  you  have  a  warrant  and  here  it  is. 

Frequently,  in  warrant  cases,  that  is  precisely  what  happens. 

Senator  Bayh.  There  is  nothing  to  keep  the  police  from  coming  in 
and.  even  if  the  recipient  of  the  warrant  tries  to  help  them,  saying: 
"Well,  I  am  not  going  to  be  content  with  your  help ;  I  am  going  to  look 
in  tlie  bottom  file  drawer. 

Mr.  Zagel.  There  may  be  situations  in  which  it  is  perfectly  justified. 

Senator  Bayh.  I  am  not  suggesting  that  there  are  not  instances 
where  such  an  approach  should  not  be  justified,  but  you  seem  to  sug- 
gest that  there  is  never  any  damage  going  to  be  addressed  that  this  bill 
would  not  solve. 

?»rr.  Zagel.  "l"\1iat  I  am  saying  is  that  there  has  not  been  a  sufficient 
showing  of  th.is  kind  of  interference  with  an  individual's  privacy  to 
justify  a  rndical  change  in  the  criminal  procedure  of  the  50  States 
imposed  by  Congress. 

Xow  it  very  well  may  be  that  someone  can  make  such  a  showing.  It 
simply  has  not  been  made  yet.  I  franklv  do  not  think  it  can  be. 

Senator  Bayh.  A  moment  ago  you  snid  this  bill  was  not  reallv  going 
to  deal  with  the  Zurcher  situation  and  yet  you  just  now  describe  it  as 
a  rndical  chanp'r^. 

]\fr.  Zagf.t  .  This  hill  is  a  radical  cha'-  ige. 

Senator  Bayh.  I  do  iiot  see  the?i  how  you  ran  say  it  really  is  not 
going  to  provide  protection  beyond  what  the  law  now  is.  as  you  did 
awhile  a<:ro 
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Mr.  Zagel.  No.  I  said  it  would  not  provide  any  protection  in  situa- 
tions like  those  of  Zurcher.  That  was  my  statement. 

Senator  Bayh.  I  guess  we  are  all  entitled  to  our  own  opinions. 

Mr.  Perito.  Senator,  could  I  give  you  some  concrete  cases  where 
discretion  was  exercised,  in  my  experience,  by  the  prosecutor  situation, 
where  the  accountants  or  lawyers'  offices  were  used,  perhaps  unknow- 
ingh\  to  house  the  fruits  or  instrumentalities  of  crimes  in  commercial 
stock- fraud-tj'pe  cases. 

It  had  been  my  experience — 5  years  in  the  Department  of  Justice — 
that  I  and  my  colleagues,  notwithstanding  the  information  that  there 
were  specific  instrumentalities  of  criminal  acts  in  the  possession  of 
third-party  professionals  and  that  search  warrants  could  have  been 
issued;  the  government  chose  to  use  a  subpena  duces  tecum  so  that 
there  could  be  a  full-blown  hearing  on  those  issues  and  the  attorney 
could  assert  privilege,  if  privilege  should  rightfully  be  asserted. 

The  question  is  here,  hopefully,  that  a  prosecutor  will  hopefully  use 
enlightenment.  It  is  clear,  particularly  in  the  commercial-fraud  area, 
that  we  have  had  the  sad  specter,  in  the  past  few  years,  of  indictments 
of  attorneys  and  accountants,  along  with  manipulators  of  the  market 
and  the  hiding  of  third-party  evidence. 

I  know  of  very  few  instances  in  that  area,  alleged  violations  of  the 
Securities  Act  of  1933  and  the  Securities  and  Exchange  Act  of  1934 
being  prosecuted,  say  in  7  or  8  U.S.  attorneys'  offices  in  the  country  and 
in  parallel  types  of  prosecution  throughout  the  States,  in  maybe  10 
States,  where  a  search  warrant  was  issued  to  the  third  party,  although 
it  could  have  been  issued. 

I  must  respectfully  submit  that  search  warrants  were  not  sought  be- 
cause the  prosecutor  was  using  the  type  of  sensitivity  that  I  believe  he 
should  have  been  using  in  those  instances. 

One  of  the  great  problems  in  delineating  the  allegedly  innocent 
third  party  from  the  actual  participants  in  the  offense  at  an  early  stage 
of  the  criminal  investigation,  in  those  areas  of  the  country,  where  there 
are  no  subpenas  available. 

One  of  the  things  that  concerns  my  client  is  the  enactment  of  this 
legislation  and  its  applicability  to  all  50  States,  where,  in  fact,  we 
would  have  a  substantial  change  in  the  local  criminal  procedure. 

Mr.  Zagel.  The  fact  is  that  majority  jurisdictions  do  not  make 
subpena  duces  tecum  available  to  the  prosecutor. 

In  my  own  State,  there  are  some  counties  in  which  the  grand  jury 
sits  once  every  6  months,  some  counties  in  which  it  is  impaneled  but,  in 
fact,  does  not  sit. 

There  are  some  other  practical  problems.  The  first  is  that  a  warrant, 
unlike  a  subpena,  is  directed  against  a  place.  The  probable  cause  for  a 
search  warrant  is  the  reasonable  groimd  to  believe  there  is  evidence 
of  a  crime  and  that  it  is  located  at  a  particular  place. 

A  subpena  is  directed  toward  a  person.  The  difference  is  crucial  be- 
cause an  officer  may  not  know  who  is  in  possession  of  the  evidence 
sought.  He  may  not  be  able  to  find  somebody  to  serve  the  subpena  on. 
The,  avoidance  of  service  of  process  is  not  an  unknown  phenomena  in 
civil  and  criminal  cases  in  this  country. 

The  fact  of  the  matter  is  there  is  no  provision  in  this  bill  for  a 
situation  in  which  there  is  nobody  to  serve  the  subpena  on  or  the}''  do 
not  know  who  to  serve  the  subpena  on. 
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It  is  something  that  I  suspect  couhl  be  repaired  by  additional  drafts- 
manship, but  it  is  a  clear  flaw  in  the  bill  as  it  now  stands. 

You  have  indicated,  and  I  do  not  want  to  go  through  it  because 
it  is  a  fairly  complicated  problem,  but  the  fact  of  the  matter  is  that 
there  arc  situations  in  Avhich  there  will  be  a  valid  objection  to  a  sub- 
pena  where  there  could  be  no  valid  objection  to  a  warrant — where  the 
subpena  is  no  good,  but  the  warrant  is  good  legally. 

In  those  situations,  there  is  no  solution  provided  in  S.  3164. 

Mr.  Perito  has  indicated  and  the  Supreme  Court  indicated  that, 
particularly,  in  the  early  stages  of  investigation,  it  is  difficult  fre- 
quently to  tell  who  the  offender  is.  The  apparently  blameless  third 
party  may  not  be  innocent  and  may  be  related  or  sympathetic  to  the 
offender. 

It  is  usually  likely,  with  the  possible  exception  of  bank  cases,  that 
the  real  culprit  Avill  have  access  to  the  property.  That  is,  after  all, 
how  the  property  got  to  him  in  the  first  place. 

The  delay,  frankly,  involved  in  employing  the  subpena,  the  Supreme 
Court  said  could  easily  result  in  the  disappearance  of  evidence  what- 
ever the  good  faith  of  the  third  party. 

One  further  point  that  should  be  made  is  that  you  may  be,  by  forcing 
the  use  of  subpenas.  in  this  broad  range  of  cases — and  this  particular 
aspect  of  my  objection  would  not  apply  with  respect  to  press  cases 
and  news  media  cases — you  are  dealing  with  a  private  citizen,  and 
you  are  saying  serve  th(^  sul')pena  on  him.  I  am  assuming  that  he  is  an 
innocent  third  party,  that  he  is  blameless. 

It  seems  to  me  that  you  have  an  extraordinary  risk  and  burden 
placed  on  him.  It  is  not  very  clear  what  kind  of  burden  a  person  who 
gets  a  subpena  has  to  preserve  and  protect  evidence. 

The  fact  of  the  matter  is  that  we  may,  in  this  situation,  be  saying 
to  him,  in  effect,  that  either  you  are  going  to  have  to  surrender  the 
evidence  or  you  are  going  to  have  to  defend  it  at  the  risk  of  your  life. 

I  give  the  example  of  somebody  having  the  evidence  of  a  murder 
in  his  possession.  Xow  receiAdng  the  subpena  and  a  day  later  the 
offender  appears — demands  the  surrender  of  the  evidence — perhaps  the 
offender  is  armed.  Xow  what  does  the  private  citizen  do?  From  the 
point  of  view  of  the  offender,  3^es,  he  may  be  guilty  of  concealing 
evidence,  that  is  a  possibility. 

"Wliat  does  that  weigh  against  the  possibility  of  a  conviction  for 
murder  ? 

Senator  Bath.  Let  me  ask  you  this :  If  we  stop  examining  this  whole 
constitutional  question,  then  where  do  we  start?  Do  we  start  with 
the  citizens  having  certain  rights,  that  the  Government  has  to  prove 
should  be  denied  or  abrogated,  or  do  we  stait  with  the  prosecutor's 
rights  and  then  re(]uiro  the  citizens  to  have  to  deal  with  those? 

Mr,  Zagel,  This  is  a  dichotoni}^  that  I  leally  have  never  been  able 
to  accept. 

Senator  Battt.  That  is  our  prolilem  right  hei-e.  it  seems  to  me. 

Mr.  Zagel.  The  reason  why  I  have  never  been  able  to  accept  the  di- 
chotomy is  I  do  not  separate  the  prosecutor  from  the  citizen's  rights. 

Senator  Bath.  They  I  do  not  know  wdiy  we  have  the  Supreme  Court 
of  the  United  States  that  has  a  wliole  series  of  cases  deciding  when 
the  prosecutor  or  the  police  have  ignored  the  citizens'  rights. 

Mr.  Zagel.  What  you  have  is  the  Supreme  Court  of  the  United 
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States  weighing  a  balance  between  the  rights  of  the  peoi^le  as  a  whole 
represented  by  the  prosecutor  and  against  tlie  rights  of  particular 
individual  citizens. 

It  is  tlie  style  of  the  cases  in  Illinois,  of  criminal  prosecutions,  the 
X^cople  of  the  ;State  of  Illinois  versus  the  defendant. 

1  lie  fact  of  the  matter  is  it  is  the  prosecutor  who  represents  citizens, 
too.  The  diherence  between  his  representation  of  citizens,  is  that  the 
citizens  are  collective  and  they  do  not  have  an  individual  name.  But  he 
represents  the  citizen's  interests  just  as  much  as  the  individual  does. 

VViiat  you  are  weighing  in  these  cases — and  i  am  not  saying  that  the 
balance  always  has  lo  go  one  wa} — but  I  do  not  think  you  should  view 
this  in  terms  of  one  individual  prosecutor  against  the  citizen,  apart 
from  the  fact  that  the  prosecutor,  himself,  is  a  citizen.  He  represents 
citizens  as  a  whole.  Tins  is  not  a  case  where  you  have  citizens'  right 
against  the  government.  You  have  citizen's  rights  against  citizen's 
lights. 

Senator  Bayh.  I  understand  that.  I  think  it  is  important  to  state 

for  the  record,  inasmuch  as  we  had  talked  in  the  beginnmg  about  poor 

prosecutors  ancl  malevolent  magistrates  that  I  think  most  prosecutors 

and  most  magistrates  are  wise.  I'hey  weigh  the  conflicting  rights 

>  iDrudently. 

On  occasion  you  have  prosecutors  who  do  not.  In  those  instances,  it 
seems  to  me,  we  have  to  protect  the  citizen  from  that  kind  of  prosecutor. 

I  notice  in  looking  at  some  of  the  testimony  over  in  the  House  that 
some  of  your  fellow  prosecutors  do  not  tliiiik  that  this  is  just  some 
fuzzy-haired  scheme  of  some  of  us  on  this  committee  that  are  concerned 
about  individual  rights.  We  have  a  fellow  by  the  name  of  Robert  F. 
Leonard,  who  happens  to  be  the  president  of  the  International  Asso- 
ciation of  District  Attorneys  represented  by  Mr.  Perito,  which  said 

Mr.  Pekito.  liepreseiiting  himself  though.  Senator,  not  represent- 
ing the  views  of  NDAA. 

Senator  Bayh.  That  is  right. 

Mr.  Perito.  Absolutelj'. 

Senator  Bayh.  That  is  right.  But  from  his  experience  as  a  prose- 
cutor, the  president  of  the  x>rosecutors'  organization,  says: 

I  would  like  to  come  down  on  the  side  of  the  individual  right  to  privacy, 
whereas,  it  is  a  close  case  clearly. 

Finally,  persons  who  do  contend  that  those  of  us  who  are  afraid  of  the  impact 
of  the  Zurcher  case  are  overreacting  or  that  tlie  police,  prosecutor,  or  courts  will 
always  use  good  judgment  and  restraint,  are  really  ignoring  the  realities  of  life 
in  the  law  enforcement  area. 

That  is  what  we  on  this  committee  are  trying  to  deal  with — realities 
and  not  life  in  an  isolation  booth. 

Mr.  Zagel.  One  of  the  difficulties  is  that  there  is  an  assumption  here 
that  I  think  may  be  unjustified,  and  that  is  there  is  a  feeling  that,  if  this 
statute  is  passed,  the  prosecutor  who  won't  exercise  good  judgment  or 
the  malevolent  or  corrupt  judge  would  somehow  be  stymied. 

That  is  not  really  the  case.  The  prosecutor  who  exercises  the  same  bad 
judgnient  and  seeks  a  warrant  from  a  judge  who  also  exercises  the  same 
bad  judgment  can  make  a  mistake — that  same  bad  judgment — when 
even  under  the  statute.  The  malevolent  or  corrupt  prosecutors  can 
simply  allege  the  exceptions.  If  you  want  to  assume  that  he  is  terribly 
malevolent,  I  suppose,  he  could  allege  evidence  that  really  cannot  be 
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checked  to  establish  probable  cause  for  these  exceptions  and  pursue  the 
warrant  anyway. 

The  fact  of  the  matter  is,  these  kinds  of  lerrislation  are  not  going  to 
solve  the  problem  of  the  prosecutor  witli  bad  judgment  or  the  malevo- 
lent or  corrupt  prosecutor. 

Bear  the  one  thing  in  mind  whicli  I  do  not  think  has  properly  been 
assessed  and  properly  mentioned  here,  although  it  has  been  said,  a  war- 
rant is  a  joint  act,  like  a  piece  of  legislation  which  requires,  in  ordi- 
nary circumstances,  the  act  of  Congress  and  the  act  of  the  President. 

A  warrant  requires  the  act  of  two  people  and  maybe  three.  Tn  the  or- 
dinary circumstances,  you  have  a  police  officer  who,  in  the  first  instance, 
has  to  decide  whether  he  wants  to  pursue  a  warrant. 

If  he  decides  no,  then  that  is  the  end  of  the  case.  Then  if  he  decides 
yes.  he  generally  goes  to  the  prosecutor,  not  alwaj^s,  but  generally  will 
go  to  the  prosecutor.  Tlie  prosecutor  can  stop  the  warrant  process. 

He  can't  insure  that  the  warrant  will  be  issued,  but  he  can  stop  it. 

Third,  when  the  prosecutor  is  satisfied,  they  go  to  the  judge,  and  the 
judsre  has  to  be  satisfied. 

This  is  not  something  where  you  can  say  a  bad  police  officer  will  get  a 
warrant.  He  can't.  It  is  not  within  his  power.  A  bad  prosecutor  cannot 
get  a  warrant. 

You  have  to  have  at  least  two  and  mavbe  three  people,  all  exercising 
bad  indofment  or  all  havin<r  bad  will  before  you  are  going  to  get  a  war- 
rant. There  is  a  built-in  procedural  safeguard. 

The  Supreme  Court  of  the  United  States  has  heavily  emphasized 
that  in  their  warrant  cases  and  in  their  requirement  that  only  neutral 
mao-istratos  issue  warrants. 

I  do  not  think  it  is  a  simple  situation  where  one  man  can.  alone,  cause 
a  substantial  violation  of  the  law  or  of  anyoiie's  rights. 

Mr.  Pkrito.  Senator.  I  should  add  that  the  National  District  Attor- 
neys Association  has  taken  the  position  very  strongly,  statewide,  to  up- 
grade the  status  of  magistrates,  to  make  certain  that  magistrates  are 
trained  in  the  law.  In  some  areas,  a  magistrate  mav  not  necessarily  be 
a  lawyer,  and  we  have  taken  a  strong  position  in  that  regard. 

On  a  parallel  vein,  it  is  interesting  to  note  that  the  Supreme  Court 
has  certainlv  been  in  the  process  of  examining  the  removal  or  limita- 
tion nf  immunity  from  prosecutors. 

Senator  Battt.  I  think  we  have  pretty  well  explored  the  opposition 
you  have  for  this. 

]\rr.  Zaofl.  I  do  have  one  further  short  remark. 

Sortator  Bayh.  Would  you  please  make  it  then. 

Mr.  Zagel.  There  were  eight  votes  in  the  Supreme  Court  in  the 
Zvrcher  case.  This  statute,  as  it  exists,  S.  3164.  does  not  reflect  the 
views  of  any  of  the  justices.  It  is  obviously  contrary  to  the  views  of 
th'^  majority. 

The  two  dissenters,  Stewart  and  Marshall,  dissented  only  on  the 
grounds  that  there  should  be  a  special  rule  for  newsrooms.  Justice 
Stevens,  who  dissented  in  a  more  general  way.  indicated  that  iman- 
nounced  entry  by  a  warrant  would  be  justified  in  anv  case  where  a 
custodian  holds  a  criminal's  weapon,  spoils,  or  the  like. 

This  statute  does  not  make  an  exception  for  weapons,  instrumentali- 
ties, or  fruits  of  the  crime.  In  that  respect,  it  does  not  even  respond  to 
the  position  of  the  lone  dissenter  whose  views  are  closest  to  this  bill. 
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Senator  Bath.  Maybe  this  should  be  presented  to  the  Supreme  Court 
and  let  them  draft  it  for  us.  Maybe  that  is  what  we  ought  to  do. 

Mr.  Zagel.  They  do  that,  I  think,  in  Massachusetts,  where  they  send 
for  advisory  opinions. 

I  feel  that  the  decision  in  Zvrcher  is  not  a  new  decision.  I  think,  to 
some  extent,  I  would  question  the  validity  of  the  record  made  in  sup- 
port of  this  legislation  because  it  is  made  on  the  assumption  that  it 
represents  the  new  rule  of  law.  ^    , 

It  has  been  said  to  me  by  some  people  that,  well,  perhaps,  it  is  not  a 
new  rule  of  law,  but  an  awful  lot  of  attention  has  been  devoted  to  it, 
and  this  might  possibly  cause  prosecutors  who  may  not  have  been 
aware  of  the  law  to  issue  warrants.  It  may,  but  I  think  what  it  called 
for  in  this  case  is  a  fair  test  of  the  Supreme  Court's  judgment,  at  least 
pause  and  see  what  occurs  in  the  wake  of  this  decision,  and  see  whether 
what  occurs  in  the  wake  of  it  justifies  this  kind  of  legislation. 

Thank  vou. 

Senator  Bath.  I  appreciate  your  opinion.  It  is  rather  strange  to  me 
if  this  case  is  like  just  any  old 'set  of  circimistances  and  cases  why  the 
court  even  took  certiorari  in  the  first  place. 

You  just  sort  of  cavalierly  disregarded  that  opinion  as  really  not 
that  significant,  and  I  disagree  with  you  on  that. 

:Mr.  Zagel.  Xo,  I  would  indicate  that  1  would  acc(>pt  your  view  if  it 
were  the  newspaper  that  was  appealing.  What  happened  in  the 
Zurcher  case  is  that  the  extraordinary  rule,  the  new  rule,  was  handed 
down  in  the  district  court  and  affirmed  in  the  ninth  circuit,  and  it  was 
the  Supreme  Court  took  certiorari  because  they  wished  to  reaffirm 

the  old  rule. 

Under  ordinary  circumstances  the  grant  of  certiorari  on  a  defend- 
ant's appeal  to  reaffirm  an  old  rule  would  be  significant.  It  would  in- 
dicate that  there  had  been  some  concern  about  the  continuing  validity 
of  the  rule.  That  was  not  the  case  here.  The  new  rule  had  been  an- 
nounced below  and  the  Supreme  Court  was  faced  in  the  position  ot 
acquiescing  to  the  new  rule  or  restating  the  old  rule  in  this  decision. 

I  think  this  is  an  unusual  case  in  that  respect. 

Senator  Bath.  Certainly  Justice  Stevens  thought  it  was  a  novel  de- 
cision. 

Mr.  Zagel.  I  do  appreciate  the  chance  to  express  my  views. 

Senator  Bayii.  We  would  be  glad  to  have  any  supplemental  infor- 
mation that  you  might  have. 

I  do  not  know  who  is  compiling  the  record  of  searches  to  date  out 

there. 

Mr.  Perito.  The  offices  in  Chicago. 

Senator  Bayii.  May  I  ask  that,  perhaps,  they  ought  to  be  more  care- 
ful because,  in  California . 

]Mr.  Perito.  Are  you  talking  about  sources  of  information? — Cali- 
fornia, San  Diego  County. 

Senator  Bayii.  Yes.  We  have  had  evidence— witnesses— that  there 
had  been  10  searches  and  you  indicate  none.  I  guess  that  could  have 
been  outside  of  San  Diego  County. 

:Mi-.  Perito.  Absolutely.  I  will  check  that.  But  we  are  talking  about 
searches  of  newspaper  offices  for  sources. 

:Mr.  Zagel.  This  I  think  is  a  short  list.  My  understanding  is  that  the 
NDAA  is  polling  county  by  county. 
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Senator  Bayii.  If  t\-g  got  a  comprehensive  list  it  will  be  helpful.  I 
think  a  lot  of  the  people  are  concerned  that  the  use  of  the  record  prior 
to  Zurcher  is  not  an  indication  as  to  what  mi<rht  happen  after  Zurcher. 

Maybe  the  problem  that  some  of  ns  have  with  Zurcher  is  not  what  the 
court  "actually  said — it  mi^rht  be  tliat  you  are  absolutely  rif^ht — there 
is  no  change — ^but  that,  if  it  is  perceived  in  the  minds  of  a  lot  of  law 
enforcement  officials  as  being  something  new,  you  may  have  a  signifi- 
cant increase  in  use  and,  perhaps,  abuse  of  the  searches  of  iimocent  per- 
son's homes  and  offices. 

INIr.  Pertto.  Senator,  then  doesn't  that  argue  for  pause  to  get  every- 
thing in  before  ultimately  moving  forward. 

Senator  Bayh.  Yes,  but  if  you  perceive  that  there  is  a  possibility 
of  injustice,  then  I  hardly  thiiik  it  is  piiident  to  wait  until  you  have  a 
number  of  injustices  before  you  try  to  address  a  situation  that  you  see 
is  asking  for  trouble. 

I  would  hope  that  we  would  be  wise  enough  to  be  able  to  do  this  in 
a  way  that  would  not  tie  the  hands  of  prosecuting  attorneys  and  police 
officials. 

Mr.  Pertto.  We  appreciate  your  giving  us  a  full  opportunity  to  re- 
spond to  the  concerns  of  NDAA. 

Senator  Bayh.  I  appreciate  your  time,  your  frankness  and  candor. 
We  appreciate  it. 

Mr.  Zagel.  Thank  you.  Senator. 

[l^liereupon,  at  1 :10  p.m.,  the  meeting  was  recessed.] 

[The  statements  submitted  by  Messrs.  Perito  and  Zagel  follow :] 

Prepared  Statement  of  the  National  District  Attorneys   Association   by 

Paul  L.  Perito,  Esquire 

Mr.  Chairman  and  members  of  the  subcommittee:  My  name  is  Paul  L.  Perito, 
and  I  am  a  member  of  the  law  firm  of  Perito.  Duerk  and  Carslon,  P.C,  Wash- 
iuRton.  D.C.  I  am  appearing  today  on  behalf  of  the  National  District  Attorneys 
Association  in  my  capacity  as  Special  Washington  Counsel.  I  sincerely  appreciate 
the  opportunity  which  you.  Mr.  Chairman,  and  members  of  the  Subcommittee 
and  your  able  staffs  have  afforded  NDAA  in  allowing  us  to  express  our  views  on 
S.  3164  and  other  similar  bills  now  pending  before  this  Subcommittee  (S.  .3222. 
S.  3261,  S.  325S  and  S.  3225).  As  we  understand  the  thrust  of  this  proposed 
legislation,  these  bills  would  overturn  or  substantially  modify  the  recent  Supreme 
Court  decision  in  Zurcher  v.  The  Stanford  Daily,  —  U.S.  —  (1978).  This  de- 
cision was  handed  down  by  the  Supreme  Court  on  May  31.  1978. 

NDAA  supports  the  Supreme  Court's  decision  in  this  case  which,  in  our  judg- 
ment, simply  restates  long-standing  constitutional  law  in  the  area  of  searcli  and 
seizure.  Perhaps  it  is  rather  unfortunate  that  the  issue  has  been  focused  as  a 
result  of  a  search  of  a  newspaper  office  (as  a  third  party)  as  opposed  to  the 
traditional  search  for  evidence  of  crimes  against  third  parties  which  are  not 
elevated  to  the  status  of  national  attention  which  has  shrouded  this  decision. 

NDAA  resi>ectfully,  l)ut  strenuously,  opposes  S.  31G4  and  all  other  pending  bills 
which,  if  enacted,  would  overturn  this  decision.  In  the  .iudgment  of  NDAA,  such 
a  result  would  adversely  affect  their  members'  ability  to  investigate  and  prosecute 
state  and  local  offenses.  Further,  NDAA's  po.'iition  is  that  any  legislation  which 
would  have  a  serious  or  detrimental  effect  on  the  investigation  and  prosecution  of 
criminal  activity  b.v  responsil)le  law  enforcement  officials  should  be  considered 
by  the  Congress  only  after  lengtliy  deliberation  and  after  affected  law  enforce- 
ment agencies  and  personnel  have  an  opportunity  to  express  their  views  and 
manifest  their  grave  concern  with  the  possible  results.  Knowing  of  this  Subcom- 
mittee's sensitivity  to  responsible  investigation  and  prosecution  of  criminal  acts. 
we  feel  assured  that  you  will  give  serious  consideration  to  views  of  local  and 
state  prosecut(n-s,  especially  since  tliis  legislation,  if  enacted,  could  potentially 
hinder  the  prosecution  of  offenses  in  state  and  local  jurisdictions  ranging  from 
murder  and  violent  assaults  to  economic  crimes  of  every  variety  and  even  anti- 
trust and  securities  violations  in  some  Jurisdictions. 
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Perhaps  I  should  take  a  few  moments  to  briefly  state  the  nature  of  NDAA's 
particular  interest  in  S.  3164  and  other  legislation  now  pending  of  a  similar 
nature.  NDAA  is  a  non-profit,  non-political,  tax  exempt  corporation  numbering 
approximately  7,000  members.  NDAA's  members  include  prosecutors  in  all  of  our 
50  states.  NDAA  is  the  largest  association  of  prosecuting  ofiicials  in  the  United 
States. 

NDAA's  Board  of  Governors,  which  numbers  83  prosecutors  from  across  the 
country,  at  its  recent  annual  meeting  in  Hershey,  Pennsylvania,  took  a  nearly 
unanimous  position  in  opposition  to  any  change  from  the  existing  law  as  ex- 
pressed by  the  Supreme  Court  in  the  Zurchcr  decision.  I  say  nearly  unanimous 
because  81  out  of  the  83  Board  members  were  in  total  agreement  to  oppose 
these  pending  bills  for  the  reasons  which  I  will  attempt  to  set  forth  as  cogently 
and  brielly  as  possible  for  your  consideration. 

In  this  instance,  the  Board  of  Governors  has  taken  a  virtually  unanimous 
position  in  opposition  to  S.  3164  and  other  similar  legislation  because  of  NDAA's 
deep  concern  that  such  legislation  would  severly  and  adversely  affect  the 
ability  of  its  meml>ers  to  responsibly  investigate  and  prosecute  criminal  activity, 
particularly  in  the  area  of  sophisticated  economic  crime. 

The  Supreme  Court's  decision  in  Zurcher,  supra,  which  we  assume  formed 
the  basis  for  this  Subcommittee's  consideration  that  remedial  legislation  (S. 
3164)  might  be  necessary,  was  not  a  revolutionary  constitutional  (like  Mapp  v. 
Ohio.  367  U.S.  643  (1961)  and  Miranda  v.  Arizona,  384  U.S.  436(1966) )  decision. 
In  our  view,  notwithstanding  the  enormous  media  interest  surrounding  Zurcher, 
this  decision  simply  rearticulated  a  long-standing  view  of  constitutional  law  in 
the  area  of  search  and  seizure.  That  view,  briefly  stated,  is  that  a  search  warrant 
should  issue  only  upon  the  showing  of  probable  cause  before  an  impartial  magis- 
trate or  judge  that  the  items  sought  are  evidence  of  a  crime  or  the  fruits  or  in- 
strumentalities of  a  crime  and  are  located  in  a  particular  place.  The  issue  of 
whether  or  not  the  owner  of  the  premises  is  or  is  not  a  suspect  relating  to  the 
crime  has  never  been  considered  a  determining  issue  on  whether  or  not  such  a 
warrant  should  issue.  The  Constitution  and  Bill  of  Rights  were  never  intended 
to  provide  an  additional  layer  of  protection  to  third  parties  allegedly  not  in- 
volved in  the  criminal  act  as  opposed  to  persons  supposedly  involved  in  that  act. 
We  respectfully  submit  that  the  constitutional  rights  of  third  parties  are  more 
than  adequately  protected  by  the  provisions  of  he  so-called  "Warrant  Clause" 
of  the  Fourth  Amendment.  See  Coolidge  v.  New  Hampshire,  403  U.S.  433  (1970), 
Vnited  States  v.  Jeffcrs,  342  U.S.  48  ( 1951 ) . 

The  Supreme  Court  in  restating  accepted  constitutional  law  held  that  a  state 
is  not  prevented  by  the  Fourth  and  Fourteenth  Amendments  from  issuing  war- 
rants to  search  for  evidence  simply  because  the  owner  or  possessor  of  the  place 
to  be  searched  is  not  reasonably  suspected  of  criminal  involvement.  The  Court 
noted  that  where  the  material  sought  to  be  seized  may  be  protected  by  the 
First  Amendment,  the  preconditions  of  a  warrant,  i.e..  probable  cause  and  spe- 
citicitv  with  resi>ect  to  the  place  to  be  searched  and  things  to  be  seized,  should 
afford  sufficient  protection  against  the  harms  that  are  assertedly  threatened  by 
warrants  for  searching  newspaper  offices. 

S.  3164  as  introduced  by  yon,  Mr.  Chairman,  would  apply  to  federal  officials 
under  the  Fourtli  Amendment  and  also  to  state  and  local  officials  under  the 
Fourteenth  Amendment.  As  we  understand  this  legislation,  it  would  prohibit 
the  use  of  federal  and  state  search  warrants  to  obtain  evidence  of  a  crime  or 
its  fruits  or  instrumentalities  from  any  "premise"  in  which  the  person  in  pos- 
session of  the  evidence  has  a  "reasonable  expectation  of  privacy"  and  who  is  then 
not  suspected  of  involvement  in  the  crime.  The  only  means  of  obtaining  such  in- 
formation bv  law  enforcement  officials  would  be  by  a  subpoena  duces  tecum.  The 
exception  to  this  prohibition  would  be  where  the  law  enforcement  official  has 
probable  cause  to  believe,  and  can  make  the  requisite  showing,  that  the  "evi- 
dence sought  to  be  seized  would  be  destroyed,  hidden  or  moved"  if  the  subpoena 
procedure  were  used. 

The  other  bills  which  ar  also  pending  before  your  Subcommittee  and  which 
were  introduced  after  the  Supreme  Court's  decision,  are  similar  in  one  respect— 
they  all  recpiire  the  use  of  a  subpoena  duces  tecum  instead  of  a  searcli  warrant. 
Some  uf  them,  sucli  as  S.  3225  and  S.  3258.  limit  their  impact  solely  to  searches 
against  members  of  tlie  press.  The  other  bills  are  similar  to  S.  3164  in  that  they 
purport   to  cover  all   tliird   parties,   thereby   including   the  news   media. 

NDAA  is  convinced  that  S.  3164.  if  enacted,  will  have  a  severe  crippling 
effect  on  reasonable  law  enforcement  activities  and  on  the  efforts  of  prose- 
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cutors  to  gain  oftentimes  critical  evidence  in  their  investigation  of  criminal 
activities.  Most  certainly  NDAA  does  not  believe  that  this  bill  should  be 
applied  to  state  and  local  officials.  Perhaps  one  of  the  strongest  arguments 
against  the  application  of  this  bill  to  state  and  local  levels  is  that  in  many 
states  and  local  jurisdictions  subpoenas,  as  opposed  to  warrants,  have  no 
legislative  basis.  If  enacted,  it  would  be  necessary  to  create  for  state  officials 
an  entirely  new  procedural  approach  to  the  investigation  and  prosecution  of 
criminal  activity. 

The  enormous  impact  of  this  bill  upon  state  and  local  law  enforcement 
agencies  which,  under  our  federal  system  have  the  primary  responsibility  for 
administering  the  criminal  justice  system,  cannot  be  understated.  Without 
question,  a  search  warrant  has  been  the  most  important  means  of  obtaining 
evidence  in  criminal  cases  at  the  state  and  local  level.  To  now  require  these 
officials  to  use  the  subpoena  procedure  to  obtain  evidence  will  inevitably  delay 
and  frustrate  criminal  investigations  and  prosecutions  to  the  point  that  the 
administration  of  justice  will  be  unjustifiably  burdened.  In  oi'der  to  respond 
to  the  prol)lems  created  by  such  a  requirement,  states  will  be  forced  to  make 
mas.sive  and  complex  changes  in  their  criminal  laws.  Statutes  of  limitations 
will  have  to  be  extended  and  grand  juries  multiplied  or  provided  for  so  tliat 
subiK>enas  can  be  more  readily  obtained.  These  and  other  changes  will  disrtipt 
the  fair  and  efficient  administration  of  criminal  justice  by  the  states.  The 
ultimate  cost  to  society  cannot  be  easily  pi-edicted. 

The  requirement  in  the  bill  of  the  use  of  a  subpoena  duces  tecum  instead 
of  a  search  warrant  is  apparently  based  on  an  assumption  that  law  enforce- 
ment officers  can  easily  distinguish  between  suspects  and  non-suspects  during 
the  evidence-gathering  stage  of  an  investigation.  That  assumption  is  totally 
contrary  to  NDAA's  experience  throughout  the  U.S.  In  fact,  in  many  cases 
when  the  police  officials  learn  of  the  commission  of  a  crime  or  when  they  are 
investigating  the  possibility  of  a  crime,  they  have  little  or  no  idea  of  the  jier- 
petrators'  identities.  The  process  of  obtaining  evidence,  including  physical 
evidence,  may  have  as  one  of  its  legitimate  purposes  the  identification  of 
potential  or  actual  suspects. 

If  law  enforcement  agents  are  prohibited  from  using  a  search  warrant  and 
are  required  to  use  a  subpoena  duces  tecum  to  obtain  evidence  from  any 
per.son  who  has  not  yet  been  identified  as  a  .suspect,  there  is  a  real  possibility 
tlmt  the  person  subpoenaed  may  not  be  such  an  innocent  third  party  and  may 
be  a  principal  or  accomplice  in  the  crime.  Thus,  such  a  requirement  creates  an 
mireasonable  risk  of  destruction  of  evidence.  The  bill's  exception  to  the  sub- 
poena route,  i.e.,  a  proliable  cause  showing  that  the  evidence  to  be  sought 
might  be  destroyed  if  the  subpoena  procedure  is  used,  is  unworkable  if  the 
person  subpoenaed  is  an  accomplice  to  the  crime  and  that  fact  is  unknown  to 
the  hnv  enforcement  officials. 

Moreover,  the  distinction  between  suspects  and  nonsuspects  does  not  take 
into  account  the  possibility  that  the  person  to  whom  a  subpoena  is  directerl 
may  be  a  friend,  relative  or  associate  of  the  per.son  under  investigation.  Such 
a  person,  although  not  personally  involved  in  the  crime,  may  be  higlily 
motivated  to  destroy  evidence  linking  the  criminal  to  the  crime,  or,  at  tlie 
very  least,  put  the  putative  defendant  on  notice  and  thereby  facilitate  de- 
struction. Such  motivation  is  ofen  difficult  to  discern  and  more  difficult  to 
prove.  Making  a  showing  of  probable  cause  that  evidence  may  be  destroyed  at 
such  a  stage  in  an  investigation  would  be  almost  impossible. 

It  is  also  possible  that  the  targets  of  the  investigation  will  have  access  to  the 
evidence  being  sought,  and  the  delay  involved  in  employing  the  subpoenas  duces 
tecum  procedure  could  easily  result  in  the  disapi>earance  of  the  evidence,  what- 
ever the  good  faith  of  the  third  party. 

There  are  other  i)roblems  with  the  requirement  that  only  subpoenas  duces 
tecum  be  used  to  obtain  evidence  from  third  parties :  the  unavailability  of  sub- 
poenas in  many  jurisdictions,  the  slowness  of  the  subpoena  pror-ess  with  its  pro- 
tracted hearings  and  adversarial  maneuverings  and  the  potential  futility  of  the 
subpoena  process.  Because  of  the  T»eculiarities  of  many  state  laws  and  constitu- 
tions, the  grand  jury  as  an  investigating  and  indicting  body,  does  not  exist  or.  if 
it  does  exist,  it  functions  only  rarely  and  with  difficulty  in  that  capacity.  For 
exnmnle.  most  criminal  cases  in  California  are  prosecuted  by  comi)laiiit  and 
information,  not  by  indictment.  In  1!)74.  only  .3.6  percent  of  the  over  n.S.OOO 
felony  cases  prosecuted  in  the  California  Superior  Courts  (their  felony  trial 
courts)  were  brought  by  indictment.  In  Pennsylvania,  the  grand  jury  system  as 
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it  is  kuown  ou  the  federal  level  does  not  exist.  Because  of  the  elaborate  pro- 
ceuures  that  must  be  goue  through  to  invoke  a  grand  jury  and  the  severe  limiia- 
Liuns  placed  ou  its  functions,  grand  juries  are  almost  never  used  to  bring  indict- 
ments. With  your  permission,  Air.  Chairman,  NUAA  proposes  to  supplement  its 
testimony  touay  with  a  detailed  analysis  of  the  availability  and  use  of  grand 
jury  or  judicial  subpoenas  for  tiie  investigation  of  criminal  activity  on  the  state 
and  local  levels. 

lulormation  or  a  complaint  is  not  filed  by  a  prosecutor  until  probable  cause 
exists  to  accuse  a  particular  person.  Frequently  the  prosecutor  does  not  know 
that  probable  cause  exists  until  the  investigation,  including  the  gathering  of 
physical  evidence,  is  substanrially  compleied.  However,  until  the  complaint  or 
information  is  filed,  the  prosecutor  does  not  have  the  power  to  issue  a  subpoena 
compelling  the  production  of  evidence.  Thus,  during  the  evidence-gathering  phase 
of  a  criminal  investigation,  a  judicial  subpoena  is  not  available  for  the  produc- 
tion of  evidence.  The  only  available  means  of  obtaining  evidence  is  via  a  search 
warrant. 

iilveii  if  drastic  changes  were  made  in  the  criminal  status  governing  subpoenas, 
luuKing  judicial  subpoenas  and  grand  jury  subpoenas  available  both  in  fact  and 
law  duriug  the  evidence  gathering  stage  at  the  state  and  local  levels,  a  subpoena 
still  would  not  be  an  adequate  substitute  for  a  search  warrant.  As  a  former 
prosecutor  I  can  state  unequivocally  that  speed  in  obtaining  evidence  is  fre- 
queutly  essential  to  a  successful  investigation  and  ultimate  prosecution.  When 
an  icem  of  critical  evidence  is  obtained  quickly  it  can  often  lead  to  the  imme- 
diate discovery  of  other  physical  evidence  and  prosi>ective  prosecution  witnesses. 
Kapid  investigation  minimizes  the  hazards  of  fading  memories,  loss  or  destruc- 
tion of  physical  evidence  aud  intimidation  or  corruption  of  witnesses.  Moreover, 
since  litigation  on  the  validity  of  a  search  warrant  follows  rather  than  proceeds 
the  securing  of  evidence  pursuant  to  a  warrant  such  litigation  does  not  impede 
the  investigation. 

By  contrast  a  subpoena  duces  tecum  involves  slow  process.  Unlike  a  search 
warrant  a  subpoena  cannot  be  issued  (in  most  jurisdictions)  until  the  identity 
of  the  possessor  of  evidence  is  learned.  It  cannot  be  served  until  its  location  is 
determined.  If  the  person  to  whom  it  is  directed  is  not  present,  within  the  local 
or  state  jurisdiction,  special  proceedings  must  be  undertaken.  Moreover,  since 
a  subpoena  commands  an  appearance  before  a  Court  or  a  Grand  Jury  the  time 
of  production  of  evidence  depends  upon  the  convenience  of  the  proper  forum.  In 
some  jurisdictions,  grand  juries  meet  only  once  or  twice  a  year.  Mnally,  litiga- 
tion involving  the  validity  of  a  subpoena  precedes  production  of  evidence.  In  the 
hands  of  an  innovative  and  creative  defense  counsel  such  litigation  can  consume 
months  of  time.  Irrevocable  damage  to  an  investigation  is  almost  inevitable.  The 
hazards  attendant  to  the  inherent  delays  in  the  subpoena  procedure  are  too  great 
to  make  a  subpoena  an  adequate  substitute  for  a  search  warrant. 

The  final  reason  for  objecting  to  the  subpoena  requirement  is  the  potential 
futility  of  the  process.  Considering  the  enormous  difficulty  in  overcoming  a  claim 
of  privilege  under  the  Fifth  Amendment  self-discrimination  clause  (see  Mancss 
v.  Mojcrs.  419  U.S.  449  (1975) ),  a  person  in  possession  of  evidence  can  success- 
fully resist  a  subpoena  by  asserting  a  claim  of  personal  Fifth  Amendment  privi- 
lege. That  same  person,  however,  cannot  successfully  resist  a  search  warrant 
(Andrcscn  v.  Maryland.  427  U.S.  4G3  (1976)).  Thus,  a  search  warrant  provides 
greater  certainty  that  the  evidence  will  be  obtained  and  at  the  same  time  fully 
protects  under  tlie  Fourth  and  Fifth  Amendment  rights  of  the  person  involved. 

Another  point  that  1  hope  you,  Mr.  Chairman,  and  the  members  of  this  Sub- 
committee will  consider  is  that  to  the  best  of  our  knowledge  there  has  been  no 
widespread  use  or  abuse  of  search  warrants  directed  to  third  parties,  thereby 
justifying  this  remedial  legislation.  We  re.spectfully  believe  that  there  is  no 
record  of  al)use  by  state  and  local  prosecutors  in  the  issuance  and  execution  of 
searrh  warrants  against  third  parties  which  would  justify  the  far-reaching  impact 
of  S.  3104.  The  Fourth  Amendment  is  designed  to  prevent  unreasonable  searches 
and  at  the  same  time  provide  a  means  for  obtaining  evidence  with  certainty, 
speed  and  security.  In  meeting  this  balance  between  the  need  for  individual 
privacy  and  protection  and  the  counterbalancing  need  of  the  government  to 
ohtJiin"  evidence  of  criminal  activity,  the  Fourth  Amendment's  warrant  clause 
provides  adecpiate  protections  against  and  remedies  for  unlawful  intrusions  of 
individual  privacy.  A  search  pursuant  to  a  warrant  cannot  occur  until  a  magis- 
trate or  judge  has  determined  the  cause  to  be  sufficient  and  has  authorized  Die 
search  carefully  circumscribing  its  scope.  A  search  warrant  can  be  issued  only 
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by  a  magistrate  or  judge  and  not  by  a  policomau  or  pros'ecutor  involved  in  tbe 
beat  of  the  iuvesligatiou  or  iirusecution  of  tbe  alleged  crime.  Tbis  constitutional 
interposition  of  a  magistrate  between  tbe  police  and  tbe  citizen  constitutes  the 
chief  protection  against  unlawful  searches  pursuant  to  a  warrant. 

It  should  not  be  overlooked  that  a  search  w-arrant  requires  a  higher  standard 
of  proof  than  a  subpoena  duces  tecum  and  that  traditionally  tbe  judiciary  has 
more  control  over  search  warrants  than  it  does  over  grand  jury  subpoenas.  To 
obtain  a  search  warrant  from  an  impartial  magistrate  it  must  be  shown  under 
oath  that  there  is  probable  cause  to  believe  that  the  items  sought  are  evidenete 
of  a  crime  and  will  be  found  in  the  place  to  be  searched.  However,  a  grand  jury 
subpoena  may  be  issued  before  a  probable  cause  has  been  found  to  believe  any 
crime  has  been  committed.  Thus,  the  search  warrant  process  provides  more  pro- 
tection and  places  courts  in  a  better  position  to  restrain  abuses  than  the  subpoena 
process. 

S.  3164,  Mr.  Chairman,  woTild  also  create  the  anomal.v  where  persons  not  sus- 
pected of  a  crime  may  be  entitled  to  greater  protection  under  the  Fourth  Amend- 
ment than  those  suspected  of  a  crime,  assuming  for  ])urposes  of  our  discussion 
that  the  distinction  between  suspects  and  non-suspects  could  be  easily  made. 
Neither  tbe  Fourth  nor  the  Fourteenth  Amendments  suggests  that  persons 
regarded  by  law  enforcement  officials  as  suspects  should  receive  less  protection 
and  tliat  those  regarded  as  non-suspects  should  receive  more  protection.  All 
persons,  suspect  and  non-suspect  alike,  are  protected  equally  against  unreason- 
able searches  and,  conversely,  are  subject  equally  to  reasonable  searches.  As 
the  Supreme  Court  said  in  WceKs  v.  United  States,  232  U.S.  383  (1914),  the  pro- 
tection of  the  Fourth  Amendment  "reaches  all  alike,  whether  accused  of  crime 
or  not".  There  is  no  support  in  tbe  Constitution  or  tbe  case  law  for  tbe  proposition 
that  some  persons  are  entitled  to  greater  protection  under  the  Fourth  Amend- 
ment than  others. 

We  would  hope  that  tbe  interest  shown  by  tbe  media  in  this  legislation  will 
not  becloud  tbe  question  of  whether  third  parties'  warrants  have  been  so  abused 
that  this  type  of  remedial  legislation  is.  in  fact,  nece.ssary.  We  believe,  in  all 
due  deference  to  your  long-stated  concern  and  sensitivity  about  individual 
privacy,  that  tbis  bill,  S.  3164,  is  not  needed  to  protect  individual  privacy.  If 
enacted,  we  believe  it  will  adversely  binder  criminal  investigations,  especially 
in  the  so-called  white  collar  and  organized  crime  areas.  The  Supreme  Court's 
decision  stated  that  where  materials  sought  to  be  seized  may  be  protected  by 
the  First  Amendment,  tbe  requirements  of  tbe  Fourth  Amendment  must  be 
"applied  with  scrupulous  exactitude".  NDAA  finds  that  prosecutors  across  the 
country,  from  tbe  Attorney  General  of  tbe  Ignited  States  to  small  county  prosecu- 
tors, are  vei*y  sensitive  to  the  First  Amendment  and  press  and  media  concerns. 
Most  have  adopted  policies  which  permit  the  application  for  search  warrants 
again.st  pre.ss  premises  under  very  limited  circumstances:  (1)  only  where  abso- 
lutely necessary,  (2)  only  when  all  other  reasonable  alternatives  have  been 
suitably  explored  and  may  include  a  request  for  voluntary  compliance,  tbe  use 
of  the  subpoena  duces  tecum  in  lieu  of  a  search  warrant  when  such  a  procedure 
is  available,  the  resort  to  other  evidence  when  that  is  sufficient,  etc..  and  (3) 
only  when  approval  of  tbe  search  warrant  is  obtained  from  tbe  District  Attorney 
to  insure  that  the  search  warrant  is  approved  at  the  highest  level  of  each  juris- 
diction. For  example,  the  State  of  Connecticut  has  adojited  tbe  following  guide- 
lines for  the  issuance  of  search  warrants  for  press  facilities : 

1.  If  practicable,  reasonable  attempts  should  he  made  to  obtain  tbe  evidence 
from  non-media  sources  before  there  is  action  to  obtain  a  warrant  to  search  a 
news  media  organization. 

2.  Xo  request  for  a  warrant  to  search  a  news  media  organization  shall  be 
made  without  express  authorization  of  the  State's  Attorney  for  tbe  Judicial 
District  involved. 

3.  There  should  be  reasonable  grounds  to  believe  that  tbe  evidence  sought  is 
essential  to  a  successful  investigation,  particularly  with  reference  to  directly 
establishing  guilt  or  innocence.  A  .search  warrant  should  not  be  used  to  obtain 
non-essential  information. 

4.  All  search  warrants,  regardless  of  whether  the  search  is  of  a  news  media 
organization  or  any  other  establishment  or  individual,  should  be  framed  with 
scrupulous  exactitude  as  to  the  place  to  be  searclied  and  what  is  to  be  seized. 

5.  In  the  event  evidence  is  seized  pursuant  to  such  a  search  warrant,  tbe  news 
meflia  organization  should  be  given  a  reasonable  opportunity  to  make  copies 
of  whatever  documents  and  other  materials  are  taken. 
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As  a  re-sult  of  these  enlightened  policies  of  restraint  on  search  warrants  in 
the  State  of  Connecticut  and  elsewhere,  it  is  our  judgment  that  search  warrants 
issue<l  against  press  premises  are  a  rare  occurrence.  NDAA's  position  is  sup- 
porteil  by  Assistant  Attorney  General  Philip  B.  Ileymann  when  he  testified  ear- 
lier before  your  Subcommittee,  "The  state  exi>erience  does  not  show  a  pattern 
of  abuse  of  the  power  to  search  the  press".  XDAA  has  recently  undertaken  an 
extensive  survey  to  determine  the  number  and  type  of  search-warrants  issued 
against  the  press  to  obtain  the  source  of  news  stories.  When  this  survev  is 
completed,  we  would  appreciate  the  opportunity,  Mr.  Chairman,  to  supplement 
our  testimony  in  this  record  with  that  information.  The  preliminary  but  in- 
complete data  received  to  date  shows  no  instance  of  search  warrants  issued 
against  the  press  to  obtain  the  source  of  news  stories  in  multiple  juri!?dictions. 
A  Qoixy  of  a  chart  setting  forth  this  preliminai-y  data  is  attached  by  my  state- 
ment, and  I  ask  respectfully  that  it  be  included  in  the  record. 

In  light  of  the  limited  data  of  which  we  are  aware  supporting  a  conclusion 
that  there  is  a  need  for  remedial  legislation,  we  would  hope  that  this  Subcom- 
mittee would  move  cautiously  forward  to  secure  as  much  information  as  is 
reasonably  possible  before  requesting  the  full  Committee  to  act  on  S.  3164. 

We  appreciate  your  time  and  consideration  for  the  views  of  our  members. 

NDAA  SURVEY  AS  TO  SEARCH  WARRANTS  ISSUED  AGAINST  THE  PRESS  TO  OBTAIN  THE  SOURCE  OF  A  NEWS  STORY 


Jurisdiction 


Number  of 

Search 

warrants 

issued 


Time  period  covered  by  response/comments 


Arizona  (Maricopa  County)  (Phoenix) 

Arkansas  (9th  Ju'iicial  District) 

Califcrnia  (San  Diego  County) 

State  of  Colorado 

State  cf  Connecticut 

Florida  (Palm  Beach  County) 

State  of  Georgia 

State  of  Indiana 

Kansas  (3d  Judicial  Dist'ict)  (Topeka) 

Kentucky  (16th  Judicial  District) 

Louisiana  (Alexandria) 

State  of  Maine 

Maryland  (Baltimore  County) 

Maryland  (Montgomery  County) 

Maryland  (Prince  Georges  County) 

Massachusetts  (v;estern  district) 

Missouri  (Jackson  County)  (Kansas  City) 

New  York  (Westchester  County) 

North  Dakota  (Burleigh  County)  (Bismarck) 

North  Dakota  (Williams  County) 

Staie  of  Oregon 

Pennsylvania  (Bucks  County) 

Rhode  Island  (Providence  County) 

State  of  South  Carolina 

South  Dakota  (Pennington  County)  (Rapid  City). 

Tennessee  (15th  Judicial  District) 

Utali  (Weber  County) 

Washington  (Grant  County) 


0  No  recorded  instance. 

0  4  yr  (earlier  records  not  readily  available). 

0  No  recorded  instance. 

0  Do. 

0  15  yr  (earlier  records  not  available). 

0  12  yr  (earlier  records  not  available). 

0  No  recorded  instance. 

0  Do. 

0  Do. 

0  Do. 

0  Do. 

0  Do. 

0  Do. 

0  Do. 

0  16  yr  (earlier  records  not  available). 

0  No  recorded  instance. 

0  Do. 

0  30  yr  (earlier  records  not  available). 

0  No  recorded  instance. 

0  12  yr  (earlier  records  not  available). 

0  No  recorded  instance. 

0  6  yr  (earlier  records  not  readily  available). 

0  No  recorded  instance. 

0  5  yr  (earlier  records  not  readily  available). 

0  No  recorded  instance. 

0  Do. 

0  25  yr  (earlier  records  not  available). 

0  No  recorded  instance. 


Prepared  Statement  of  James  B.  Zagel 

Mr.  Chairman,  members  of  the  committee,  my  name  is  James  B.  Zagel.  I  appear 
on  behalf  of  the  National  District  Attorneys  Ass(K-iation.  I  have  prosecuted  crim- 
inal cases  for  eleven  and  a  half  years  and  serve  presently  as  Executive  Director 
of  the  Illinois  Law  Enforcement  Commission.  I  have  written  and  lectured  a  fair 
amount  about  the  relationship  of  the  Constitution  to  the  Criminal  procedure  of 
the  States  and  have  studied  the  procedures  of  many  jurisdictions.  I  oppose  S.  31C4. 

The  itrovisioiis  of  S.  31(!4  would  impose  radical  changes  upon  law  enforcement 
in  :<.}\  the  fifty  states.  Congress  has  rarely,  if  ever,  .sought  to  exerci.se  such  broad 
control  over  state  criminal  procedure,  and  the  problems  inherent  in  S.  31G4  demon- 
strate the  wisdom  of  this  Congressional  policy.  In  short,  if  S.  SKU  were  to  become 
law.  Congress  would  outlaw  a  practice  permitted  inuler  the  Constitution  since  the 
country's  birth.  It  would  impede  enforcement  of  important  state  and  federal  crim- 
inal laws  without  .securing  any  significant  gain  for  freedom  of  the  press.  More- 
over, the  language  of  thf  bill  uimecessarily  creates  problems  in  administration 
and  interpretation  that  will  adversely  affect  the  criminal  justice  system  for  sev- 
eral years.  My  specific  objections  are  recited  below. 


323 

I. — S.  3164  seeks  to  change  the  outcome  of  tlie  Supreme  Court's  opinion  in 
Zurvher  v.  Slanford  Daihj.  Attempts  to  change  Supreme  Court  decisions  by  legis- 
lative act  ought  to  be  undertaken  with  considerable  caution  particularly  when 
the  decision  involves  the  interpretation  of  the  Constitution.  At  the  very  least, 
hasty  action  is  unjustified.  One  ought  to  see  what  occurs  in  the  wake  of  an  impor- 
tant decision  before  acting  to  change  it. 

What  is  particularly  unusual  about  S.  31G4.  if  it  is  viewed  as  a  reaction  to 
Zurcher  v.  t^ianford  lUiihj.  is  that  its  provisions  lind  little  support  even  in  the 
dissenting  opinions.  Of  three  dissenting  Justices,  two  would  clearly  take  issue 
with  the  application  of  the  bill's  provisions  to  any  place  other  tlian  newsrooms. 
My  .lustlce  Stewart  speaking  for  himself  and  Mr.  Justice  Marshall  stated,  "1 
agree  with  the  Court  that  the  Fourth  Amendment  does  not  forbid  the  issuance  of 
search  warrants  'simply  because  the  owner  or  possessor  of  the  place  to  be 
searched  is  not  then  reasonably  susjiected  of  criminal  involvement.'  "  The  views 
stated  in  the  opinion  of  Mr.  Justice  Stevens,  the  third  dissenter,  come  closest  to 
the  provisions  of  S.  3104.  However,  Mr.  Justice  Stevens  would  not  require  sub- 
penas  and  would  sustain  the  iise  of  warrants  in  all  cases  involving  instruments 
or  fruits  of  the  crime.  Justice  Stevens  would  assume  that  '"proljable  cause  to 
believe  that  the  custodian  .  .  .  holds  a  criminal's  weapons,  spoils  or  tl;e  like, 
justifies  the  fear  (of  disappearance  of  the  evidence)  and  .  .  .  demonstrates  the 
need  for  an  unannounced  search  by  force."  This  rule  adopted  in  Justice  Stevens' 
dissent  is  absent  from  the  text  of  S.  31G4. 

Indeed  the  position  of  Mr.  Justice  Stevens  makes  clear  the  illogic  of  S.  3164 
in  contraband  cases.  The  opinion  of  the  Court  in  Zurcher  on  this  issue  is  persua- 
sive as  well.  The  court  noted : 

"*  *  *  as  respondents  themselves  now  concede,  if  the  third  party  knows  that 
contraband  or  other  illegal  materials  are  on  his  property,  he  is  sufficiently  culpa- 
ble to  justice  the  issurance  of  a  search  warrant.  Similarly,  if  his  ethical  stance  is 
the  determining  factor,  it  seems  to  us  that  whether  or  not  he  knows  that  the 
sought  after  articles  are  secreted  on  his  property  and  whether  or  not  he  knows 
that  the  articles  are  in  fact  the  fruits,  instrumentalities,  or  evidence  of  crime,  he 
will  be  so  informed  when  the  search  warrant  is  served,  and  it  is  doubtful  that  he 
should  then  be  permitted  to  object  to  the  search,  to  withhold,  if  it  is  there,  the 
evidence  of  crime  reasonably  believed  to  be  possessed  by  him  or  secreted  on  his 
property  and  to  forbid  the  search  and  insist  that  the  officers  serve  him  with  a 
subi^na  duces  tecum." 

In  Zurcher  the  Court  adhered  to  a  rule  never  seriously  questioned  since  the 
adoption  of  the  Fourth  Amendment.  The  simple  truth  is  that  search  warrants 
are  not  easy  to  get;  the  requirement  that  w^arrants  be  secured  upon  a  showing 
of  probable  cause  has  been  a  more  than  adequate  protection  of  privacy  through 
our  first  two  centuries,  and  it  remains  an  adequate  protection. 

II. — S.  3164  is  founded  on  the  t-ironeous  assumption  that  delay  in  a  criminal 
investigation  will  never  impede  the  investigation.  Ihe  subpoena  requirement  in 
the  bill  will  unquestionably  lead  to  delay.  There  is  the  time  given  to  respond,  the 
time  needed  to  resolve  a  challenge  in  the  trial  court  and  the  potential  for  years  of 
delay  in  the  appeal  process.  1  bis  delay  may  well  destroy  a  case,  the  evidence 
sought  may  be  unavailable  elsewhere,  the  evidence  sought  may  i>rovide  leads  and 
clues  which  are  required  for  the  progress  of  the  investiganon.  While  the  sul)poena 
is  being  litigated  the  statute  of  limitations  continues  to  run  and.  wh(  re  the  de- 
fendant has  been  charged,  the  speedy  trial  time  limits  expired.  Delay  may  not 
destroy  the  evidence,  but  it  may  well  destroy  its  usefulness.  The  provisions  of 
the  bill  were  drafted  in  apparent  disregard  of  these  pi-oblems. 

Other  problems  are  similarly  ignored.  IMany  jurisdictions  simply  do  not  make 
subi>oenas  readily  available  to  law  enforcement  officers  and  in  some  jurisdictions 
they  are,  for  all  jtractical  puri)Oses,  unavailable.  The  effect  of  S.  31(>4  in  these 
juri.sdictions  may  be  catastrophic. 

The  very  real  problems  cau.'^ed  by  Congressional  regulation  of  state  criminal 
procedure  are  particularly  manifest  in  the  provisions  of  this  Itill.  Mandating  the 
use  of  a  subpoena  duces  tecumis  a  directive  to  which  many  states  ciinnot  conform 
without  significant  changes  in  state  legislation  and  state  judicial  rules  and,  i^er- 
haps,  state  constitutions. 

A  warrant  is  directed  against  a  place.  Prol>able  cause  is  the  reasonable  ground 
to  believe  tbnt  there  is  evidence  of  a  crime  m:h1  tbat  it  is  located  at  !i  certain 
place.  A  subpoena  is  directed  to  a  person.  Tliis  difference  l)ecomes  crucial  under 
S.  3H(4.  An  officer  may  not   know  who  is  in  possession  of  the  evidence  sought. 
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An  officer  may  not  be  able  to  serve  the  subpoena.  If  this  occurs,  S.  Sl&l  makes 
no  provision  for  the  use  of  tlie  warrant. 

Moreover,  the  subpoena  is  not  the  legal  equivalent  of  a  search  warrant,  and  a 
warrant  may  be  valid  where  the  subpoena  is  not.  A  person  served  with  a  subpoena 
is  retjuired  to  produce  evidence  and  by  virtue  of  that  act  may  he  said  to  admit 
possession  and  some  degi-ee  of  knowledge  about  the  evidence  sought.  He  may 
be  entitled  to  defeat  the  subpoena  on  a  self-incrimination  claim.  When  a  warrant 
is  served,  the  person  need  not  take  such  potentially  incriminating  actions  and 
liis  rights  are  not  violated.  The  subiwena  then  may  be  validly  quashed  where  the 
warrant  cannot.  S.  3164  does  not  provide  for  the  use  of  a  warrant  where  a  sub- 
poena would  be  invalid  and  thus  impedes  law  enforcement.  This  undesirable 
consequence  occurs  when  valid  legal  objections  are  made  to  subpoenas  which  could 
not  prevail  against  the  warrant.  The  problem  is  exacerbated  by  the  spectre  of 
spurious  objections  to  subpoenas.  A  spectre  raised  specitically  by  the  Supreme 
Court  is  Ziirchcr  when  it  noted :  "The  burden  of  overcoming  an  assertion  of  the 
Fifth  Amendment  privilege,  even  if  prompted  by  a  desire  not  to  cooperate  rather 
than  any  real  fear  of  self-incrimination,  is  one  which  prosecutors  would  rarely 
be  able  to  meet  in  the  early  stages  of  an  investigation  despite  the  fact  that  they 
did  not  regard  the  witness  as  a  suspect.  Even  the  time  spent  litigating  such  mat- 
ters could  seriously  impede  criminal  investigations." 

Requiring  the  use  of  subpoenas  is  objectionable  on  other  grounds.  The  proposed 
law  will,  in  fact,  require  the  use  of  subiK)enas  in  cases  where  there  is  a  serious, 
luit  not  readily  apparent,  risk  of  destruction  or  loss  of  evidence.  At  early  stages  of 
investigation  the  identity  of  the  offender  may  not  be  known.  The  apparently 
blameless  third  party  may  not  be  innocent  or  may  be  related  or  sympathetic  to 
the  offender.  Further,  as  the  Supreme  Court  stated :  "it  is  likely  that  the  real 
culprits  will  have  access  to  the  property,  and  the  delay  involved  in  employing 
the  subpoena  *  *  *  could  easily  result  in  the  disappearance  of  the  evidence, 
whatever  the  good  faith  of  the  third  party." 

It  is  also  significant  that  not  all  blameless  third  parties  will  prefer  subpoenas 
to  warrants.  Subpoenas  may  impose  unacceptable  burdens  on  citizens.  In  some 
places  in  this  country,  a  person  who  gives  any  help  or  cooperation  to  government 
authorities  risks  disapproval  and  harassment  by  elements  in  his  community. 
Persons  living  in  such  places  can  explain  their  conduct  when  police  seize  evidence 
pur.suant  to  a  warrant ;  they  cannot  ju.stify  voluntarily  getting  and  then  bringing 
the  evidence  to  court  in  response  to  a  subpoena. 

We  must  at  least  pause  to  consider  the  nature  of  the  obligations  we  place  upon 
private  citizens  to  preserve  and  protect  evidence,  particularly  in  cases  involving 
crimes  of  violence.  Are  they  to  defend  evidence  with  their  lives?  Suppose  a  private 
citizen  has  in  his  possession  evidence  which  will  implicate  another  in  a  murder. 
He  is  served  with  a  subpoena  and  a  day  later,  the  offender  appears  and  demands 
the  surrender  of  the  evidence.  Does  the  private  citizen  resist  even  if  the  demand 
is  accompanied  by  implied  or  explicit  threats,  by  the  use  of  force,  deadly  or  other- 
wise? By  requiring  subpoenas,  we  may  also  be  subjecting  innocent  persons  to 
serious  risks  which  we  cannot  predict  in  advance. 

Finally,  the  provisions  of  S.  3164  offer  a  special  refuge  to  a  particular  class  of 
offenders.  White  collar  offenders,  coriiorate  officers  and  union  officials  who  commit 
crimes  in  connection  with  Iheir  duties  are  the  single  class  of  offenders  most  likely 
to  be  involved  in  cases  where  evidence  of  their  offenses  is  in  the  hands  of  third 
parties.  Organized  criminnl  enterpi-ises  will  also  alter  their  operations  to  take 
advantage  of  the  requirements  of  S.  3164  by  using  shadow  corporations  and  other 
devices. 

III. — S.  3164  cannot  be  defended  as  a  measure  designated  to  protect  the  press. 

The  news  media  does  not  want  a  procedure,  it  wants  a  privilege.  In  recent  years, 
virtually  every  one  of  the  cases  involving  confrontations  between  the  court  and 
the  press  arose  not  from  the  use  of  warrants  but  from  the  use  of  subpoenas. 
Ultimately  the  news  media  believe  their  papers  and  materials  miist  be  exempt 
from  compelled  production  by  court  issued  warrants  or  subpoenas.  If  the  press  is 
right,  the  remedy  is  to  enact  a  statute  conferring  such  an  exemption.  S.  3164  does 
not  create  the  exemption  and  does  not  respond  to  media  claims.  Parenthetically, 
I  note  that  much  recent  difficulty  for  media  has  arisen,  not  from  state  efforts  to 
secure  evidence,  but  from  efforts  by  defense  counsel  to  secure  evidence  to  excul- 
pate their  clients. 

Tliere  is  simply  no  showing  of  pnrticular  abuse  of  warrants  In  media  cases  or 
that  warrants  have  chilled  the  ox(>rcise  of  freedom  of  the  press.  The  Supreme 
Court  has  indicated  that  if  abu«e  were  shown,  the  Court  would  deal  with  it. 
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There  has  been  no  abuse  of  warrants  in  media  cases.  The  phiin  fact  is  that  courts 
and  prosecutors  have  been  sensitive  to  the  concerns  voiced  by  news  media  and 
have  not  impinged  on  the  freedom  of  the  press. 

It  is  a  tinal  irony  that,  even  under  the  provisions  of  S.  3164,  searches  of  news- 
rooms will  be  allowable  and  not  only  in  rare  cases.  Under  most  state  law,  a  re- 
porter who  possesses  records  or  papers  taken  without  authority  from  private 
organizations  or  government  agencies  is  guilty  of  a  criminal  offense.  In  such  a 
case  a  warrant  would  issue  under  the  projjosed  section  li:02(l).  In  other  ca.ses, 
the  news  organization  may  indicate  that  it  would  refuse  to  produce  materials 
it  considered  privileged  regardless  of  what  a  court  told  it  to  do.  Here  a  war- 
rant may  issue  under  the  provisions  of  1202(2).  Indeed,  in  Zurchcr  the  news- 
paper there  involved  had  specifically  announced  that  it  would  destroy  any 
photographs  that  would  aid  prosecution.  (^See  concurring  opinion  of  Mr.  Justice 
Powell.) 

IV. — There  are  exceptionally  serious  collatei-al  consequences  inherent  in  S. 
3164.  At  a  minimum  these  consequences  require  considerable  reworking  of  the 
bill. 

First,  under  present  practice  probable  cause  is  not  required  for  the  issuance 
of  a  subpoena  duces  tecum.  S.  3164  can  be  read  to  require  probable  cause  as  a 
predicate  to  use  of  the  subpoena  duces  tecum.  The  importation  of  probable  cause 
concepts  into  subpoena  practice  would  destroy  the  investigative  grand  jury. 

Second,  S.  3164  apparently  abolishes  warrantless  searches  and  seizures.  It 
requires  that  "anyone  .  .  .  with  probable  cause  .  .  .  shall  attempt  to  secure  that 
evidence  only  through  a  subpoena  duces  tecum."  The  only  exceptions  to  this 
rule  require  the  use  of  a  warrant.  I  doubt  it  was  the  intent  to  abolish  the  rules 
allowing  for  searches  incident  to  arrest,  warrantless  automobile  searches,  plain 
view  seizures,  consent  searches  and  so  forth,  but  the  language  achieves  tliis 
untenable  result. 

In  sum,  S.  3104  ought  not  to  become  law. 


CITIZENS  PRIVACY  PROTECTION  ACT 


TUESDAY,  DECEMBER  19,   1978 

U.S.  Sexatp:, 

SuBCOailMITTEE   ON   THE    CONSTITUTION 

OF  THE  Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcoiiiinitteo  met,  pursiiiuit  to  notice,  at  10:10  u.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  J^irch  Bayh  (chairman 
of  the  subcommittee)  presiding. 

Present :  Senator  Bayh. 

Staff  pre.'-ent :  Xels  Ackerson.  cl^ief  counsel  and  executive  director; 
]\rary  K.  Jolly,  staff  director;  Kevin  O.  Faley.  general  counsel;  Ted 
Humes,  minority  counsel;  and  Linda  Roaers-Kingsburv,  chief  clerk. 

Senator  Bayh.  The  subcommittee  will  come  to  order. 

OPENING   STATEMENT    OF   SENATOR    BIECH    BAYH,    CHAIRMAN 

Senator  Bayh.  Today  the  Subcommittee  on  the  Constitution  will 
continue  its  hearings  on  legislation  which  has  been  introduced  in  re- 
sponse to  the  Supreme  Court's  decision  in  the  case  of  Zurcher  v.  Stan- 
ford Daily.  In  that  decision  the  majority  held  that  police  armed  with  a 
warrant  could,  forcibly  and  without  notice,  search  a  person's  home  or 
business  for  evidence  of  a  crime  even  if  that  person  is  in  no  way  sus- 
pected of  being  involved  in  that  crime. 

I  tliink  it  is  critical  for  ns  to  understand  that  we  are  not  talking 
al'Out  tlie  right  of  law  enforcement  agfencies  to  enter  the  i)remises 
of  a  bank  roljber  or  a  lieroin  peddler.  We  are  talking  about  the  right 
of  law  enforcement  officers  to  enter  the  home  or  place  of  business  of  an 
ir:dividual  citizen  who  is  not  susjiicioned  of  having  committed  any 
cT-ime.  We  are  talking  about  the  need  to  protect  the  premises  and  the 
home  of  individual  citizens  who  are  innocent  of  committing  any  crime. 
It  seems  to  me  that  is  a  rather  critical  question. 

As  several  of  our  previous  witnesses  have  pointed  out,  the  Zarrher 
decision  has  left  us  with  a  serious  potential  foi-  governmental  abuse 
of  our  right  to  privacy — the  most  fundamental  and  comprehensive 
of  all  constitutional  riglits.  This  right  to  privacy  is  the  keystone  of 
our  Bill  of  Rights  and  our  concept  of  civil  liberties.  It  is  this  funda- 
mental principle  more  than  any  other  which  separates  our  form  of 
government  from  those  totalitarian  regimes  Avhich  do  not  recognize 
the  supremacy  of  the  individual. 

Throusrh  the  years  the  Amei-ican  society  has  reflected  a  delicate 
balance  between  the  rig'hts  of  individual  citizens  and  the  rights  of 
the  public  at  large.  I  ])e]ieve  it  is  one  of  the  most  imooi-tant  functions 
of  government  to  protect  that  balance — to  insure  that  the  rights  of 
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individuals  are  not  ignored  in  our  haste  to  meet  the  needs  of  the  public. 

Many  citizens  toclav  are  concerned  that  this  balance  is  being:  lost. 
At  times,  the  raw  power  of  the  Government,  the  size  of  the  bureaucracy, 
the  blizzard  of  regulations,  and  the  tax  burden  seem  to  overwhelm  the 
individual  American  citizen.  With  the  Stanford  Daily  decision,  we 
have  encountered  a  new  and  even  moi-e  disturbing  issue — the  right  of 
t]ie  Government  to  search  through  confidential  information  for  evi- 
dence of  someone  else's  crimes.  The  Citizens'  Privacy  Protection 
Amendnient,  S.  olG-i,  which  I  introduced  in  June,  is  designed  to  restore 
that  delicate  balance.  It  would  establish  special  procedures  for  search- 
ing and  seizing  evidence  Avlien  that  evidence  is  in  possession  of  a 
person  not  implicated  in  criminal  activity. 

^"Miile  we  would  all  agree  that  prosecutors  should  have  access  to 
necessary  evidence  of  criminal  activity.  I  don't  believe  that  forcible, 
surprise  searclies  are  an  appropriate  method  of  seeking  evidence  from 
innocent  third  parties.  The  proper  enforcement  of  our  criminal  law 
does  not  require  that  we  surrender  our  right  to  privacy. 

I  have  been  particularly  concerned  over  the  impact  of  the  Stanford 
Daily  decision  on  the  press  and  our  first  amendment  freedoms'.  As 
our  previous  hearings  have  shoAvn,  the  very  nature  of  the  news  media 
requires  them  to  gather  information  concerning  a  wide  variety  of  peo- 
ple and  organizations.  AMien  investigating  corru])tion,  tlie  fruits 
of  these  investigations  could  almost  routinely  be  considered  "evidence" 
relating  to  crimes  and  would  therefore  be  subject  to  seizure  in  unan- 
nounced police  raids  of  newspapers,  radio,  and  television  stations. 

Because  of  this  tremendous  potential  for  liarm  to  our  first  amend- 
ment freedoms,  I  am  pleased  that  the  President's  legislative  position 
announced  last  week  seeks  to  i)rotect  newsrooms  from  unannounced 
searches.  I  particularly  welcome  i\\e  President's  support  for  the  ap- 
plication of  these  safeguards  to  local.  Stnte.  and  Federal  law  enforce- 
ment agencies.  Tlie  ap)ilication  to  all  levels  of  law  enforcement  is  a  kev 
ingredient  of  the  Citizens'  Privacy  Protection  Amendment,  and  I 
believe  it  is  crucial  to  any  action  taken  to  redress  the  Supreme  Court 
decision  in  the  Stanfo)rl  DaiJy  case. 

T  am  somewhat  concerned,  however,  that  the  Justice  Department's 
approach  does  not  extend  to  other  innocent  third  aprties.  Our  hear- 
ings have  demonstrated  that  these  protections  are  particularly  neces- 
sary for  the  ])ropor  maintenance  of  other  confidential  relationsliips  rec- 
ognized by  our  traditions  and  laws,  such  as  those  between  a  patient  and 
a  doctor  or  a  lawyer  and  a  client. 

Despite  these  reservations.  T  am  tiemiMidously  encouraged  that  the 
administration  has  come  as  far  as  it  has  in  supportinir  this  effort  to 
shore  up  some  our  our  most  basic  constitutional  rights  and  protec- 
tions. T  look  forward  to  working  with  the  administi-ation  in  proceed- 
in<r  along  the  pathway  which  will  result  in  the  passage  of  leoislation. 

^ye  are  privileired  this  mornino-  tliat  the  Assistant  Attorney  Gen- 
eral for  the  Criminal  Division.  Philip  TTeymann.  is  once  again  l)e fore 
us.  He  is  of  course  the  one  wlio  has  the  principal  responsibility  for 
this  within  the  administration.  He  was  helpful  to  us  as  we  initiated 
these  hearinp-s  earlier  in  the  year. 

T  would  Ijke  to  emphasize  also  at  the  beginning  that,  although  the 
administration  position  as  enunciated  and  discussed  here  does  not  oo 
as  far  as  I  would  like  for  it  to  go,  it  is  still  a  sigiiificant  step.  It 
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touches  the  veiy  important  area  of  protection  of  our  first  amendment 
rights  for  a  free  press.  This  is  criticah 

I  Avant  to  emphasize  that  Ave  aie  on  opposite  sides  of  the  Avitness 
table  here  but  we  are  on  the  same  side  of  these  issues.  "We  are  not 
adA'ersaries  in  the  pursuit  of  protecting  the  rights  of  indiA'iduals. 
Togetlier  Ave  hope  to  be  able  to  see  Iioaa'  far  we  can  go  to  stay  Avithin 
tlie  constitutional  jnovince  of  Congress.  This  is  a  delicate  balance. 

Mr.  Heymann,  we  appreciate  your  presence. 

TESTIMONY  OF  PHILIP  HEYMANN,  ASSISTANT  ATTORNEY  GEN- 
ERAL FOR  THE  CRIMINAL  DIVISION,  DEPARTMENT  OF  JUSTICE 

Mr.  Heymaxx.  Thank  you,  Mr.  Chairman. 

I,  too,  feel  that  AAe  are  proceeding  along  a  connnon  path.  There  Avill 
be  questions  during  the  course  of  the  legislatiA^e  process  as  to  how  far 
Ave  should  go.  There  were  many  questions  about  details  of  the  adminis- 
tration's proposal.  We  purposely  did  not  put  it  in  statutory  form  in 
order  to  be  able  to  address  those  questions  Avith  the  Senate  and  the 
House.  I  think,  hoAveA-er,  that  Ave  are  on  a  similar  path.  I  hope  Ave  see 
legislation  emerge  here. 

Although  my  statement  is  relatiA'ely  short,  if  it  could  be  put  in  the 
record  I  Avould  take  liberties  AA^ith  it  and  try  to  make  it  a  bit  shorter. 

Senator  Bayii.  Without  objection,  it  Avill  be  inserted  in  the  record. 

Mr.  Heymann.  About  6  months  ago  I  Avas  privileged  to  appear  be- 
fore the  subcommittee  to  discuss  the  Aarious  problems  troubling  many 
in  Congress  and  around  the  country  arising  from  the  Supreme  Court's 
decision  in  Zurcher  vs.  Stanford  Daily.  At  that  time  I  mentioned  the 
difficulties  invoh-ed  in  attempting  to  deal  Avith  these  problems  by 
Federal  legislation.  FolloAving  up  the  public  announcement  of  June 
14,  I  advised  the  subcommittee  that  President  Carter  had  directed 
that  a  task  force  be  set  up  to  study  the  problems. 

As  a  result  of  the  President's  order,  this  task  force  was  created' 
in  the  department  under  my  direction.  The  task  force  Avas  to  examine 
all  the  issues  and  submit  to  the  Deputy  Attorney  General  and  to  the 
Attorney  General  an  option  paper  and  a  set  of  recommendations. 

This  was  done.  With  some  modifications  the  Deputy  Attorney  Gen- 
eral and  the  Attorney  General  adopted  the  recommendations  of  the 
task  force.  Last  Aveek  the  President  announced  that  the  administra- 
tion was  accepting  the  Attorney  General's  recommendation. 

The  task  force  looked  at  the  possibilities  of  broad  third  party 
bills  and  bills  that  Avould  deal  Avith  the  press  plus  certain  privileged 
categories — in  the  sense  of  legal  privileges  such  as  doctors  and  hnv- 
yers.  It  looked  at  bills  that  would  deal  Avitli  the  press  only  and  Avitli 
Avhat  I  will  call  our  first  amendment  bill. 

T  Avould  like  to  begin  by  explaininir  in  a  positiA'c  and  affirmatiA'© 
Avay  AA-hy  Ave  focused  on  a  first  amendment  lull,  an  approach  to  this 
problem  narrower  than  that  of  the  chairman. 

In  many  Avays  it  looked  to  us  as  though  Avhat  Avas  ncAV  Avas  the 
problem  associated  Avith  first  amendment  rights  of  speech  and  press. 
The  question  of  searching  third  j^arties.  nonsuspects.  is  one  that  was 
not  changed  by  the  /Staiiford  Daily  decision.  It  was  not  eA'en  changed 
by  Warden  vs.  Hayden  in  lOGT.  As  far  as  I  knoAv,  from  the  time  the 
fourth  amendment  was  written,  and  Avell  before  that,  it  Avas  under- 
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stood  that  third  parties  could  be  searched  if  it  were  believed  that 
evidence  was  in  their  possession.  And,  to  the  best  of  my  knowledge, 
tiiey  were  searched. 

I  say  "to  the  best  of  my  knowledge"  because  nobody  has  ever  kept 
records,  either  at  the  State  or  Federal  level,  indicating  whether  the 
subject  of  a  search  was  himself  a  suspect  or  what  we  are  now  calling 
a  "third  party." 

The  new  element  arising  from  the  Stanford  Daily  decision  was 
tlie  infusion  of  insecurity  into  the  news-gathering  process.  Xo  one 
knows  of  a  search  of  the  press  prior  to  1970.  To  this  date,  the  Federal 
Government  has  not  searched  a  newspaper  or  a  broadcast  outlet,  to  the 
best  of  our  knowledge.  There  have  been,  however,  12  or  so  searches 
by  State  authorities  of  what  I  will  hereafter  call  "press,"  covering 
the  broadcast  as  well  as  the  print  media  in  that  term. 

The  basis  for  concern  seemed  to  us  to  be  real.  But  real  in  the  con- 
text of  the  Stanford  Daily  decision — in  the  context  of  what  was  new. 
It  is  a  little  bit  trite, to  say  tliat  the  press  is  crucial  to  the  well  func'- 
tioning  of  the  country,  but  I  believe  this  is  true.  It  is  particularly  im- 
portant for  a  well-functioning  government.  I  can  list  at  least  three 
examples.  First,  it  maintains  a  check  on  the  honesty  of  our  state- 
ments and  our  actions  in  govornnient.  Second,  it  sets  the  agenda  for 
social  and  national  problems.  Finally,  it  creates  a  link  between  gov- 
ernment and  the  people  which  is  necessary  for  a  responsive  electorate. 

We  were  afraid  that  those  functions  could  be  disrupted  by  any  sub- 
stantial insecuiity  about  whether  the  identities  of  whistleblowers  or 
other  individuals  turning  over  information  to  the  press  might  be 
disr-^osed. 

The  press  plays  a  crucial  role,  and  the  press  cannot  play  that  role 
effectively,  we  concluded,  without  some  security  and  confidence  that  its 
files  and  offices  are  safe  against  rununatring  by  any  of  literally  thous- 
ands of  governmental  investigative  units  and  hundreds  of  thousands 
of  Government  agents. 

Tlie  whistle! )lower  problem  is  at  the  heart  of  our  concern.  References 
to  what  might  have  happened  during  AVatergate  if  tliere  had  been  a 
search  to  try  to  discover  the  identity  of  "Deep  Throat"  and  examples 
of  searches  in  analogous  situations  struck  us  as  quite  powerful  and 
co'iA-incing. 

"We  al^^o  reccjxTiized  that  there  is  indeed  a  cost  to  a  hands-off  att'tude 
by  the  Federnl  Government  and  bv  State  governments  if  they  would 
bo  preclurled  from  searching  for  the  work  product  of  i-eporters.  Often 
reporters  have  information  that  law  enforcement  ao-ents  do  not  have 
and  desperately  want.  However,  even  if  one  viewed  the  question  in  the 
narrowest  Avay,  looking  only  at  the  benefits  and  costs  to  law  enforce- 
ment, it  seemed  to  us  that  the  better  view  was  a  hands-off  attitude. 

There  are  two  jvreat  invest ijrative  forces  in  our  country.  One  is  the 
law  enforcement  ao-encies  witli  their  investiirative  powers  of  subpena, 
search,  and  grand  jury.  Tlie  other  is  the  press  with  its  abilitv  to  ques- 
tion and  to  s^ef  answers  that  we  sometimes  are  amazed,  bewildered,  and 
I'e.'^Totfid  that  tliey  have  obtained. 

We  tl^.oiiirht  it  was  better,  oven  for  hiw  enforcement,  thnt  l)oth  forces 
wn--k  inde]ie)i(lently  and  without  interference  from  each  other. 

Thocse  were  the  positive  reasons  behind  the  belief  that  our  proposal 
should  focus  on  first  amendment  rijjhts.  Y\\^\  amendment  riirhts  wei'e 
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the  problem.  It  was  the  only  new  problem,  and  it  was  a  real  problem. 

(Jur  piopotiui  was  described  lasL  week  Lo  tUe  press,  but  let  me  stale  it 
now  111  sliort  ioriii.  it  lias  noL  been  written  in  statutory  iorm,  as  i 
expalined  earlier,  but  let  me  describe  wliat  it  covers. 

xlie  proposal  lias  been  worked  out  alter  nian^}'  hours  were  spent 
tliinkmg  about  tiie  needs  oi:  law  eiiiorcement,  tlie  needs  oi  a  tree  press, 
aiid  tne  needs  oi  tree  speecn. 

Xiie  heart  oi  our  proposal  is  the  notion  that  the  work  product  of 
reporters,  lonely  scholars,  and  tlie  iainous  loiieiy  paniphleieer  deserves 
to  be  protected  against  Ijoverninent  seizure,  it  is  a  protection  that 
goes  beyond  the  oiganized  and  established  press,  it  goes  beyond  the 
large  press.  \ve  anticipate  a  protection  Lliat  goes  to  anybody  who  is 
preparing  papers,  tapes,  or  pliotograplis  ior  dissemination  to  the 
public. 

The  scope  of  our  proposal  could  be  indicated  by  noting  that  of  tiie 
12  searciies  that  we  know  of,  to  the  best  of  our  j  udgment,  the  proposal 
Avouid  plainly  allow  no  searcii  at  all  in  seven.  As  to  aiiotlier  tiiree, 
there  would  be  coverage  by  tlie  no  searcli  or  subpeiia-lirst  rue,  depend- 
ing on  information  not  available  to  us.  Only  as  lo  two  might  there 
have  been  a  searcli — in  those  two  because  there  might  have  been  danger 
to  life  or  use  of  tne  suspect  exception. 

This  is  how  our  proposal  would  work.  First  of  all,  it  would  prohibit, 
with  only  two  narrow  exceptions,  searches  and  seizures  for  tlie  work 
product  of  any  person,  not  merely  the  press,  possessing  such  material 
in  connection  with  the  dissemination  to  the  public  of  a  newspaper, 
book,  broadcast,  or  any  other  similar  form  of  public  communication. 

Work  product  would  be  broadly  dehiied  as  any  documentary  male- 
rials  created  by  or  for  an  hidividual  in  connection  with  his  plans  to 
disseminate  information  to  the  public.  It  includes  notes,  photographs, 
tapes,  outtakes,  videotapes,  negatives,  hlms,  interview  tiles,  and  drafts. 
It  includes  matter  that  is  not  used  but  was  obtained  for  purposes  of 
background  or  possible  use,  as  well  as  material  that  was  used. 

By  way  of  illustration,  this  protection  of  work  product  would  forbid 
any  searcli  for  unpublished  photographs  of  a  demonstration  or  dis- 
orders— that  is  the  Stanford  Daily  situation — for  a  reporter's  notes 
relating  to  tips  about  fraudulent  deals  provided  by  a  Government 
whistleblower,  or  for  a  taped  interview  by  an  autlior  or  newsperson 
with  a  suspected  criminal  who  was  in  custody.  That  is  a  very  broad 
prohibition  on  searches  for  or  seizures  of  the  \\ork  product  of  any- 
body preparing  it  for  publication  or  dissemination. 

Theie  are  only  two  exceptions  to  this  general  no-search  rule  for 
work  product  rule.  The  first  would  be  where  the  person  possessing  the 
materials  has  committed  or  is  committing  the  crime  for  wliicii  the 
evidence  is  sought.  That,  as  you  imow,  Mr.  Chairman,  is  an  exception 
that  appears,  I  think,  in  all  but  one  of  the  bills  that  have  been  in- 
troduced in  either  House. 

The  second  exception  is  where  the  immediate  seizure  of  the  materials 
may  be  necessary  to  prevent  death  or  serious  bodily  injury  to  a  human 
being. 

Having  gone  that  far — and  that  was  the  first  stage  of  our  process — 
we  became  worried  tliat  the  very  work  product  that  we  mteiided  to 
protect  might  be  compromised  by  searches  for  other  documents  that 
might  be  in  the  same  files  where  work  product  would  be  kept. 
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T  am  aware  that  the  notion  that  there  are  orderly  files  in  the  ne^vs- 
papers  and  radio  and  television  stations  of  the  country  may  be  sliijhtlv 
naive.  One  would  likely  find  other  doenments  which  are  not  work 
products  and  which  are  not  prepared  for  publication  wherever  work 
product  notes  of  reporters  and  others  are  kept.  But  a  search  for  a 
document  taken  from  a  Government  office  or  from  a  private  organi- 
zation by  a  whistlel)lower  who  turned  the  document  over  to  the 
press  would  compromise  work  product  notes. 

"WHien  you  look  for  documents,  yon  have  to  at  least  g^lance  o^-er 
and  perhaps  read  whatever  else  is  there  in  order  to  find  out  whether 
you  have  the  riofht  docunient.  In  order  to  deal  with  this  problem, 
we  created  and  proposed  a  second  protection  to  the  Congress. 

Documentary  materials  that  are  not  work  products,  either  because 
they  were  not  created  by  or  for  the  press  or  because  they  constitute 
contraband  or  f?  nits  or  instrumentalities  of  the  crime,  would  not  have 
an  absolute  prohibition  on  searchs,  but  would  not  be  subject  to  search 
until  the  subpena  process  had  been  fnllv  executed.  Therefor,  for  this 
second  cnteijory  of  documents  there  could  be  no  search  until  there  had 
been  a  full  recourse  of  the  subpena  process,  subject  again  to  a  few 
exceptions. 

Let  me  be  clear  about  what  we  are  saying  here.  The  proposal  would 
require  law  enforcement  officers  to  use  the  subpena  process  to  seek 
documentary  instrumentalities  of  a  crime,  such  as  books,  papers  of 
a  business,  an  extortion  note,  or  documents  produced  for  a  Government 
agency  and  turned  OA'er  to  the  press,  until  the  snbpena  process  had 
exhnusted  itself,  except  on  a  few  particular  occasions. 

Fii'st  of  all.  there  would  ho  an  exception  for  life-fndangering  situa- 
tions. Second,  there  would  be  an  exception  when  the  person  searched 
was  himself  a  suspect  of  the  crime  for  which  the  evidence  was  sought. 
Third,  and  onlv  in  this  category  of  nonwork  product,  we  would  add 
an  exception  for  the  situation  where  one  might  reasonably  fear  that 
the  dociunent  in  the  hands  of  the  press  would  be  concealed  or  destroyed 
if  the  notice  required  by  the  subpena  process  were  given. 

"Bovond  that.  T  will  not  go  into  .q-reat  detail,  but  there  is  a  final  pro- 
vision that  would  allow  us  to  nA'oid  Avhat  mia'ht  ho  a  2-  or  ?)-year  delav 
after  an  order  to  deliver  the  documentarv  papers  had  been  issued 
h\  a  court.  Tf  the  demands  of  the  Speedy  Trial  Act,  statutes  of  limita- 
tions, or  the  demands  of  justice  in  some  other  way  put  a  time  pres- 
sure on  us.  we  would  be  able  to  o-o  into  a  court  and  say  that  the  sub- 
]MMin  order  had  not  been  complied  with,  even  though  an  appeal  was 
pending,  thnt  we  would  like  a  search,  and  that  we  would  give  notice  to 
the  press.  The  press  would  liave  an  opportunity  to  present  an  affidavit 
saviuo-  why  there  should  ho  no  search. 

That  is  the  general  framework.  It  is  an  al)«olute  prohibition  on 
searches  for  work  product  with  an  added  requirement  that  the  sub- 
pena process  be  used  first  and  exhausted  for  documentarv  materials 
tlint  nre  not  work  products  or  are  iiistrumentalitios  of  a  crime. 

Tlie  excejitions  that  seem  as  thoucfh  they  may  have  a  hidden  pur- 
7")ose — the  exception  for  instrumentalities  of  a  crime  that  allow  us 
to  search  when  the  subpena  process  has  been  exhausted  and  the  ex- 
ception for  suspects — are  narrow  and  have  no  hidden  moaning.  T 
hope  today  at  this  hearing  we  will  run  through  every  possible  danger 
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they  iniglit  pose.  The  narrow  exceptions  do,  however,  guarantee  that 
the  bill  will  not  be  abused.  I^t  nie  turn  to  that  issue  now. 

The  achninistrat ion's  proposal  seems  to  us  to  have  the  advantage 
not  only  of  directly  addressing  what  was  the  new  problem  created 
by  Stanford  Da'dy^  but  also  of  permitting  the  creation  of  a  very 
broadly  protective  bill  which  would  at  the  same  time  be  extremely 
diriicuft  to  abuse  by  ordinary  law  violators. 

We  took  care  to  insure  that  the  Government  reserved  authority  to 
conduct  the  central  searches  that  did  not  involve  an  infringement  of 
first  amendment  rights. 

Let  me  describe  the  ways  that  the  bill  protects  our  rights  to  search. 
For  one  thing — and  this  is  crucial  to  a  comparison  with  most  third 
party  bills — the  proposal  safeguards  law  enforcement  interests  be- 
cause it  does  not  alfect  the  ability  of  the  police  to  search  for  non- 
documentary  materials.  It  protects  work  product — notes,  tapes,  photo- 
graphs— but  it  does  not  protect  guns,  bloody  shirts,  or  whatever  other 
nonwork  product  instruments  of  crime  there  may  be. 

For  example,  the  proposal  would  not  limit  the  police's  ability  to 
search  for  weapons,  drugs,  or  the  ski  masks  used  in  a  bank  robbery. 
Searches  for  this  type  of  material  do  not  i)ix)vide  the  opportunity  to 
rummage  through  files  and  read  information  as  documentary  searches 
do.  We  felt  that  we  could  protect  the  ability  of  Federal  and  State 
Governments  to  search  for  the  weapons  of  a  crime  even  in  a  newsroom 
without  compronnsing  an  absolute  pi'otection  of  the  secrecy  of  any 
notes,  photograplis,  or  tapes.  It  would  simply  be  improper  to  read, 
look  at,  or  listen  to  photographs,  tapes,  or  notes  while  looking  for  a 
gun.  It  would  be  improper  and  illegal. 

The  suspect  exception  is  important  to  us.  This  exception  permits 
the  police  to  search  for  evidence  in  the  possession  of  a  suspected  crim- 
inal who  seeks  to  cloak  his  activity  by  asserting  that  he  is  holding  the 
materials  sought  for  publication  purposes.  Otherwise,  we  would  be 
afraid  that  every  bank  embezzler  would  say  that  he  was  keeping  the 
books  of  the  bank  because  they  were  related  to  his  plans  to  publish  his 
memoirs.  We  would  have  to  be  able  to  get  the  books  of  the  bank  if  there 
is  reason  to  suspect  the  embezzler  of  embezzling. 

Willy  Sutton  has  written  his  life  story.  There  is  a  history  of  artistic 
interest  in  some  of  the  most  serious  of  criminals.  We  have  to  be  able  to 
get  what  is  even  documentary  evidence  of  crime  b}'  an  ordinary  crim- 
inal without  worrying  about  the  fact  that  the  criminal  will  allege  that 
the  documentary  evidence  is  being  held  for  later  publication. 

The  danger-to-life  exception  has  an  obvious  purpose.  Law  enforce- 
ment oiRcials  must  investigate  kidnappings,  psychotic  murders,  and 
terrorist  threats  as  well  as  other  crimes. 

Sometimes  the  purpose  of  officials  is  to  prevent  dangerous  situa- 
tions, not  to  solve  a  crime.  Where  a  serious  injury  is  imminent,  we  may 
not  be  able  to  afford  to  go  through  a  subpena  jn-ocess.  We  may  have  to 
net  immediately  to  prevent  a  serious  and  substantial  danger  to  life  or 
severe  physical  injury.  Those  occasions  do  come  up. 

I  think  I  would  like  to  close,  ]\Ir.  Chairman,  by  saying  in  summary 
form  what  concerned  us  about  broader  coverage — attempting  to  regu- 
late all  third-party  searches  of  nonsuspects,  the  third  party  being  de- 
fined as  a  nonsuspect. 

Although  I  am  aware  that  there  will  be  substantial  disao-reement 


among  academic  experts  on  tlie  constitutional  power  of  tlie  Congress 
to  reach  all  third  parties.  I  think  it  is  safe  to  say  that  the  question  is  at 
least  a  highly  uncertain  one.  We  preferred  to  avoid  the  risk  of  basing 
the  constitutionality  of  a  statute  on  the  fifth  clause  of  the  14th  amend- 
ment. Tlie  last  time  the  Supreme  Court  had  to  address  the  use  of  the 
fifth  clause  of  the  14th  amendment  it  split  a  number  of  ways,  and  it 
gave  a  rather  narrow  holding  as  to  the  power  under  the  fifth  clause  by  a 
5  to  4  vote. 

One  can  argue  that  the  better  reading  of  the  Constitution  would 
allow  a  reaching  of  all  third  parties  with  regard  to  searches.  One  can 
also  argue  the  other  side. 

What  is  clear  is  that  any  prediction  of  where  the  Supreme  Court 
would  come  out  on  that  issue  is  an  extremely  chancy  one.  I  do  not  think 
anyone  would  like  to  bet  that  they  know  which  way  the  Supreme  Court 
would  come  out  on  that  issue. 

Our  bill,  restricted  to  first  amendment  rights,  could  be  grounded  on 
the  commerce  clause  without  any  difficulty.  Indeed,  it  seems  to  me,  and 
to  a  Justice  Department  that  is  in  geneial  concerned  about  the  prob- 
lems of  federalism,  that  there  is  no  reason  to  worry  or  be  ashamed  of 
the  fact  that  our  bill  would  reach  State  officials.  The  problem  of  news- 
gathering  is  a  national  problem.  It  is  legitimately  a  national  problem. 

What  a  slieriff  does  in  Indiana  affects  wliat  I  will  read  tomorrow 
morning  as  I  sit  over  my  breakfast  in  Arlington,  Va.  What  New  York 
says  should  not  control  what  appears  on  CBS  news,  a  program  going 
to  40  million  people  across  the  Nation.  The  problem  of  news  gathering 
and  the  threat  to  it  that  Stanford  Daily  might  pose  is  a  Jiational  prob- 
lem legitimately  subject  to  national  action. 

With  regard  to  a  broad  bill  that  would  handle  all  third  parties,  not 
just  certain  privileged  classes,  the  fundamental  problem  remains  how 
to  define  the  exception  category.  We  have  been  able,  in  writing  a  first 
amendment  bill,  to  define  the  exceptions  rather  s])ecifically  in  a  way 
that  would  make  it  quite  difficult  to  abuse,  at  a  minimum,  searches  for 
work  i^roduct  of  reporters. 

With  a  broad  third  party  bill,  there  is  a  requii-ement  for  a  broad 
exception  cateaorv.  The  bill  introduced  bv  vou,  ]Mr.  Chairman,  had 
exceptions  for  those  involved  in  the  crmie  or  suspects  and  exceptions 
where  it  seemed  likely  that  the  evidence  might  be  concealed  or 
destroyed. 

The  problem  has  always  been — and  we  have  not  been  able  to  think 
of  a  solution  to  it  in  6  months — that  most  third  parties  who  might  be 
searched  will  be  brothers  or  sisters,  parents  or  children,  friends  or 
lovers,  associates  or  accomplices  of  the  suspect.  With  all  those  cate- 
gories, it  is  almost  impossible  to  judge  whether  there  is  a  likelihood 
that  the  evidence  would  be  destroyed. 

We  are  afraid  that  the  protection  offered  would  be  either  illusory 
or  far  too  extensive.  It  would  be  illusory  if  the  magistrate  were  pre- 
pai'ed  to  accept  the  conclusion  that  a  bi'other  is  likely  to  destroy  evi- 
dence held  against  his  brother  or  a  father  will  not  deliver  evidence 
subpenaed  for  use  against  his  son.  I  think  those  are  reasonable 
conr-lusions. 

If  a  mao-jstrate  would  accept  those  conclusions,  then  a  broad  tliird- 
party  bill  would  have  practically  no  impact  because  everything  would 
be  in  the  exception  category. 
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If  more  had  to  be  shown,  if  something  had  to  be  sl)Own  about  the 
Tclationship  of  father  to  son,  or  lover  to  lover,  or  sister  to  brotlie;-,  then 
I  think  the  bill  would  become  intrusive  in  a  way  that  would  be  worse 
than  the  problem  it  was  intended  to  solve.  State  and  Federal  govern- 
ments would  get  into  the  business  of  trying  to  decide  how  close  one 
bi'other  was  to  another  brothei'.  Needless  to  say,  the  difficulties  of  that 
enter] nise  are  frightening  to  me  and  to  other  law  enforcement  people 
as  well. 

The  amount  of  judicial  review  of  searches  wliich  would  result  from 
a  broad  tliird-party  bill  concerns  us.  AVe  frequently  do  not  know 
who  a  suspect  is.  I  have  already  referi'ed  to  the  fact  that  it  would 
be  difficult  to  tell  who  is  likely  to  destroy  evidence. 

Xot  only  does  broad  third-party  protection  raise  the  problem  of 
uncertainty  from  our  point  of  view,  and  not  o;ily  is  there  the  problem 
that  the  protection  may  be  illusory,  but  we  fear  that  such  protection 
may  buy  endless  court  proceedings  surrounding  every  search. 

La«t,  T  will  return  it  where  T  began.  The  problem  of  third-party 
searches  has  not  changed  since  Zvreher  v.  Stanford  Daily.  Nothing 
substantial  has  changed  with  regard  to  third-party  searches.  As  far 
as  I  know,  that  has  been  the  case  in  the  180  or  190  years  since  the 
fouT'tli  amendmeiit  "uas  adopted.  Perhaps  T  am  wroner.  Perhaps  it 
has  been  50  or  60  years.  However,  nothing  substantial  has  changed 
during  that  time. 

There  is  not  a  recoi-d  of  abuse  or  fear  with  regard  to  third  party 
searches  other  than  tlie  Stanford  ]>a'dy  situation.  I  do  not  know  of 
many  other  cases  where  there  has  been  concern. 

Records  have  not  been  kept  th.at  enable  us  to  judge  tlie  consequences 
of  the  broad  third-party  bill  or  to  even  know  how  large  the  scope 
of  \\\<?  problem  might  be. 

"We  have  submitted  to  the  committee.  ]\Ii-.  Chairman,  tlie  rather 
rough  survey  that  we  did  among  our  04  T'.S.  attorneys.  I  think  per- 
haps it  would  be  Avise  to  put  that  into  the  record  on  third-party 
search  PS. 

Senator  Bayh.  "Without  objection,  that  will  be  made  a  part  of  the 
record. 

;Mr.  IIeymaxx.  It  reveals  the  concern  of  some  70  Federal  prosecu- 
tors. It  is  not  a  passionate  diatribe.  It  is  a  dispassionate  sunnnary. 

One  of  the  interesting  things  about  the  survey  is  how  it  points  out 
how  difficult  it  is  to  come  to  terms  with  what  the  scope  of  prevention 
would  ]"»e  because  records  on  searches  have  never  been  kept  in  cate- 
goi'ies  like  third  parties. 

I  think  questions  and  answers  will  go  into  the  matter  of  individual 
privileges.  This  seems  like  an  appropriate  i)lace  to  close. 

"We  feel  that  we  tackled  what  was  the  new  prolilem  created  by 
Stanford  Da'dy.  "We  feel  tliat  we  did  it  with  a  bill  that  is  broad  and 
not  riddled  with  dangerous  exceptions.  "We  feel  we  did  it  m  a  way 
that  does  not  require  the  press  to  be  defined,  or  specially  protected 
and  privileged  in  relation  to  others  who  exercise  richts  to  communi- 
cate with  tlie  public.  "We  feel  we  did  it  in  a  way  that  is  adequately 
j)rotective  of  law  enforcement  without  having  any  hidden  agenda 
that  would  threaten  what  we  are  promising  the  press. 

T  will  welcome  questions,  Mr.  Chairman. 

Senator  Bath.  Thank  you  very  much,  Mr.  Hej^mann. 
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I  think  it  is  appropriate  to  put  into  tlie  record  at  this  time  the 
statement  by  the  Attorney  General  wlien  he  made  this  announcement. 
As  I  anticipated  at  the  outset,  we  have  a  great  deal  of  common 
ground  here. 

Plere  again,  we  need  to  see  what  the  language  of  the  bill  is  when 
we  all  get  that  stage.  We  will  be  consulting  with  one  another  on  tliis, 
I  am  sure. 

I  have  felt  all  along  that  to  take  a  survey  of  abuses  before  Stanford 
Daih/,  and  suggest  that  the  lack  thereof  is  evidence  that  we  really  do 
not  have  much  of  a  problem  as  far  as  innocent  third  parties  goes, 
misses  the  point.  Prior  to  the  Stanford  Daily  decision,  it  was  com- 
monly accepted  that  this  kind  of  search  was  not  well  founded.  There- 
fore, the  temptation  was  not  there  to  resort  to  this  kind  of  search. 
Ap]iarently  you  do  not  concur. 

]Mr.  Heymann.  I  do  not,  Mr.  Chairman.  Stanford  Daily,  as  I  know 
we  agree,  involved  in  a  sense  two  challenges  to  the  particular  search. 
One  challenge  was  on  first  amendment  grounds.  The  other  challenge 
was  on  the  ground  that  it  involved  the  search  of  a  nonsuspect  third 
party  when  perhaps  a  subpena  would  have  been  adequate. 

One  could  debate  whether  it  was  clear  that  the  press  could  be 
searched  l>efore  Stanford  Dally,  but  I  do  not  think  one  could  debate 
whether  it  was  clear  that  third  ])arties  could  be  searched.  Cases  were 
not  even  cataloged  in  that  way.  However,  I  believe  it  has  always  been 
the  understanding  that  a  search  v>'as  not  a  search  of  a  person,  at  least 
searches  that  were  not  incident  to  arrest,  but  that  they  Avere  searches 
for  certain  material,  wherever  it  might  be  located — in  a  third  party's 
house,  in  a  bank,  or  in  a  suspect's  house. 

Pi-ior  to  1967,  searches  sought  contraband,  fruits  of  a  crime,  or 
insti'umentalities  of  a  crime.  The  tlieoiy  was  that  the  Government  had 
a  prior  claim  to  possess  those  items.  After  1967,  the  Government  could 
search  for  evidence,  too. 

I  do  not  think  there  was  any  substantial  doubt  in  anyone's  mind  that 
it  was  perfectly  appropriate  for  the  Government  to  search  in  a  non- 
suspect's  place  of  business  or  home  for  the  type  of  material  that  gov- 
ornments  Avere  allowed  to  seize,  such  as  contraband,  et  cetera. 

Senator  Batit.  T  do  not  want  to  necessarily  prolong  this,  but  I  would 
like  us  lioth  to  go  back  to  our  lawbooks  and  cases.  I  recall  the  reference 
to  the  Tlaydpii  rule.  As  I  am  sure  you  Icnow  the  police  were  searching 
for  plunder  there,  not  documentai-y  evidence. 

Prior  to  the  Stanford  Daily  decision,  it  was  common  that  the  search 

for  documentaiy  e\-i(l(Mice.  which  is  Aviiat  Ave  are  talking  alx)ut 

^fi".  IIetmanx.  Witli  regard  to  documentary  evidence,  the  1967  de- 
cision in  Warden  \.  Ilayden  did  somewhat  expand  the  poAver  of  State 
and  Federal  officials  to  search  either  suspects  or  third  parties.  As  to 
plunder,  it  would  have  always  been  the  same. 

Senator  Bayif.  Kecognizinij  the  concern  with  regard  to  the  excep- 
tion of  the  destruction  of  the  CAndence,  Avhich  you  emphasize  and 
Avhich  we  em])hnsized  in  the  bill  I  introduced,  tliere  are  tAvo  other 
categories  that  liave  traditionally  been  giA-en  significant  common  law 
and  statutory  ])rotection.  That  is  the  confidejitiality  rules  such  as  that 
involving  the  relationship  between  a  doctor  and  a  patient  or  a  lawyer 
and  a  client. 

In  our  hearings  there  have  been  several  examples  of  what  searches  of 
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these  files  can  mean  to  clients  and  patients.  The  most  compelling  was 
the  testimony  given  to  us  by  a  psycliiatrist.  Ho  pointed  out  tluit  tlie 
treatment  of  mental  problems  is  a  diUicult  task  because  of  the  onus  tliat 
is  still  placed  on  the  people  who  have  it.  It  is  the  kind  of  tiling  that  a 
lot  of  people  still  would  like  to  hide.  The  confidentiality  of  the  doctor 
is  imperative  in  order  to  get  people  to  come  in  and  take  advantage  of 
this  kind  of  treatment. 

Would  it  be  possible  for  us  to  address  this  problem  with  doctoi-s  and 
lawyers  who  are  not  suspected  of  criminal  activity  i  Why  were  they  not 
covered  under  the  administration's  bill  ? 

Mr.  Heymann.  In  approving  and  adopting  our  Stanfoi^d  Daily 
position,  Senator  Bayli,  the  President  directed  that  there  be  further 
work  on  the  question  of  doctors  and  lawyers.  So,  the  answer  is  that  wo 
have  to  and  want  to  go  ahead  and  work  further  on  that.  I  do  not  know 
where  we  will  end  up. 

The  reason  we  did  not  go  further  in  the  period  between  your  initial 
hearings  and  now  is  because  as  we  went  into  the  question  we  found 
that  it  was  fraught  with  unexpected  difiiculties.  Earely  were  they  dif- 
ficulties of  principle.  I,  myself,  tliink  the  search  of  the  psychiatrist's 
files  is  a  very  dangerous  and  questionable  practice.  It  may,  however, 
be  difficult  to  desigii  a  proper  protection.  Let  me  mention  what  some  of 
these  difficulties  are  without  suggesting  that  they  lead  us  to  regard  the 
question  as  hopeless.  They  simply  led  us  to  set  the  question  aside  so 
that  we  would  not  bog  down  what  we  could  see  was  the  formulation  of 
a  workable  first  amendment  bill. 

The  first  thing  we  tried  to  do  was  think  about  attaching  protections, 
with  regard  to  a  search,  to  the  State  testimonial  privileges  that  doc- 
tors, lawyers,  sometimes  priests,  and  sometimes  accountants  have. 
These  are  privileges  not  to  testify  at  trial  or  before  a  grand  jury.  We 
thought  maybe  we  could  liook  onto  these  State  protections  and  simply 
forbid  searches  in  those  privilege  situations. 

The  difficulty  we  came  up  against  when  we  tried  to  build  on  State 
law  was  that  we  found  that  the  State  law  w^as  a  patchwork  of  the  most 
incredibly  varied  set  of  privilege  provisions.  I  do  not  know  how  many 
States  have  a  doctor-patient  privilege,  but  most  of  them  probably  do 
by  now.  Every  State  seems  to  define  it  differently. 

Xot  only  might  there  be  States  that  protected  doctors  and  States 
that  did  not,  but  every  State  would  have  a  different  rule  with  regard  to 
doctors.  A  Federal  FBI  agent  or  a  drug  enforcement  agent  would  have 
to  master  some  50  sets  of  rules  if  he  were  to  move  around  among  areas. 

The  State  rules  with  regard  to  privilege  are  not  satisfactory  to  any- 
body. They  survived  because  nobody  can  come  up  with  anything  better. 
Nobody  loves  them. 

Senator  Bath.  Excuse  me.  Here  again,  we  are  involved  in  the  deli- 
cate art  of  the  possible.  Is  it  fair  to  suggest  that  it  might  1)0  easier  to 
find  something  that  could  be  acceptable  if  we  confined  that  privilege 
for  our  purposes  not  to  testimony  but  just  to  the  business  of  an  entry 
for  a  search  'i 

j\Ir.  Heymanx.  We  may  find  it.  I  was  suggesting  tliat  one  way  of 
finding  it  is  to  hook  a  prohibition  of  search  onto  what  the  States 
I'egard  as  privileged  with  regard  to  testimony.  We  found  that  this 
approacli  wotiKl  not  work  well. 

Tliat  left  us  in  the  position  of  trying  to  deiine  foi-  ourselves  what 
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slioiild  bo  protected  relationships,  not  borroAving-  State  law  but  tiymg- 
to  detine  cateiiories  by  ourselves.  That  creates  an  extremely  difficult 
situation  politically.  It  involves  a  matter  of  prniciple  as  well.  Vvliat 
should  the  protected  relationships  be^ 

I  am  not  saying  that  we  will  not  be  able  to  find  the  proper  categories 
together,  but  am  saying  that  we  came  to  the  conclusion  that  it  will 
be  extremely  ditKcult. 

Psychiatrists  are  an  easy  choice,  but  should  surgeons  as  medic^il 
doctors  be  protected,  but  not  social  workers  or  psychologists?  It  seems 
to  me  that  a  surgeon's  files  are  considerably  less  private  in  most  cases 
than  a  social  worker's  files,  but  maybe  surgeons  would  not  agree  with 
on  that. 

"With  regard  to  pyschologists  and  psychiatrists,  is  the  jNI.D.  the 
crucial  measured   What  about  accountants  as  well  as  lawyers^ 

This  issue  came  up  2  years  ago  before  Congress  when  it  considered 
establishing,  for  evidence  purposes  in  the  Federal  Rules  of  E\idence, 
Avhat  categories  of  matters  should  be  privileged.  The  choices  of  groups 
turned  out  to  be  impossible  to  deal  with.  Eventually  Congress  had 
to  give  up  the  elfort.  That  is  one  problem. 

There  are,  however,  categories  that  seem  to  be  easy  and  ob\ioiis. 
The  psychiatrists  files  fall  in  that  category.  A  lawyer's  files  are  a  little 
more  difficult. 

I  suppose  that  what  a  client  has  told  a  lawyer  in  the  context  of  a 
criminal  case — where  the  lawyer  has  tape-recorded,  photographed,  or 
written  down  things — these  items  must  be  protected.  Indeed,  they 
probably  are  already  protected  by  the  sixth  amendment  of  the 
Constitution. 

However,  what  about  documents  that  the  client  turns  over  to  the 
lawyer?  We  are  going  to  have  to  work  hard  to  see  what  we  should 
do  about  them.  They  are  not  presently  protected.  A  client  cannot 
take  his  ordinary  documents,  incriminating  documents,  and  turn  them 
over  to  his  lawyer  in  order  to  make  them  not  subject  to  subpena  under 
the  lawyer-client  privilege.  They  are  still  subject  to  subpena. 

Senator  Bayii.  It  gets  down  to  this.  All  tliis  information  would 
continue  to  be  accessible.  It  is  just  the  standard  that  must  be  met  in 
order  to  conduct  a  surprise  search. 

JSlr.  Hktimaxx.  Basically,  it  is  a  question  of  Avhetlier  we  can  work 
out  cases  like  these.  Senator. 

Suppose  an  intelligent  crook  signs  a  piece  of  paper  saying  that 
all  of  his  documentary  records — make  him  a  white  collar  or  an  orga- 
nized criminal — are  hereby  transferred  to  his  lawyer.  Imagine  that 
the  criminal  would  continue  to  use  his  records.  Would  that  mean  that 
we  could  no  longer  search  for  those  documentary  records  and  that 
we  woidd  have  to  subpena  them  from  the  lawyer? 

What  would  happen  if,  after  subpenaing  them  from  the  lawyer,  the 
intelligent  crook  asked  for  them  back?  Is  the  lawyer  free  to  return 
them  ? 

Senator  Bayh.  You  are  talking  about  exceptions  to  the  rule.  If  you 
are  talking  about  the  documents  given  to  someone  who  would  normally 
have  a  conmion  law  privilege,  and  who  is  involved  in  crime  then  the 
documents  are  evidence  of  an  onaoing  crime.  Then  it  would  seem  to  me 
you  could  prove  the  lawyer  was  part  of  the  conspiracy  to  commit  the 
crime. 
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^Ir.  Heymaxx.  Sometimes  the  lawyer  will  l>e,  j^es. 

Senator  Bayii.  Let's  tiy  to  work  those  problems  out. 

Let  me  ask  you  to  o^ive  us  one  more  thought  here  in  one  other  area. 

In  lookin<r  at  the  way  the  problem  of  congressional  power  has  been 
addressed  in  the  past  I  have  been  interested  in  the  wiretap  and  oral 
interception  sections  of  another  bill,  specifically  title  III  of  the  Safe 
Streets  Act  passed  in  1968.  It  regulates  another  kind  of  privacy  pro- 
tection concerning  State  and  local  police. 

This  statute  places  restrictions  on  the  State  as  well  as  the  Federal 
authorities.  This  act  covers  more  than  the  press,  does  it  not  ? 

Mr.  HEYiNtAxisr.  Our  proposed  act? 

Senator  Bayh.  The  Safe  Street  Act. 

]Mr.  Heymaxx-.  Yes,  it  covers  every  private  individual. 

Senator  Bayii.  In  the  department's  view  then  it  has  stood  the  test  of 
constitutionality.  You  are  concerned  about  suggesting  something  here 
that  is  going  to"  be  overturned  in  court.  The  1968  act  is  a  similar  pro- 
tection of  privacy  that  has  withstood  the  test  insofar  as  its  application 
to  State  and  local  agencies  is  concerned. 

]\[r.  Heyimax'x.  The  power  of  Congress  to  enact  title  III  on  wiretaps 
and  oral  communications.  Senator  Bayh,  was  largely  premised  on  the 
commerce  clause.  The  way  it  was  tied  into  the  commerce  clause  was  by 
saying  that  whenever  a  bugging  device  was  made  and  shipped  in  inter- 
state commerce,  its  use  thereafter  as  part  of  law  enforcement  would  be 
illegal  unless  certain  conditions  were  met. 

Senator  Bayii.  So  you  are  saying  because  of  the  dissemination  of 
information  you  can  stand  on  the  commerce  clause  but  not  section  5 
of  the  fourteenth  amendment? 

iSIr.  Heymax"x.  Yes,  that  is  what  I  am  stating.  Let  me  state  it  in  a 
counle  of  sentences  because  I  think  it  is  worth  being  clear  about. 

The  commerce  power  is  the  easiest  power  for  Congress  to  use.  Title 
III  was  premised  largely  on  the  basis  that  the  devices  used  for  elec- 
tronic surveillance  traveled  in  interstate  commerce.  The  de^^ces  were 
made  in  other  States  and  traveled  in  interstate  commerce.  There  is  a 
provision  in  the  act  that  spells  out  the  jurisdiction.  It  is  commerce 
clause  jurisdiction. 

Senator  Bayii.  Doctors  and  lawyers  could  not  be  considered  as 
being  part  of  commerce  ? 

Mr.  Heymaxx.  It  is  harder.  That  is  the  key  part  of  the  question. 

For  commerce  purposes,  it  would  be  considerably  harder  to  include 
doctors  and  lawyers.  I  am  not  saying  that  it  coukt  not  be  done  but  it 
would  be  harder. 

It  is  hard  to  imagine  how  you  would  do  it  following  the  method  of 
title  III.  You  might  say  that  anybody  who  uses  a  prescription  form 
that  has  traveled  in  interstate  commerce  would  be  eligible,  but  I  am 
not  sure  that  would  suffice. 

These  questions  about  the  commerce  clause  are  the  reason  people  arc 
talking  about  the  fifth  clause  of  the  14th  amendment.  The  only  reason 
people  are  talking  about  that  clause  of  tlie  14tli  amendment  is  because 
it  is  hard  to  base  a  broad  third  party  bill,  or  even  one  for  doctors  and 
lawyers,  under  the  commerce  power.  It  is  a  little  easier  to  develop  tlie 
bacis  for  doctors  and  lawyers. 

Senator  Bayit.  "We  aie  talking  about  at  least  two  major  sets  of  prob- 
lems on  which  we  are  going  to  have  to  work.  I  look  forward  to  continu- 
ing to  work  with  you. 

42-190 — 79 23 
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"VVe  are  talking  about  what  is  procedurally  and  operationally  prac- 
tical in  terms  of  good  law.  How  do  you  catch  the  crook  without'violat- 
ing  the  rights  of  individual  citizens?  That  is  at  the  operational  level. 

]\Ir.  HEYiMANisr.  Yes. 

Senator  Bayii.  We  then  have  another  problem.  Even  if  we  structure 
a  way  to  do  it  procedurally,  how  do  we  proceed  consistent  with  good 
constitutional  law? 

I  do  not  have  a  crystal  ball  to  determine  what  the  answer  miglit  be. 
"We  have  the  Court's  decision  in  Katzenhach  v.  Morgan.  If  we  were 
at  that  stage  of  the  game,  there  would  not  be  much  question.  We  would 
say  that  there  are  clear  gi-ounds  for  Federal  jurisdiction. 

Then  you  come  along  with  Mitchell  and  you  have  a  5-to-4  decision. 
You  throw  all  the  questions  in  the  fan  and  it  comes  out  in  three  sep- 
arate piles. 

In  Oregon  v.  MitclieU.,  as  I  recall,  there  was  no  question  about  the 
Federal  poAver  to  regulate  voting  criteria  such  as  the  age  limit  in  Fed- 
eral elections. 

You  could  do  that  as  far  as  the  Federal  area  is  concerned.  But  the 
Court  held  5  to  4  that  you  could  not  require  the  States  to  follow  the 
Federal  regulation. 

However,  it  seems  to  me  we  can  make  a  distinction  here  witli  regard 
to  wliat  could  be  perceived  as  an  arbitrary  Federal  determination  t])at 
in  all  States  18  was  the  important  line  instead  of  21  and  tlie  ratlier 
more  fundamental  issue  of  protecting  the  right  to  privacy. 

Moreover,  I  think  you  can  make  an  even  better  case  for  Federal 
jurisdiction  as  far  as  attorneys  and  doctors  are  concerned.  There  is 
strong  precedent  here  under  the  commerce  clause. 

I  guess  it  gets  down  to  whether  you  feel  that  Congress  has  the  power 
to  determine  what  constitutes  an  unreasonable  search  and  seizure.  If 
Congress  does  decide  that  certain  kinds  of  acts  do  constitute  an 
unreasonable  search  and  seizure,  the  question  is  whether  section  5  gives 
Congress  the  power  to  prescribe  tliat  conduct. 

Is  that  basically  what  we  are  talking  about  ?  How  would  you  answer 
that  ?  Do  we  have  the  right,  in  your  judgment? 

Mr.  Het:maxn.  I  think  on  the  constitutional  question,  Mr.  Chairman, 
that  the  position  of  the  department  is  likely  to  be  that  you  do  not  have 
the  power  under  section  5.  It  is  likely  to  be  a  very  conservative  reading 
of  Oregon  \.  M'ifehpll. 

Senator  Bayit.  Excuse  me  for  interrupting,  but  let  me  refresh  our 
memories.  Let  me  read  from  Katze/nhach  v.  Morgan. 

Moreover  we  should  recall  that  the  court  did  not  overrule  the  specific 
wording  of  Katzen'bach  v.  Morgan  which  says : 

Consress'  power  under  the  fifth  section  of  the  14th  amendment  to  enact 
le.srishition  j)rohil»iting  enforcement  of  a  State  law  is  not  limited  to  situations 
where  the  State  law  lias  been  adjudged  to  violate  the  provision  of  the  amendment 
which  Confiress  ou.aht  to  enforce.  It  is.  therefore,  the  court's  task  here  to  deter- 
mine not  whether  New  York's  English  literary  requirement  as  applied  violated 
the  equal  protection  clause  Imt  whether  section  4(e)'s  prohibition  against  the 
reqnireinent  is  appropriate  legislation  to  enforce  the  clause. 

It  seems  to  me  the  court  gave  Congress  a  good  deal  of  leeway  there  in 
that  regard. 

]\Ir.  Hkymaxn".  ]\ry  own  view  is  quite  similar  to  yours.  I  do  not  know. 
as  a  predictive  matter,  what  way  the  court  would  come  down  on  tliis.  I 
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do  not  think  anybody  knows.  I  do  not  tliink  a  great  deal  of  testimony 
would  throw  a  oreat  deal  of  light  on  that  question. 

The  Congress  and  the  administration  each  have  an  obligation  to 
reach  their  own  conclusions  as  to  what  the  Constitution  requires  and 
permits. 

I  liave  no  doubt  tliat  good  faith  judgments  can  be  made  either  way 
on  the  question  of  constitutionality  of  the  fifth  clause  of  the  14th 
amendment. 

I  would  predict,  with  some  substantial  certainty,  that  the  administra- 
tion's A'iew,  whicli  will  be  formed  as  an  opinion  of  the  Office  of  Legal 
Counsel,  will  probably  be  that  the  Constitution  does  not  permit  reach- 
ing all  third  parties  under  the  fifth  clause  of  the  14th  amendment.  That 
will  be  made  by  the  Office  of  Legal  Counsel.  That  will  be  a  judgment. 
It  will  be  baseci  on  the  prior  cases  and  the  prior  judgments.  My  strong 
assumption  is  that  that  is  where  the  administration  will  come  out. 

Senator  Bayh.  I  would  like  to  have  a  chance  to  discuss  that  matter 
with  those  folks  in  the  Office  of  Legal  Counsel.  This  would  be  primarily 
for  my  edification  and  maybe  some  joint  edification  as  to  what  the 
situation  is  when  you  review  the  cases.  There  is  no  absolute  litmus  test 
here. 

"Well,  ]Mr.  Heymann,  we  appreciate  very  much  your  thoughtfulness 
and  your  addressing  yourself  to  this  question. 

I  apologize  for  calling  this  hearing  during  a  hiatus  period  between 
sessions  of  Congress.  As  you  know,  at  the  time  you  were  here  before 
we  stressed  the  urgency  of  tliis.  You  responded  by  getting  us  an 
administration  position  here  before  the  enct  of  the  j-ear.  I  wanted  to 
reciprocate  by  showing  you  that  we  are  ready  to  start  this  next  session 
in  high  gear  and  to  proceed  to  the  conclusion  through  the  legislative 
process. 

I  appreciate  your  past  cooperation.  I  know  we  will  have  that  kind  of 
relationship  in  the  days  ahead. 

Mr.  Heymann.  I  hope  we  go  right  on  to  legislation. 

Senator  Bayh.  We  intend  to.  Thank  you  very  much. 

[The  prepared  statement  and  additional  materials  submitted  by 
IMr.  Heymann  follow :] 

Prepared  Statement  of  Assistant  Attorney  General  Philip  B.   Heymann 

introduction 

Mr.  Chairman  and  members  of  the  Subcommittee:  About  six  montlis  ajro  I 
was  privileged  to  appear  before  this  Subcommittee  to  discuss  the  various  proli- 
lems  troublins  many  in  Congress  and  the  country  arising  from  tlie  Supreme 

Court's  decision  in  Zurclicr  v.  Stanford  Daily,  U.S.  ,  98  S.  Ct.  1970 

(1978). 

I  mentioned  the  difficulties  involved  in  attempting  to  deal  with  those  prol)lems 
by  federal  legislation,  and  T  advised  that,  as  had  been  announced  publicly  on 
.Tune  14.  1978.  President  Carter  had  directed  the  Department  of  .Justice  to  make 
a  careful  study  of  the  issues  and  of  the  possibilities  of  legislating  solutions  to 
the  problems  raised  by  the  Stanford  Daily  case. 

As  a  result  of  the  President's  order,  a  task  force  was  created  in  the  Depart- 
ment, under  my  direction,  to  examine  all  the  issues  and  submit  to  the  Attorney 
General  a  comprehensive  set  of  options.  An  option  paper,  together  with  my  recom- 
mendations. Y\-as  presented  first  to  the  Deputy  Attorney  General  and  then  to  the 
Attorney  Genornl,  who  accepted  the  basic  recommendations,  made  some  modifica- 
tions, and  forwarded  the  resulting  product  to  the  President.  As  you  know,  the 
President  recently  announced  the  Administration  po.sitiou  endorsing  that 
recommendation. 
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I  am,  therefore,  particularly  pleased  to  be  here  today  to  discuss  the  major 
outlines  of  the  Administration's  proposal.  The  proposal  would  have  effectively 
outlawed  the  search  conducted  in  the  Stanford  Daily  case  and  it  would,  in  addi- 
tion, afford  wide-ranging  protections  to  anyone  engaged  in  information-gathering 
and  dissemination  activities  basic  to  the  First  Amendment. 

THE  LEGISLATIVE  PROPOSAL 

Since  this  Subcommittee  is  well  acquainted  with  the  various  opinions  in  the 
Stanford  Daily  decision,  as  well  as  with  the  complex  legal  and  legislative  issues 
generated  by  those  opinions,  I  shall  not  take  the  time  here  to  retraverse  that 
familiar  ground,  but  shall  instead  simply  turn  to  our  proposal. 

It  protects  First  Amendment  materials  from  searches  by  federal,  state,  or  local 
officials.  It  would  prohibit,  with  only  two  narrow  exceptions,  searches  and  seiz- 
ures for  the  "work  product"  of  any  person  (not  merely  the  press)  possessing 
such  materials  in  connection  with  the  dissemination  to  the  public  of  a  news- 
paper, book,  broadcast,  or  other  similar  form  of  public  communication  in  or 
affecting  interstate  or  foreign  commerce.  "Work  product"  would  be  defined  as 
any  documentary  materials  ci'eated  by  or  for  an  individual  in  connection  with 
his  plans  to  disseminate  information  to  the  public.  It  includes  notes,  photo- 
graphs, tapes,  outtakes,  videotapes,  negatives,  films,  interview  files,  and  drafts. 
"Work  product"  does  not  include  materials  which  constitute  contraband  or  are 
the  fruits  or  instrumentalities  of  a  crime.  By  way  of  illustration,  this  protec- 
tion of  work  product  would  forbid  any  search  for  unpiiblished  photographs  of  a 
-demonstration  or  disorder,  for  a  reporter's  notes  relating  to  tips  about  fraudu- 
lent deals  provided  by  a  government  whistle-blower,  or  for  a  taped  interview  by 
an  author  or  newsperson  with  a  suspected  criminal  who  was  in  custody. 

The  only  exceptions  to  this  general  no-search  rule  for  work  product  would  be 
(1)  where  the  person  possessing  the  materials  has  committed  or  is  committing 
the  crime  for  which  the  evidence  is  sought,  and  (2)  where  the  immediate  seizure 
of  the  materials  may  be  necessary  to  prevent  death  or  serious  bodily  injury  to  a 
human  being. 

Documentary  materials  that  are  not  work  product — either  because  they  were 
not  created  by  or  for  the  press  or  because  they  constituted  contraband  or  are 
the  fruits  or  instnimentalities  of  a  crime — would  not  be  covered  by  the  "no 
search"  rule.  However,  since  a  search  for  such  documents  may  necessitate  rum- 
maging through  the  files  of  an  academician,  an  author,  or  a  reporter,  we  pro- 
pose giving  these  documents  the  protection  of  a  "subpoena-first"  rule.  Thus,  the 
proposal  would  require  law  enforcement  officers  to  seek  documentary  instrumen- 
talities of  a  crime  like  an  extortion  note  or  critical  evidentiary  documents  not 
created  by  or  for  the  press  through  the  subpoena  process  prior  to  engaging  in  a 
search.  The  subpoenaed  party  could,  in  accordance  with  existing  law,  challenge 
the  validity  of  the  subpoena  in  court. 

The  subpoena-first  rule  would  be  subject  to  the  same  two  exceptions  applicable 
to  "work  product"  materials  governed  by  the  no-search  principle.  In  addition,  for 
documents  that  are  not  "work  product,"  the  subpoena-first  rule  would  have  a 
third  exception — when  giving  notice  pursuant  to  a  subpoena  would  result  in 
the  destruction,  alteration,  or  conceahnent  of  the  materials.  In  addition  to  the 
three  exceptions  to  the  subpoena-first  rule,  a  search  could  be  conducted  prior 
to  exhaustion  of  all  appellate  remedies  available  in  the  subpoena  process  where 
delay  in  an  investigation  or  trial  occasioned  by  review  proceedings  after  an 
initial  court  order  to  deliver  the  documents  in  response  to  a  subpoena  would 
threaten  the  interests  of  justice.  Time  constraints  imposed  by  the  Speedy  Trial 
Act,  statutes  of  limitations,  or  the  expiration  of  grand  juries,  for  example,  might 
prompt  an  attempt  to  qualify  for  this  final  exception.  However,  in  all  cases 
where  the  delay  exception  is  involved,  the  possessor  of  the  materials  would 
be  given  notice  and  an  opportunity  to  submit  an  affidavit  setting  forth  the  basis 
for  any  contention  that  tlie  materials  sought  were  not  subject  to  seizure. 

Finally,  the  proix)sal  would  be  enforced  through  a  civil  damage  action  in  favor 
of  any  person  subjected  to  a  search  in  violation  of  the  requirements  of  the 
statute.  Violations  committed  by  federal  officers  and  agents  wouUl  be  governed 
l)y  the  procedure  contained  in  amendments  to  the  Federal  Tort  Claims  Act  that 
have  been  proposed  by  the  Administration.  That  procedure  combines  a  damage 
action  against  the  federal  government  with  administrative  sanctions  where  war- 
ranted against  tlie  offending  individual  officers.  Violations  committed  by  local 
or  municipal  employees  would  trigger  a  damage  remedy  against  the  govern- 
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mental  body  employing  tiie  local  law  enforcement  official.  Obstacles  posed  by 
the  Eleventh  Amendment  rights  of  the  states  would  preclude  the  creation  of  a 
damage  remedy  against  the  state  governments  as  part  of  federal  legislation.  As 
a  result,  the  Administration  proposal  would  create  a  damage  action  against 
the  offending  state  officer  unless  and  until  the  state  passed  legislation  of  its 
own  substituting  the  state  for  the  individual  officer  as  the  party  responsible  for 
the  payment  of  damages  to  the  victim  of  the  search. 

ADVANTAGES   OF  THE  PKOPOSAL 

The  Administration's  proposal  offers  a  nimiber  of  important  benefits.  I  will 
bi'iefly  describe  several  of  these  advantages. 

First,  the  proposal  avoids  the  difficulty  of  attempting  to  define  "the  press."  It 
was  this  very  problem  that  contributed  to  the  inability  of  Congress  to  agree 
on  a  federal  "shield  law"  for  the  press. 

Second,  it  provides  protection  to  a  broad  class  of  persons  engaged  in  important 
First  Amendment  activities.  The  proposal  affords  academicians  and  free-lance 
writers  the  same  protections  as  radio  and  television  networks,  newspapers,  and 
magazines. 

Third,  by  focusing  on  the  class  of  materials  basic  to  persons  who  disseminate 
information  to  the  public,  the  proposal  will  provide  those  materials  almost 
absolute  protection  against  search  and  seizure.  As  a  result,  it  will  permit  the 
press  and  others  who  rely  on  confidential  sources  in  gathering  information  to 
insure  that  their  sources  identities  will  not  be  compromised  through  police 
searches. 

Fourth,  the  proposal  extends  to  searches  by  state  and  local  officers  as  well 
as  federal  agents,  thereby  dealing  with  the  danger  of  searches  at  all  governmental 
levels. 

PKOTECTIOX    OF   LAW   ENFORCEMENT   INTERESTS 

The  Administration  proposal  was  designed  to  offer  extensive  protection  to 
information-gathering  activities  basic  to  First  Amendment  rights.  We  also, 
however,  took  care  to  ensure  that  the  government  reserved  authority  to  conduct 
essential  searches.  We  recognize  that  the  most  ordinary  of  crimes  could  be  car- 
ried out  by  reporters  or  others  from  the  sanctuary  of  a  newsroom  if  the  place 
were  itself  not  subject  to  search.  Even  though  the  federal  government  has  never 
searched  the  press  and  state  searches  have  ))een  rarely  employed,  it  is  important 
that  law  enforcement  retain  the  ultimate  ability  to  maintain  public  safety. 

The  proposal  safeguards  law  enforcement  interests  in  part  because  it  does 
not  affect  the  ability  of  police  ot  search  for  non-doculnentary  materials.  Given 
the  breadth  of  the  proposed  "no  search"  protection,  it  is  crucial  to  preserve  the 
option  of  searching  for  evidence  that  is  not  closely  related  to  the  preparation 
of  public  communications.  For  example,  this  proposal  would  not  limit  the  police's 
ability  to  search  for  weapons,  drugs,  or  the  ski  masks  used  in  a  bank  robbery. 
Searches  that  provide  an  opportunity  to  rummage  through  documents  and  thereby 
chill  free  expression  are  not  permitted ;  searches  that  secure  the  non-communica- 
tive tools  of  crime  are. 

The  "suspect  excepion"  provides  another  necessary  protection  for  law  en- 
orcement.  This  exception  permits  the  police  to  search  for  evidence  in  the  posses- 
sion of  a  suspected  criminal  who  seeks  to  cloak  his  activity  by  nsserting  that 
he  is  holding  the  materials  sought  for  pul);ication  purposes.  Without  this  oji- 
tion,  recognized  by  all  but  one  of  the  bills  introduced  to  date,  search  protection 
could  easily  result  in  creating  artificial  evidence  sanctuaries  for  criminals. 

The  "danger-to-life"  exception  peranits  a  showing  that  a  search  is  immediately 
necessary  to  prevent  imminent  bodily  harm.  Law  enforcement  officials  must 
investigate  kidnappings,  psychotic  murderers,  and  terrorist  threats  as  well  as 
crimes  that  do  not  Itring  life  into  the  balance.  The  Administration  proposal  recog- 
nizes that  searches  may  be  necessary  in  these  extreme  cases;  tliis  exception 
reflects  our  fundamental  and  overriding  concern  for  human  safety. 

Finally,  the  suggested  legislation  would  allow  the  police  to  follow  "subpopua- 
first"  procedures  for  documentary  instrumentalities,  fruits,  and  contraband  as 
well  as  other  non-work  product  documentary  materials.  These  materials.  like 
an  extortion  note,  are  intimately  related  to  the  crime  under  investigation  and 
therefore  cannot  be  subject  to  a  "no  search"  rule  because  they  cannot  be  dupli- 
cated by  more  vigorous  investigative  effort.  Non-work  product  documentary 
materials  are  still  carefully  safeguarded  by  a  subpoena-first  rule  subject  to 
specified  exceptions  but  their  nltimato  availability  to  the  police,  by  search 
if  necessary,  will  prevent  the  loss  of  crucial  evidence. 
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THIRD    PARTY    SEARCHES 

The  option  of  providiug  safeguards  against  searclies  of  all  third  parties 
received  careful  consideration.  Our  review  revealed  serious  problems  presented 
bj'  a  general  prohibition  against  searches  of  third  parties.  Several  of  these  are 
noted  below. 

A  fundamental  problem  with  such  an  approach  is  the  serious  constitutional 
questions  about  the  federal  government's  authority  to  legislate  a  prohibition 
of  all  third  party  searches  applicable  to  state  and  local  governments.  These 
constitutional  doubts  discouraged  us  from  proposing  broad  third  party  protec- 
tions. In  addition,  there  are  sound  policy  reasons  why  a  broad  First  Amendment 
bill  is  preferable  to  third  party  legislation. 

The  primary  weakness  of  broad  third  party  search  proposals  is  that  they  are 
likely  to  pi-ove  innvorkahle.  Unlike  a  First  Amendment  oriented  proposal,  which 
can  focus  protections  on  the  fundamental  work  product  materials  of  a  narrower 
class  of  third  parties,  a  broad  third  party  bill  would  constrain  law  enforce- 
ment investigations  in  an  extremely  large  number  of  .situations.  The  breadth 
of  this  third  party  coverage  would  necessitate  more  and  vaguer  exceptions,  which 
significantly  limit  the  nature  of  the  protection  afforded. 

Congressional  proposals  to  safeguard  third  parties  generally  exclude  from  pro- 
tection a  holder  of  evidence  who  either  is  "involved"  in  the  criminal  activity  or 
is  likely  to  destroy  or  conceal  the  evidence  sought.  If  magistates  rule  that  these 
exceptions  are  triggered  liy  simply  establishing  a  relationship  l)etween  the  third 
party  and  the  suspect  (most  often  a  friend  or  relative),  the  protections  will  often 
be  useless.  But  if  greater  proof  of  proltable  destruction  or  involvement  is 
required,  law  enforcement  authorities  are  unlikely  to  be  able  to  substantiate 
their  judgment  during  the  early  stages  of  investigation.  For  example,  even  the 
identity  of  conspirators  is  frequently  xuikuown  duriing  the  period  when  the 
evidence  is  sought. 

The  difficulty  of  determining  who  is  actually  an  innocent  third  party  leads  to 
more  than  draftiing  problems.  Broad  third  party  safeguards  are  more  likely  to 
create  evidence  sanctuaries  then  are  First  Amendment  protections.  Law  enforce- 
ment officers  would  be  put  in  the  unenviable  position  of  having  to  determine 
whether  friends,  relatives,  or  associates  of  a  susi)ect  were  willing  to  .secrete  or 
destroy  evidence.  The  task  of  iiroving  the  involvement  of  potential  sympathizers 
would  drain  resources,  perhaps  prove  more  intrusive  than  a  search,  and  could 
alert  suspects. 

The  burdens  of  third  party  protections  extend  to  the  operations  of  the  judicial 
system.  The  chalhnge  of  defining  and  proving  third  party  involvement  will 
permit  additional  litigation  concerning  the  validity  of  warrants.  Tlie  govern- 
ment may  be  forced  to  litigate,  for  all  search  warrants,  the  issue  of  whether  the 
subject  was  a  suspect  or  whether  a  suiipoena  would  have  sufficed.  In  addition, 
since  grand  juries  are  not  in  continuous  session  in  many  federal  districts,  a 
requirement  of  "subpoena  first"  or  "subpoena  only"  for  all  third  parties  is  likely 
to  involve  considerable  delny  in  investigations. 

These  concerns  about  third  party  search  prohibitions  are  reinforced  by  a  sur- 
vey we  conducted  of  the  third  party  search  policies  and  practices  of  the  ITnited 
States  Attorneys  throughout  the  nation.  In  general,  we  found  that  although 
third  party  searches  are  relatively  rare,  limits  on  their  use  are  likely  to  inter- 
fere with  a  number  of  important  investigations. 

In  summation,  after  reviewing  the  serious  constitutional  questions,  the  polic.v 
problems,  and  the  empirical  evidence,  we  believe  that  broad  third  party  protec- 
tion would  clearly  cause  more  problems  than  it  could  prevent. 

COXCLUSIOX 

The  preservation  of  a  free  press,  and  of  First  Amendment  values  generally, 
involves  providing  assurance  that  the  confidentiality  of  sources  and  of  informa- 
tion-gathering activities  is  secure  from  the  government's  power  to  search  files 
and  newsrooms.  The  Administration  l)elieves  that  this  proposal  strikes  the  appro- 
priate balance  between  freedom  of  the  ])ress  and  the  maintenance  of  public 
safety.  AVe  suggest  that  those  materials  which  are  fundamental  to  the  work  of 
people  who  disseminate  information  in  interstate  or  foreign  commerce  should  be 
guarded  more  carefully  than  they  would  be  under  virtually  any  of  the  proposals 
tliat  have  been  introduced  to  date.  All  documents  held  in  connection  with  publi- 
cation are  protected  to  avoid  dangers  of  rummaging.  Our  proposal  also  nmkes  it 
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possible  for  the  evidence  basic  to  law  enforcement  and  not  closely  related  to 
information-gathering  and  dissemination  to  be  acquired  by  the  government  under 
legal  process. 

Moreover,  this  proposal  is  workable  and  constitutional.  It  limits  court  argu- 
ments over  conditions  which  justify  a  searcli  by  avoiding  questionable  excep- 
tions. It  circumvents  a  battle  over  defining  the  press  by  malcing  a  broad  con- 
struction acceptable  to  law  enforcement.  And  it  relies  on  the  farthest  reach  of 
the  Commerce  power  to  ensure  the  fullest  protection  of  First  Amendment 
materials. 


Department  of  .Tustice. 
Washinffton,  D.C.,  August  21, 197S. 
Hon.  Birch  Bayh, 
U.S.  Sointe, 
Washinfffo)),  D.C.  •     ■ 

Dear  Sexator  Bayh  :  I  have  enclosed  a  copy  of  the  results  of  our  survey  of 
United  States  Attorneys  on  tlie  third  party  search  issue.  As  you  may  note,  we  re- 
ceived an  excellent  proportion  of  responses  (76  percent).  I  believe  the  summaries 
of  replies  address  those  questions  I  left  unanswered  at  your  hearings  of  June  22. 
If  I  can  be  of  further  lielp,  please  do  not  hesitate  to  call. 
Very  truly  yours, 

Philip  B.  Heymann, 
Assistant  Attorney  General,  Criminal  Division. 
Enclosure. 

Survey  of  U.S.  Attorneys  on  Third  Party  Searches 

In  hearings  before  the  Sul)committee  on  the  Constitution  of  the  Senate  .Judi- 
ciary Committee  the  Criminal  Division  was  asked  to  supply  information  on  fed- 
eral' search  warrant  practices  with  regard  to  third  parties.  In  response  to  this 
request.  Assistant  Attorney  General  Philip  B.  Heymann  canvassed  the  94  United 
States  Attorneys  about:  (1)  the  prevalence  of  third  party  searches:  (2)  stand- 
ards they  now  use  for  determining  whether  a  warrant  shall  be  sought  for  evidence 
possessed  by  third  parties  :  and  (.3)  the  likely  effects  of  the  enactment  of  one  form 
of  the  proposed  legislation.  ;Mr.  Ileymann  also  invited  any  additional  comments 
on  the  advantages  or  dangers  of  limiting  prosecutors'  discretion  to  request  search 
warrants. 

This  paper,  prepared  by  the  Executive  Office  of  United  States  Attorneys,  re- 
ports tlie  results  of  the  Crin)inal  Division  survey.  The  Division  received  seventy- 
two  responses  (76  percent)  to  the  questionnaire.  Of  the  twenty-three  non-respond- 
ing districts,  several  (Guam,  Canal  Zone.  Puerto  Rico,  Virgin  Islands)  do  not 
generally  answer  and  their  experience  is  not  usually  relevant  to  such  surveys.  The 
number  of  replies  is  remarkably  large  in  relation  to  our  past  experience  with 
similar  surveys.  The  large  number  of  responses,  in  combination  with  the  nearly 
unanimous  answers  given  to  each  of  the  questions,  shows  the  extent  to  which  the 
United  States  Attorneys  consider  this  an  imix>rtant  issue. 

The  three  specific  questions  and  summaries  of  the  answers  are  provided  lielow. 

Question  1.  Roughly  how  many  (or  what  percentage)  third  party  searches  have 
I)een  executed  in  recent  years?  Tlie  following  definition  of  third  parties,  taken 
(paraphrased)  from  Senator  Birch  Bayh's  proposed  legislation,  should  be  used 
for  purposes  of  this  inquiry  : 

Answer.  All  Individuals  who  possess  or  control  evidence,  except  those  individ- 
uals who,  there  is  probable  cause  to  believe,  are  Involved  in  the  criminal  activity 
under  investigation. 

Xo  official  docket  records  are  kept  on  such  matters.  However,  all  Assistants 
handlins  criminal  cases  were  polled  and  newly  appointed  U.S.  Attorneys  con- 
tacted their  predecessors,  district  .iudges  and  magistrates  to  determine  past  prac- 
tice. Accordingly,  most  responses  go  back  eight  to  nine  years  and.  in  the  case  of 
some  very  senior  staffs,  much  longer.  A  breakdown  of  the  figures  shows  : 

Nuwhrr  of 
Incidence  of  iise:  districts 

No  use  at  all 23 

U.se  in  1  percent  or  less  of  the  cases 28 

Use  in  5  percent  or  less  of  the  cases 8^ 

Use  in  10  percent  or  les>  of  the  cases 7 

Use  in  20  percent  or  less  of  the  cases 4 
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Many  of  those  districts  falling  into  the  1  percent  or  less  category  gave  responses 
such  as,  "2  in  five  years"  or  "3  in  ten  years."  The  bulk  of  United  States  Attorneys 
described  the  use  of  such  warrants  as  being  "infrequent,  rare"  or  "negligible". 

Of  those  four  districts  noting  20  percent  or  less  (no  district  estimated  a  greater 
figure)  one  was  on  the  District  of  Columbia  where  the  majority  of  such  warrants 
occurred  in  the  Superior  Court — the  equivalent  of  a  large  city  or  county  court.  Of 
the  remaining  three  in  this  heavy  use  category,  one  was  Arizona  where  the  need 
to  seize  drugs  before  their  distribtuion  or  transfer  is  a  common  problem,  and  the 
other  two  were  districts  which  noted  that  their  grand  juries  meet  only  several 
days  a  month.  The  U.S.  Attorneys  in  these  districts  were  using  warrants  in  place 
of  the  more  normal  subpoena  process  to  avoid  delay. 

In  assessing  the  above  figures,  one  should  note  that  many  U.S.  Attorneys  had 
difficulty  in  defining  the  third  party  search  concept  and  its  application.  Searches 
made  pursuant  to  warrants  are  ordinarily  directed  at  places  (homes,  offices,  etc.) 
and  things  (vehicles,  vessels,  etc.),  not  at  persons.  To  obtain  a  search  warrant,  it 
is  necessary  only  to  establish  probable  cause  to  believe  that  the  evidence  sought 
is  located  at  the  place  or  thing  to  be  searched.  No  specific  showing  is  required 
with  respect  to  any  individual. 

The  proposed  legislation  requires  distinguishing  between  a  "suspect"  and  a 
"third  party".  To  the  extent  that  the  legislation  imposes  a  distinction  based  upon 
persons  onto  a  procedure  heretofore  based  upon  places  and  things,  U.S.  Attorneys 
fear  it  will  complicate  an  already  confused  area  of  law. 

Thus,  in  their  replies,  the  U.S.  Attorneys  stressed  the  difficulty  of  answering 
because  one :  (a)  often  never  learns  the  identity  of  the  third  party  whose  premises 
were  searched  ;  (b)  encounters  aliases  or  frauds  among  third  parties  ;  (c)  deals 
with  a  range  of  relationships  among  suspects  and  third  parties'  relationships 
which  are  often  difficult  to  establish;  and  (d)  faces  other  indeterminable 
situations. 

Question  2.  What  standards  are  used  by  United  States  Attorneys  in  a  deter- 
mination of  whether  or  not  a  search  warrant  should  be  sought  for  evidence  in  the 
possession  or  control  of  third  parties?  Are  these  standards  different  from  those 
used  with  suspects? 

Answer.  Sixty-four  districts  responded  that  the  probable  cause  standards  used 
for  third  party  searches  were  the  same  as  for  suspect  searches.  Regardless  of  who 
possesses  the  evidence,  these  U.S.  Attorneys  believe  a  warrant  provides  a  fast 
means  of  securing  evidence  when  there  is  reason  to  believe  that  evidence  may  be 
destroyed,  hidden,  moved,  tampered  with  or  otherwise  have  its  integrity 
endangered. 

Six  districts  noted  the  use  of  some  additional  standard  or  criteria  before  obtain- 
ing a  third  party  search  warrant.  Those  offices  required  extra  caution  and  a  per- 
sonal decision  by  the  U.S.  Attorney  that  the  search  was  necessary.  For  this  group 
a  search  was  deemed  necessary  when  the  evidence  was  :  (a)  not  otherwise  obtain- 
able; (b)  inherently  deadly,  as  in  the  case  of  explosives  or  chemicals:  or 
(c)  controlled  by  third  parties  whose  neutrality  was  clearly  in  doubt. 

Question  3.  What,  if  any.  difficulties  would  you  envision  in  operating  under  a 
legislative  scheme  tliat  limited  third  party  searches  to  situations  where  there  is 
reason  to  believe  that  tlie  evidence  will  be  destroyed,  hidden  or  moved  if  sub- 
poena proceflures  are  followed? 

Answer.  Sixty-six  of  the  U.S.  Attorneys  responding  opposed  such  legislation. 
Two  felt  any  difticulties  such  legislation  might  create  are  unknown  and  gave  no 
opinion  for  or  against.  Two  districts  stated  that  they  would  have  no  problems 
\\  ith  the  legislation.  The  latter  four  offices  each  noted  no  previous  i.ise  of  third 
warrants. 

The  reasons  supplied  by  those  who  opposed  the  legislation  are  stated  below. 
The  ones  listed  first  were  tho.se  mentioned  most  often.  Virtually  every  office 
cited  the  first  four  points : 

(A)  LncJc  of  nhifsc. — U.S.  Attorneys  knew  of  no  Federal  cases  or  suites  citing 
abuse  (willful  or  negligent)  of  the  third  party  search  warrant.  The  lack  of  abuse 
may  not  be  surprising  given  the  low  rate  of  use  of  third  party  search  warrants, 
the  special  Justice  Department  guidelines  on  media  searches,  and  the  generally 
high  quality  of  federal  law  enforcement.  Many  U.S.  Attorneys  candidly  described 
the  legislation  as  a  gTO.ss  overreaction  to  the  concerns  resulting  from  the  Supreme 
Court's  decision  in  the  Stanford  Dally  case.  Their  greatest  concern  was  that  a 
legislative  response  to  what  they  perceive  as  a  "non-problem"  will,  in  fact,  create 
ninny  new  prol)lems;  there  was  a  feeling  that  the  current  safeguards,  relying  on 
centralized  control  by  the  Attorney  General,  are  an  adequate  match  for  the  real 
concerns. 
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(B)  Delay.— The  U.S.  Attorneys  uotccl  that  ;iUhoiij;li  they  use  w;irr:uits  rela- 
tively infrequentlv,  there  is  usually  an  extremely  pressing  and  immediate  reason 
which  supports  their  request.  The  prime  alternative  to  a  search  warrant,  a  sub- 
poena, must  be  issued  by  a  grand  jury  and  may  be  contested  before  it  is  served. 
Investigations  involving  violence,  kidnapping,  explosives  and  arms,  or  highly 
mobile  narcotics  trathc  often  require  immediate  government  action.  Moreover, 
in  the  vast  majority  of  smaller,  more  rural  districts,  the  grand  jury  sits  only 
once  or  twice  a  month  and  it  is  dillicult  to  obtain  a  subix)€na  quickly. 

Tlie  responses  pointed  out  that  even  when  a  grand  jury  is  available  to  issue 
a  subpoena,  the  opiwrtunity  to  challenge  it  can  lead  to  incapacitating  delays  in 
those  investigations  where  haste  is  necessary.  INIotions  to  quash  may  be  filed 
bv  well  meaning,  but  overly  cautious  attorneys  for  tliird  parties.  Suspects  who 
learn  of  the  subpoenas  can  seek  to  interject  their  own  objections,  perhaps  through 
threats  to  the  third  parties.  Some  replies  analogized  the  prospective  situation 
to  the  diliiculties  encountered  under  the  newly  enacted  IRS  third  party  summons 
procedures. 

Delays  not  only  lower  the  probability  that  the  evidence  will  be  available  if 
the  i;overnment  wins  permission  to  acquire  it,  but  also  can  lead  to  additional 
difficulties.  The  statute  of  limitations  might  run  while  the  subpoena  is  being 
contested.  The  litigation  of  the  sul)poena  might  extend  beyond  the  life  of  a 
particular  grand  jury,  resulting  in  the  inefficient  use  of  that  investigative  body. 
Finally,  the  Speedy  Trial  Act's  deadlines  do  not  contemplate  the  possible  delays 
associated  with  a  mandated  third  party  subpoena  process. 

In  an  example  typical  of  those  cited  by  some  U.S.  Attorneys,  a  grand  jury 
subpoena  was  served  on  a  bail  bondsman  to  produce  records  relative  to  a  crim- 
inal investigation.  He  filed  a  motion  to  quash  based  on  fourth  and  fifth  amend- 
ment rights,  etc.  The  motion  was  denied  by  the  district  court.  The  defendant 
appealed.  Briefs  were  submitted  and  the  case  was  argued  before  the  circuit 
court  of  appeals,  where  the  district  court  was  affirmed.  This  process  required 
approximately  six  months.  After  the  circuit  court  affirmation,  the  bondsman's 
answer  to  the  subpoena  was  that  he  carried  his  records  in  the  trunk  of  his  car 
at  all  times,  that  the  trunk  had  been  forcibly  opened,  and  the  records  liad  been 
stolen. 

(C)  The  gmcration  of  nrw  litigation. — Many  U.S.  Attorneys  view  the  pro- 
posed legislation  as  providing  simply  one  more  ground  for  defendants  to  use 
to  challenge  the  government.  Given  the  minimal  empirical  evidence  of  a  problem, 
the  responses  emphasized  that  the  vast  majority  of  heneficiaries  would  he  sus- 
pects who  claim  to  be  third  parties.  These  individuals  would  have  more  than  a 
tool  for  harassment  of  investigation :  a  "reason  to  believe"  standard  is  difficult 
of  proof  and  might  prevent  the  acquisition  of  evidence.  It  is  difficult  to  articulate 
a  strong  suspicion  of  involvement  in  the  crime  by  the  party  to  be  searelied  and 
yet  this  is  often  all  the  government  has  during  the  early  stages  of  investigations 
even  when  there  is  probable  cause  to  believe  that  evidence  sought  is  in  a 
particular  location. 

Moreover,  some  U.S.  Attorneys  stressed  that  the  lines  among  suspects,  sym- 
pathizers, and  innocent  third  parties  are  often  unclear.  The  vast  majority  of 
third  party  searches  involve  situations  where  a  suspect  has  the  use  of  a  bed- 
room, garage,  storage  shed,  etc.,  of  a  parent,  relative,  friend  or  business  asso- 
ciate without  a  lease  or  rental  relationship.  Even  wlien  the  third  party  is  ex- 
tremely cooperative,  the  law  of  search  and  seizure  is  confused  (contradictory 
among'  courts)  as  to  whether  the  party  giving  consent  can  lawfully  authorize 
a  search.  The  legal  tangles  of  consensual  searches,  authorized  by  tliird  parties, 
are  enormous.  The  option  of  using  a  warrant  provides  a  necessary  safety  valve. 
For  example,  cooperative  carriers  have  no  objection  to  giving  consent  to  federal 
agents  to  search  for  and  seize  the  drugs  which  regularly  arrive  at  National  and 
Dulles  airports,  but  search  warrants  must  he  obtained.  (Case  citations  available.) 

(D)  Lo.<;-.9  of  evidence. — The  U.S.  Attorneys  added  that  the  inevitable  result 
of  such  legislation  Avill  be  the  loss  or  destruction  of  .some  evidence.  Prior  notice 
allows  sympathetic  third  parties  to  tip-off  friends,  employees,  and  relatives. 
Many  otlierwise  neutral  third  parties  \^■ill  he  forced  into  tlie  defendant's  service. 
A  third  party  suliject  to  a  search  has  a  perfect  "excuse"  for  cooperation.  But 
a  third  partj-  who  lias  been  given  advance  notice  may  he  hard-pressed  to  explain 
to  a  friend,  relative  or  employer  w^hy  he  or  she  cooperated  instead  of  moving 
the  evidence.  For  many  tliird  parties  a  search  warrant  is  a  favor  which  forces 
the  resolution  of  a  personal  dilemma. 
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The  resiwnses  emphasized  that  the  goveniment  cannot  predict  the  intent  of 
third  parties.  The  investigation  and  establishment  of  a  family  or  commercial 
relationship,  or  merely  an  anti-law  enforcement  attitude  which  will  lead  to  the 
loss  of  evidence  is  generally  impossible.  Tlie  attempt  also  might  be  more  intru- 
sive than  a  search.  Moreover,  tlie  government  has  virtually  no  practical  means 
to  punish  violations  of  the  subpoena  process.  Third  parties  wlio  "tip-off"  suspects 
would,  like  most  perjurers,  be  safely  assured  of  no  government  action  against 
them.  Finally,  even  cooperative  third  parties  might  not  properly  handle  or 
preserve  evidence.  For  example,  the  time  and  cost  of  locating  items  can  lead 
to  a  less  than  thorough  search  being  made  for  items  sought  pursuant  to  a 
subpoena. 

(E)  OivnersJiip. — Responses  noted  that  ownership  is  often  unclear;  the  gov- 
ernment cannot  determine  who  is  in  possession  or  control  of  the  evidence  sought. 

{F)  Oon.9rnt. — Some  replies  noted  that  agents  may  respond  to  limits  of 
searche.s  by  pushing  for  more  questionable  "consent"  searches.  The  proposed 
legislation  might  create  incentives  we  dislike,  but  which  are  difficult  to  monitor 
and  to  avoid. 

(G)  ArailabiUiy. — ^Sulti>oenas  are  not  available  after  the  indictment  is  filed. 
In  selected  cases,  this  can  make  a  complete  investigation  impossible. 

(H)  Abuse  of  grand  jnrp. — Limits  on  third  party  search  warrants  may  lead  to 
greater  use  of  "forthwith"  or  "instanter"  grand  jury  subpoenas.  The  Depart- 
ment's long  time  policy  has  been  to  discourage  their  u^se. 

(I)  "Havens". — U.S.  Attorneys  fear  that  limits  on  third  party  searches  could 
create  "havens." 

(./)  Administrafinn. — A  number  of  U.S.  Attorneys  see  the  proposal  as  unneces- 
sarily burdensome  in  terms  of  time  and  effort ;  they  perceive  it  as  an  impediment 
to  efficient  law  enforcement. 

CONCLUSION 

Virtually  all  U.S.  Attorneys  strongly  agree  with  that  aspect  of  the  ZurcJier 
decision  which  concerns  third  party  searches.  "Corrective"  legislation  is  con- 
sidered unnecessary,  since  the  U.S.  Attorneys  know  of  no  empirical  proof  of 
abuse  and  view  existing  safeguards  as  adequate.  New  legislation  is  perceived  as 
another  restraint  on  law  enforcement  officials,  yet  one  which  fails  to  cure  any 
widespread  wrong  or  injustice. 

The  figui'es  seem  to  indicate  that  issuance  of  a  third  party  search  warrant 
is  certainly  the  exception,  not  the  rule;  it  is  especially  rare  when  the  third  party 
is  not  suspected  of  any  criminal  complicity.  However,  the  few  cases  in  which 
warrants  are  used  are  important  ones  with  conditions  which  frequently  necessi- 
tate a  search,  not  a  subpoena.  IT.S.  Attorneys  obviously  feel  that  their  past  per- 
formance justifies  a  presumption  of  fairness  by  the  offices  of  government 
prosecutors. 

Statement  of  Attorney  General  Griffin  B.  Bell,  to  Members  of  the  Press, 

Wednesday  December  13.  197S 

A  few  minutes  ago  at  the  White  House,  the  President  announced  to  a  group 
of  editors  of  the  Gannett  newspaper  chain  his  recommendations  to  the  Congress 
for  legislation  tliat  deals  with  the  question  of  law  enforcement  searches  of  media 
facilities. 

The  President  has  asked  that  Phil  Heymann.  the  Assistant  Attorney  General  in 
charge  of  the  Criminal  Divisicn.  and  I  explain  these  proposals  in  more  detail  to 
you  this  afternoon. 

By  way  of  background,  as  you  no  doubt  are  acutely  aware,  the  Supreme  Court 
on  May  31  of  this  year  ruled  in  Znrrher  v.  Stanford  Dailii  that  the  Constitution 
permits  the  i«snance  of  warrants  to  search  newsjiapf^r  offices  for  evidence  of  a 
crime,  even  where  no  one  connected  with  the  newsi)aper  is  suspected  of  criminal 
conduct. 

At  the  re<piest  of  the  Supreme  Court,  the  Department  of  .Justice  participated 
in  the  Stanford  Daily  case  by  filing  an  amicus  curne.  or  friend  of  the  coTirt,  brief. 
The  TVpartnient's  brief,  while  arguing  that  the  Conv:titntion  did  not  forbid  the 
court  authorized  search  by  warrant  of  tlie  Stanford  Daily  offices  of  evidence  of 
a  crime,  noted  tli;it  iiolicy  considerations  may  justify  legislation  placing  restric- 
tions on  the  use  of  such  search  warrants. 

Tlie  Pre,sident  and  I,  fully  cognizant  of  our  responsibilities  both  to  law  en- 
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foreement  aud  fo  the  first  amendment,  believe  (hat  applying  the  usual  rules 
re;;ardin?  searches  to  the  media  pose  a  particular  threat  to  the  independeui-e  and 
funclion  of  a  free  i)ress  in  a  denKH-ratic  society.  Those  who  gather  and  dissfuii- 
nate  information  to  the  public  nuist  rely  heavily  on  persons  botli  within  and 
without  government  to  disclose  instances  of  wrongdoing,  inedicicncy,  or  neglect 
of  duty.  At  the  heart  of  the  new.^gathering  function  is  the  sensitive,  fragile  rela- 
tionship between  a  reporter  and  his  or  her  source.  That  relationship  could  be 
seriously  jeopardized  liy  the  fear  that  (he  reporter's  .solemn  pledge  of  c<^)nriden- 
tiality  will  be  negated  by  a  police  search  of  the  rep(»rter's  tiles.  The  interest  of 
the  media  in  this  regard  is  not  unlike  tiiat  we  in  law  enforcement  have  as  it 
concerns  our  informants  and  sources. 

The  danger  is  not  diminished  merely  becau.se  the  power  to  search  may  be 
invoki^l  only  on  rare  occasions  by  the  law  enforcement  officials,  since  the  poten- 
tial exercise  of  tliat  power  alone  may  chill  sources  on  which  the  media  and  the 
pidilic  at  large  depend. 

Even  before  the  Stanford  Daily  dtn-ision.  I  announced  in  a  .speech  before  the 
American  Society  of  Newspaper  Editors  that  the  federal  government  at  least 
should  not  use  .search  warrants  to  obtain  evidence  from  the  media  unless  the 
same  stringent  standards  tliat  now  apply  to  media  subpoenas  were  used,  includ- 
ing the  recpiirement  that  any  such  reipiest  receive  my  personal  approval.  As  you 
know,  we  know  of  no  federal  searches  of  media  fac-ilities. 

Following  the  decision.  President  Carter  in  June  asked  me  to  ci*eate  a  siKK-ial 
task  force  within  the  Department  of  Justice  to  study  the  issue  of  media  searches. 
This  task  force,  which  involved  representatives  from  throughout  the  Department, 
including  investigative  and  prosecution  personnel,  chaired  by  Philip  B.  Heymann, 
who  heads  the  Criminal  Division,  and  produced  an  extensive  report  accompanied 
by  recommendations  for  legislation.  The  result  of  their  study,  which  has  been 
fully  considered  by  Deputy  Attorney  General  Benjamin  Civiletti,  myself,  and 
the  President,  led  to  today's  proposals. 

The  Administration's  proposal  for  this  legislation  reflects  a  basic  conviction 
that  the  work  product  of  persons  preparing  material  for  dissemination  to  the 
public  should  \>e  protected  from  police  searches.  The  media,  no  less  than  law 
enforcement,  needs  to  protect  its  confidential  sources  from  disclosure.  Xot  oidy 
would  fundamental  First  Amendment  interests  be  furthered  l)y  ruling  out 
searches  for  a  reporter's  notes,  drafts,  and  other  work  product  materials  Imt 
law  enforcement  efforts,  which  often  are  aided  by  press  accounts  luicovering 
wrongdoing,  will  benefit  from  such  a  rule. 

The  heart  of  the  Administration's  proposal  is  a  "no  search"  rule  protecting 
the  work  product  of  any  person  preparing  material  for  dissemination  to  the 
public.  Tlie  jn-otected  category  of  work  product  materials  would  consist  of  any 
documentary  materials  created  by  or  for  an  individual  in  connection  with  his  or 
her  plans  to  publish.  It  would  include  notes,  photographs,  tape.s,  outtakes,  video- 
tapes, negatives,  films,  interview  files,  and  drafts.  The  "no  search"  rule  woidd 
be  subject  to  only  two  narrow  exceptions.  First,  a  search  would  be  permitted 
where  there  is  an  imminent  danger  to  life  or  serious  bodily  injury.  Second,  a 
search  would  also  be  permitted  where  the  individual  is  a  suspect  in  the  crime 
for  which  the  evidence  is  sought.  The  proposal,  which  woidd  apply  to  the  states 
as  well  as  the  federal  government,  would  for  example  prevent  a  repetition  of 
the  newsroom  search  involved  in  the  ^innfrtrd  Bnily  case. 

In  order  to  safeguard  against  other  searches  i)osing  a  risk  of  rummaging 
through  protected  work  product  materials,  the  Administration's  propo.'<al  con- 
tains a  ".<ubpoena-first"  requirement  for  non-work  product  documentary  ma- 
terials, including  fruits  and  instrumentalities  of  a  crime,  held  in  connection  with 
]»lans  to  pulilisb.  Materials  protected  by  the  "subpoena-first"  rule  would  include 
items  such  as  an  extortion  note  or  the  film  of  a  baidi  rolibery  taken  by  a  hidden 
bank  camera. 

This  proposal  is  intended  to  protect  broadl.v,  information  gathing  activities 
ba^ic  to  the  First  Amendment  while  retaining  the  government's  authority  to 
conduct  essential  searches  and  maintain  public  safety.  It  reflects  a  sound 
accommodation  of  the  interests  of  the  media  ami  of  law  enforcement. 

Having  said  this,  and  I  think  you  have  been  given  several  printed  handouts 
further  explaining  the  proposals.  I  would  like  to  take  a  moment  to  introduce  the 
architect  of  the.se  proposal.s,  Philip  B.  Ileymaiui.  who  will  answer  your  question.s. 
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Carter  Administration  Stanford  Daily  Announcement 
background  report  by  office  of  media  liaison,  the  white  house  press 

OFFICE 
THE   LEGISLATIVE   PROPOSAL 

"0/  all  the  basic  rights  that  contribute  to  human  development,  none  is  more 
important  than  freedom  of  expression.  That  freedom  is  safe  only  when  the  press 
is  free  to  give  voice  to  it." — President  Carter,  Telegram  to  Mrs.  Lee  Hills,  Inter- 
American  Press  Association.  October  10,  1978. 

On  May  31, 1978,  the  United  States  Supreme  Court  ruled  in  Zurcher  v.  Stanford 
Daily,  that  the  Constitution  does  not  prohibit  a  state  from  issuing  warrants  to 
search  without  notice  for  evidence  in  a  place  that  is  owned  or  possessed  by  some- 
one not  suspected  of  criminal  conduct.  The  Court  upheld  the  legality  of  a  search 
of  the  Stanford  Daily  newspaper  office  for  photographs  of  a  1971  campus  demon- 
stration even  though  the  newspaper  staff  was  not  suspected  of  any  criminal 
conduct. 

The  Carter  Administration  has  concluded  that  the  decision  poses  a  serious 
threat  to  the  ability  of  the  press  to  gather  information  and  to  protect  confidential 
sources. 

President  Carter,  therefore,  has  announced  that  he  will  submit  to  Congress 
legislation  that,  with  only  limited  exceptions,  prohibits  searches  for  the  "work 
product"  (such  as  notes,  photographs,  tapes,  interview  files)  of  persons  preparing 
materials  for  dissemination  to  the  public.  Those  receiving  this  protection  would 
include  reporters,  broadcasters,  free-lance  writers,  and  academicians.  The  restric- 
tion on  searches  would  apply  to  federal,  state  and  local  officials. 

The  goal  of  the  President's  proposal  is  to  protect  broadly  information-gather- 
ing activities  basic  to  the  First  Amendment  and  still  retain  the  government's 
authority  to  conduct  essential  searches  and  maintain  public  safety. 

THE    STANFORD   DAILY   DECISION  :    A   REFRESHER 

Tlie  case  dates  back  to  April,  1971,  when  police  obtained  a  warrant  to  search 
the  offices  of  the  Stanford  Daily  student  newspaper  for  photographs  taken  during 
a  campus  demonstration. 

Tlie  warrant  for  an  immediate  search  was  obtained  even  though  the  newspaper 
staff  was  not  suspected  of  any  criminal  conduct  in  connection  with  the  demon- 
stration. Four  police  officers  searched  the  student  newspaper's  photographic 
laboratories,  filing  cabinets,  desks  and  waste  paper  baskets.  The  photographs 
sought  were  not  found. 

The  Stanford  Daily  and  various  staff  members  filed  a  civil  action  in  the  U.S. 
District  Court,  alleging  that  the  search  deprived  them  of  rights  secured  to  them 
by  the  First,  Fourth  and  Fourteenth  Amendments  of  the  U.S.  Constitution.  The.v 
claimed,  among  oher  things,  that  the  search  was  a  violation  of  the  First  Amend- 
ment l>ecause  the  ability  of  the  press  to  gather  and  disseminate  news  is  threatened 
by  unannounced  searches  of  newspaper  files.  The  newspaper  also  claimed  that 
it  was  improper  luider  the  Fourth  Amendment  to  use  a  search  warrant  rather 
than  subpoena  to  obtain  evidence  from  persons  not  suspected  of  involvement  in 
tlie  crime  under  investigation.  The  case  eventually  reached  the  U.S.  Supreme 
Court  as  Zttrcher  v.  Stanford  Daily. 

The  Supreme  Court  rejected  the  arguments  of  the  newspaper  and  held  that  the 
Constitution  does  not  prevent  law  enforcement  officials  from  obtaining  warrants 
to  search  without  notice  a  person's  l)usinoss  or  home  for  evidence  of  a  crime  even 
if  that  person  is  not  suspected  of  involvement  in  the  crime. 

At  the  same  time,  the  Court  said  that  Congress  is  not  prevented  from  enacting 
proections  beyond  those  required  by  the  Constitution. 

CONCERNS   ABOUT   THE  DECISION 

"The  fundamental  right  of  each  person  to  read  and  tcrite  as  hr  or  she  trAshes  is 
suppressed,  in  many  parts  of  the  world,  and  is  chronically  endangered  in  others. 
In  our  ov-n  JTcmisphcre,  some  governments  profess  democratic  ideals  wMle  deny- 
ing the  freedoms  that  make  dcmocracii  irnrk  in  practice.  A  free  press — indepen- 
dcnf  of  gorrrnnwnt  cnnfrol  and  c,ri)rrssi}ig  o  variety  of  ricvpoinfs — is  crucial  to 
T.nth  democracy  and  individual  libcrtj/." — President  Carter.  Telegram  to  Mrs. 
Lee  Hills,  Inter-American  Press  Association.  October  10, 1978. 
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The  Supreme  Court's  decision  immediately  raised  concerns  in  tlie  Carter 
Administration  and  Congress  about  tlie  potential  threat  to  the  time-honored 
freedom  of  the  press. 

The  decision  raised  concerns  including : 

The  possibility  of  increased  use  of  press  searches. 

The  possibility  that  confidential  sources  so  valuable  to  the  press  would  "dry 

up". 

This  would  not  only  hamper  the  newsgathering  activities  of  the  press,  but  also 
have  an  adverse  effect  on  law  enforcement.  The  Administration  believes  that 
press  protection  helps  law  enforcement  efforts  because  many  "leads"  and  other 
information  come  from  press  accounts. 

Tlie  press  might  he  deferred  from  recording  and  preserving  tapes  or  notes  for 
their  news-gathering,  reporting,  and  editorial  activities  if  such  information  is 
subject  to  search. 

The  potential  that  press  operations  would  be  physically  disrupted  by  searches 
or  "rummaging"  by  law  enforcement  oflBcers. 

For  example,  under  the  Stanford  Dailii  decision,  it  would  be  possible  that: 

Essential  confidential  sources,  such  as  the  anonymous  "Deep  Throat"  in  the 
Watergate  affair,  might  no  longer  come  forward  with  important  information 
because  of  fear  that  their  identities  could  be  discovered  by  police  searches  of 
newspaper  ofiiees. 

Government  whistle-blowers  might  not  reveal  local  police  or  political  corrup- 
tion for  fear  that  the  oflSeials  they  implicate  may  learn  of  their  action  through 
searches  of  reporters'  files. 

PRESIDENT  carter's   LEGISLATIVE   PROPOSAL 

The  issues  raised  by  the  Stanford  Daily  decision  were  of  great  concern  to  the 
President,  the  Vice  President,  and  the  Attorney  General.  President  Carter 
Immediately  named  a  special  task  force  luider  Attorney  General  Grifiin  Bell  to 
study  the  issue  and  submit  recommendations. 

As  a  result  of  the  study,  the  President  will  propose  legislation  with  the  follow- 
ing major  provisions : 

Restriction  on  issuance  of  search  xcarrants  for  work  product 

The  President's  proposal  would  prohibit  a  search  for,  or  seizure  of,  the  notes, 
photographs,  or  other  "work  product"  of  a  person  possessing  such  materials  in 
connection  with  the  dissemination  to  the  pnl)lic  of  a  newspaper,  book,  broadcast 
or  other  similar  form  of  public  communication  in  or  affecting  interstate  or  foreign 
commerce. 

Work  product  would  consist  of  any  documentary  materials  created  by,  or  for. 
an  individual  in  connection  with  his  or  hor  plans  for  disseminating  information  to 
the  public.  It  includes  notes,  photographs,  tapes,  outtakes,  videotapes,  negatives, 
films,  interview  files,  and  drafts.  Woi-k  product  does  not  include  materials  which 
constitute  contraband  or  are  the  fruits  or  instrumentalities  of  a  crime. 

There  are  only  two  exceptions  to  the  rule  prohibiting  searches  of  work  product. 
A  search  or  seizure  of  work  product  is  permissible  if  (1)  the  person  possessing 
the  material  has  committed  or  is  committing  the  criminal  offense  for  which  the 
evidence  is  sought,  or  if  (2)  immediate  search  and  seizure  is  necessary  to  prevent 
death  or  serious  bodily  injury  to  a  human  being. 

Suhpoefia-first  rule  fornon-rcork  product  documents 

Documents  which  are  held  for  publication  but  are  not  work  product  would 
receive  the  protection  of  a  "subpoena-first"  rule.  Non-work  product  documents 
are  those  which  were  not  created  by  or  for  the  press,  or  are  contraband  or  fruits 
or  instrumentalities  of  a  crime.  Non-work  product  documents  would  include  such 
items  as  an  extortion  note  or  film  of  a  bank  robbery  taken  by  a  hidden  bank 
camera.  With  limited  exceptions,  in  all  cases  where  non-work  product  documen- 
tary evidence  is  sought,  the  subpoena  process  would  have  to  be  followed  without 
a  search  until  all  appellate  remedies  were  exhausted. 

The  exceptions  are  for  situations  where  CI )  the  person  possessing  the  materials 
has  committed  or  is  committing  the  criminal  offense  for  which  the  evidence  is 
sought;  or  (2)  the  immediate  seizure  of  tlie  material  is  necessary  to  prevent 
death  or  serious  bodily  injury  to  a  human  being:  or  (3)  giving  notice  pursuant 
to  a  suhpocna  duces  tecum  would  lead  to  the  destruction,  alteration  or  conceal- 
ment of  the  materials;  or  (4)  delay  in  an  investigation  or  trial  occasioned  by 
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review  proceedings  after  an  initial  court  order  to  deliver  the  documents  in  re- 
sponse to  a  subpoena  would  threaten  the  interests  of  justice.  The  possessor  of 
the  material  would,  under  the  fourth  exception,  be  given  notice  and  an  oppor- 
tunity to  submit  an  affidavit  setting  forth  the  factual  basis  for  any  contention 
that  the  materials  sought  are  not  properly  subject  to  seizure. 

The  "subpoena-first"  rule  would  further  protect  against  rummaging  through 
files  that  may  contain  sensitive  work  product  documents  while  permitting  law 
enforcement  officers  to  obtain  critical  documentary  evidence  such  as  an  extortion 
note. 

QUESTIONS  AND  ANSWERS 

Question.  Who  would  be  protected  by  the  President's  proposal? 

Answer.  The  proposal  provides  protection  to  a  liroad  class  of  persons.  Protec- 
tion is  given  not  only  to  members  of  established  newspapers,  but  also  to  free-lance 
writers,  radio  and  television  stations,  magazines,  academicians,  and  any  other 
person  possessing  materials  in  connection  with  the  dis.semination  to  the  public 
of  a  newspaper,  book,  broadcast  or  other  form  of  communication  in  or  affecting 
interstate  or  foreign  commerce.  Such  broad  protection  avoids  the  difficulty  of 
trying  to  define  the  "press,"  a  problem  that  contributed  to  the  inability  of  Con- 
gress to  agree  on  a  federal  shield  law  for  the  press. 

Question.  Why  does  the  Administi'ation  give  work  product  special  protection? 

Answer.  These  materials  are  central  to  the  work  of  journalists  and  authors.  By 
focusing  on  those  documentary  materials  that  we  believe  must  receive  protection, 
we  are  able  to  keep  exceptions  permitting  a  search  to  the  barest  minimum.  This 
focus  permits  us  to  extend  coverage  to  all  persons  who  are  engaged  in  the  dis- 
semination of  information  through  a  medium  in  or  affecting  interstate  commerce. 
The  Administration's  proposal  also  offers  a  substantial  subpoena-first  protection 
to  other  documentary  materials  held  by  a  person  in  connection  with  his  or  her 
plans  to  disseminate  information. 

Question.  What  does  work  product  include? 

Answer.  Work  product  includes  the  notes,  photos,  negatives,  tapes,  videotapes, 
outtakes.  films,  interview  files,  drafts  or  other  documentary  materials  created  by 
or  for  an  individual  in  connection  with  his  or  her  plans  to  disseminate  informa- 
tion except  such  work  product  as  constitutes  contraband  or  fruits  or  instnmien- 
talities  of  a  crime.  The  materials  need  not  be  prepared  for  pul)licat!on  in  order 
to  recf^ive  protection  as  long  as  they  are  maintained  in  connection  with  plans  to 
publish.  The  proposal's  protection  of  work  product  would,  for  example,  bar  any 
search  for.  or  .seizure  of.  a  reporter's  notes  relating  to  tii)s  about  fraudulent  deals 
provided  by  a  government  whistle-blower,  the  unpublished  photographs  of  a 
demonstration. 

Ques-tion.  Would  your  proposal  have  protected  the  Pentagon  Papers  against 
search  ? 

Answer.  The  proposal  permits  a  search  or  seizure  of  documents  if  the  person 
possessing  the  materials  has  committed  or  is  committing  the  criminal  offense  for 
whicli  tlie  evidence  is  sought.  Therefore,  a  search  would  be  permissible  if  the 
government  were  investigating  the  newsperson  involved  for  the  crime  of  un- 
authorized possession  of  national  defense  materials  set  forth  in  1!^  TT.S.C.  793(c). 
All  l)nt  one  of  the  many  bills  introduced  in  Congress  contain  a  similar  exception 
njid  would  also  permit  a  search  for  the  Pentagon  Papers.  It  is  important  to 
note  that  in  the  more  than  ()0-year  history  of  that  espionage  statute,  the  federal 
government,  to  the  l)cst  of  our  knowledge,  has  never  prosecuted  a  newsperson  for 
such  conduct.  Moreover,  any  legislative  attempt  to  preclude  a  search  for  the 
Pentason  Papers  might  also  prevent  the  prompt  retrieval  of  secret  strategic  in- 
fortnation  about  missile  sites  that  we  would  want  to  secure  as  quickly  as  possible. 

Question.  How  would  the  proposal  be  enforced? 

Answer.  The  proposal  creates  a  civil  damage  action  in  favor  of  any  person 
subjected  to  a  search  in  violation  of  the  requirements  of  the  statute.  Violations 
coinmifted  by  federal  officers  and  agents  would  lie  governed  by  tlie  procedure  con- 
tainoil  ill  amendments  to  the  Federal  Tort  Claims  Act  tliat  have  been  propo.sed  by 
the  .Vdministration.  That  procedure  combines  a  damage  action  against  tlie  federal 
goveriuiient  with  administrative  sanctions  where  v.'arranted  against  the  offend- 
ing individual  officers.  Violations  coniTnitted  by  local  or  municipal  employees 
would  triggtM-  a  damage  remedy  against  the  governmental  borly  employing  the 
bical  law  eiiforceinent  official,  oiistacles  jiosed  iiy  tlie  Eleventh  Amendment  rights 
of  the  states  would  preclude  the  creation  of  a  damage  remedy  against  tlie  state 
governments  as  part  of  federal  legislation.  As  a  result,  the  Administration  pro- 
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posal  would  create  a  damage  action  against  tlie  offending  state  officer  unless 
and  until  tlie  state  passed  legislation  of  its  own  suhstitutiiig  the  state  for  the 
individual  officer  as  the  party  responsible  for  the  payment  of  damages  to  the 
victim  of  the  search. 

Question.  Does  the  proposed  legislation  apply  to  the  states? 

Answer.  Yes.  The  proposal  ai)plies  not  only  to  federal  agents,  but  also  to  state 
and  local  officials.  The  se^arch  in  the  t>1nnpynl  Diiihf  case  and  other  searches  of 
press  offices  were  conducted  by  state  and  local  police  rather  than  federal  agents. 
A  proposal  limited  to  the  federal  government  would  not  be  responsive  to  the  prob- 
lems rai.^ed  by  the  Stanford  Daily  case. 

Question.  Why  doesn't  your  inoposal  extend  protection  against  searches  to  all 
parties  not  susi)ected  of  involvement  in  the  crime  under  investigation? 

Answer.  The  subject  of  so-called  ■"third  party"  searches  is  being  carefully 
analyzed  by  the  Administration.  Our  review  has  revealed  numerous  complexities 
that  we  believe  require  further  study.  We  have  determined  that  a  proposal  to 
provide  needed  protection  against  searches  for  First  Amendment  materials  should 
not  be  delayed  while  we  continue  to  analyze  the  third  party  issue. 

A  number  of  difficult  questions  are  presented  by  the  issue  of  third  party 
searches.  Extending  our  proposed  restrictions  on  searches  to  all  persons  not 
suspected  of  involvement  in  the  crime  under  investigation  may  encourage  criminal 
suspects  to  conceal  evidence  in  the  "sanctuaries*'  of  third  parties.  And  some 
third  parties,  who  may  or  may  not  Vie  involved  in  the  crime,  may  be  sympathetic 
or  closely  related  to  the  criminal  suspect  and  hence  may  impede  the  efforts  of 
law  enforcement  officers  to  obtain  necessary  evidence. 

Even  if  an  attempt  is  made  to  focus  only  on  special  "confidential"  relation- 
ships that  might  be  threatened  by  police  searches  (such  as  the  lawyer-client  or 
doctor-patient  relationship),  it  is  difficult  to  ascertain  which  gToups  or  relation- 
.ships  should  be  selected  for  protection.  There  is,  for  example,  great  variation 
among  the  states  in  the  selection  of  relationships  that  receive  special  protection, 
as  well  as  in  the  degree  of  protection  given. 

Finally,  extending  protections  against  state  and  local  .searches  beyond  the 
boundaries  of  the  Administration's  proposal  raises  complex  constitutional  ques- 
tions which  are  still  under  Administration  review. 

In  light  of  the.se  complexities,  we  believe  that  further  study  is  necessary,  and 
we  are  committed  to  continuing  that  study.  In  the  meantime,  we  have  deter- 
mined that  the  Stanford  Daily  decision  poses  such  a  serious  threat  to  the  press 
that  our  proposal  to  provide  needed  protection  should  not  be  delayed. 

Appendix  A 

THE    GENERAL    APPROACH    FOR   PRESS    PROTECTION 

The  Administration  propo.sal  would  prohil)it  a  search  for,  or  a  seizure  of,  the 
notes,  photographs,  or  other  work  product  of  a  person  possessing  such  materials 
in  connection  with  the  dissemination  to  the  public  of  a  newspaper,  book,  broad- 
cast, or  other  similar  foi-m  of  public  communication  in  or  affecting  interstate  or 
foreign  commerce. 

"Work  product"  would  consist  of  any  doctimentary  materials  created  by  or  for 
an  individual  in  connection  with  his  or  her  plans  for  dissemination  of  informa- 
tion to  the  public,  including  notes,  photographs,  tapes,  interview  files,  and  drafts, 
except  such  materials  as  constitute  contraabnd  or  the  fruits  or  instrumentalities 
of  a  crime. 

There  would  be  only  two  exceptions.  The  proposal  would  not  forbid  a  seai-ch 
for,  and  .seizure  of.  press  work  product  if  the  person  possessing  the  material  has 
committed  or  is  committing  the  criminal  offense  for  which  the  evidence  is  sought 
or  if  the  immediate  seizure  of  the  material  is  necessary  to  prevent  the  death 
of  or  serious  botlily  injury  to  a  human  Iteing. 

The  few  documents  which  are  held  for  publication  but  are  not  work  product — 
because  they  were  not  created  by  or  for  the  press  or  because  they  are  fruits  or  in- 
strumentalities of  a  crime — would  receive  the  protection  of  a  "subpoena-first" 
rule.  With  limited  exceptions,  in  all  cases  where  non-work  product  documentary 
evidence  is  sought,  the  subpoena  process  would  have  to  b(>  followed  witliout  a 
search  until  all  appellate  remedies  were  exhausted.  Tlie  exceptions  are  for  situ- 
ations where  :  the  person  po.ssessing  the  materials  has  committed  or  is  committing 
the  criminal  offense  for  which  the  evidence  is  sought:  or  the  immediate  seizure 
of  the  material  is  necessary  to  prevent  the  death  of  or  serious  bodily  injury  to  a 
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human  being ;  or  the  giving  of  notice  pursuant  to  a  subpoena  duces  tecum  would 
lead  to  the  destruction,  alteration  or  concealment  of  the  materials ;  or  delay  in  an 
Investigation  or  trial  occasioned  by  review  proceedings  after  an  initial  court  or- 
der to  deliver  the  documents  in  response  to  a  subpoena  would  threaten  the  in- 
terests of  justice.  The  possessor  of  the  materials  would,  in  the  last  case,  be  given 
notice  and  an  opportunity  to  submit  an  affidavit  setting  forth  the  factual  basis  for 
any  contention  that  the  materials  sought  are  not  properly  subject  to  seizure. 

Senator  Bayii.  Our  next  witnesses  are  goinp:  to  sit  as  a  panel.  They 
bring  a  significant  amount  of  expertise  in  tliis  area.  "We  have  Mr. 
Jerome  B.  Fallv,  the  attorney  for  the  plaintiff  in  the  Stanford  Daily 
case,  from  San  Francisco.  We  have  Prof.  William  Cohen  from  the 
Stanford  Law  School  and  Prof.  Paul  Bender  of  the  University  of 
Pennsylvania  Law  School. 

Gentlemen,  we  appreciate  very  much  your  being  with  us.  We  are 
anxious  to  have  your  legal  expertise  for  our  record  as  well  as  our  at- 
tempts in  the  legislative  area. 

TESTIMONY  OF  JEROME  B.  FALK.  ATTORNEY  FOE  STANFORD 
DAILY,  SAN  FRANCISCO,  CALIF. 

Mr.  Falk.  Mr.  Chairman,  I  will  begin  for  the  panel.  I  intend  to  dis- 
cuss policy  questions  and  the  merits  of  the  problem,  so  to  speak.  Pro- 
fessors Cohen  and  Bender  will  then  address  the  question  of  Congress' 
power  to  legislate  in  this  area. 

It  is  a  great  privilege  for  me  to  be  with  you  today.  I  have  prepared 
written  testimony.  I  would  ask,  in  the  interest  of  being  able  to  shorten 
it  somewhat  this  morning,  that  the  full  statement  be  made  part  of  the 
record. 

Senator  Bayh.  Without  objection,  we  will  be  glad  to  do  that.  We  ap- 
preciate your  understanding  that  we  are  operating  under  time 
constraints. 

Senator  Bayii.  There  aie  some  questions  that  I  assume  we  will  be 
able  to  ask  all  of  you  o-entlomen  in  writing  after  the  hearing. 

Mr.  Falk.  I  would  also  ask,  Mr.  Chairman,  if  copies  that  I  brought 
along  for  the  committee  might  be  made  a  part  of  the  record.  These 
include  OTir  reply  to  the  Government's  amicus  curiae  brief.  I  am  thank- 
ful to  say  that  it  has  been  somewhat  reputiated  today.  There  is,  in  addi- 
tion, the  brief  for  respondent  and  our  petition  for  rehearing.  These 
set  out  tlie  legal  issues. 

Senator  Baytt.  Yes,  we  are  happy  to  have  those  as  part  of  our  file. 

ISTi-.  Fatjv,  Thank  you. 

AVliat  I  intend  to  focus  upon  today,  especially  in  view  of  the  Gov- 
ernment's proposed  approach  addressed  only  to  the  press,  is  the  impact 
of  the  Stanford  DaUi/  case  insofar  as  that  decision  authorized  the 
search  of  wliat  I  woidd  like  to  call  the  institutional  third  party.  By 
this  I  mean  an  institution  or  place  where  confidential  information 
relating  to  numerous  other  persons  is  kept,  such  as  in  a  newspaper,  a 
law  office,  an  accounting  firm,  a  bank,  a  credit  bureau,  a  private  inves- 
tigation firm,  a  welfare  department,  an  office  of  a  social  worker,  a  psy- 
chiatrist's office,  a  hospital,  a  telephone  business  office,  a  large  em- 
ployer, a  security  service,  or  even  offices  of  Senators  and  INIembers  of 
the  House  of  Representatives. 

Such  information  is  often,  but  not  necessarily,  privileged.  I  want  to 
be  clear  that  I  do  not  think  that  the  problem  stops  at  the  offices  of 
those  who  enjoy  common  law  or  statutory  privileges. 
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If  a  person  is  a  logitimato  objoct  of  a  criminal  invosti<zation,  a  ])ros- 
ecutor  mi<rht  well  have  a  reason  or  need  to  see  files  relatino;  to  that 
person  maintained  in  any  or  all  of  these  kinds  of  institutions.  In  a 
proper  case  sncli  files  may  be  snbpenaed  and  if  not  privilejxed  they  will 
have  to  be  produced.  The  issue  Ave  are  talking  about  is  whether  those 
institutions  and  others  may  also  be  searched. 

I  think  in  light  of  the  administration's  position  I  would  say  this :  I 
consider  its  proposal  rather  limited  in  light  of  the  problem.  It  would 
be  helpful  to  underscore  briefly  the  major  differences  l)etween  the  sub- 
pena  which  the  law  has  always  permitted  to  be  directed  to  third  parties 
and  a  search  warrant. 

The  first  is  that  a  search  pursuant  to  warrant  frusti-ates  the  opportu- 
nity of  the  person  that  is  the  owner  of  the  premises  to  raise  any  opposi- 
tion to  compelled  production.  If  there  is  a  privilege  or  if  there  is  any 
other  legal  ground,  the  search  warrant  cuts  off  that  opportunity  to 
object  because  under  the  law  of  every  State  that  I  know  of  a  search 
warrant  cannot  be  resisted  or  its  execution  delayed  even  for  a  second. 

The  second  important  distinction  is  that  searches  are  basically  indis- 
criminate while  subpenas  are  precise.  A  subpena  requires  the  possessor 
of  the  evidence  to  come  forth  with  that  evidence  if  it  is  his  or  her  pos- 
session. A  search  warrant  authorizes  the  police  to  enter  and  to  examine 
everything  until  the  evidence  has  been  located  or  its  absence  confirmed. 

In  the  Daily  case,  the  evidence  sought  was  not  in  the  possession  of 
the  Stafford  Daily,  but  the  police  in  the  course  of  determining  it  was 
not  there  went  through  filing  cabinets,  desk  drawers,  shelves,  and 
wastebaskets.  Although  the  officers  later  denied  it,  the  Daily  witnesses 
testified  that  the  officers,  who  were  supposed  to  be  looking  for  partic- 
ular photographs,  had  had  an  opportunity  to  read  and  examine  private 
notes  and  correspondence  during  the  search. 

As  a  practical  matter,  there  is  no  way  a  search  of  this  kind  can  be 
confined  to  only  the  material  sought.  There  is  no  way  of  assuring  that 
confidential  and  private  materials,  other  than  those  sought,  would  not 
be  examined. 

So  it  seems  to  me  that  when  Assistant  Attorney  General  Heymann 
talks  about  the  difficulties  in  distinguishing  between  items  in  a  lawyers 
files,  some  of  which  are  privileged  and  others  of  which  are  not,  the 
difference  between  a  search  and  a  subpena  becomes  crucial.  In  a  sub- 
pena situation,  there  is  an  opportunity  to  go  through  the  file  and  pull 
those  items  which  are  privileged  and  to  segregate  them.  That  oppor- 
tunity is  lost  in  the  context  of  a  search  pursuant  to  a  warrant.  The 
police  have  an  opportunity  to  see  everything. 

In  the  course  of  Assistant  Attorney  General  Heymann's  testimony, 
he  said  several  times  that  this  is  not  a  new  problem ;  that  the  Daily  case 
did  not  change  the  prol)lem  except  as  it  made  us  aware  of  its  existence ; 
that  it  only  changed  it  in  the  context  of  the  press.  I  very  strongly 
disagree. 

Part  of  the  answer,  it  seems  to  me,  of  why  we  have  this  problem 
today  in  1978  is  given  in  Justice  Stevens  dissenting  opinion  in  Avhich  he 
provides  important  historical  perspective. 

He  points  out  that  prior  to  fhe  decision  of  the  Supreme  Coui't  in 
Warden  v.  Haydcju  which  you  discussed  earlier,  it  was  generally  un- 
derstood that  the  power  to  search  was  limited  to  searches  for  instru- 
mentalities by  which  crimes  are  committed  such  as  burglary  tools  and 
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tlie  like,  fruits  of  crime,  weapons,  and  contraband.  Mere  evidence,  pri- 
marily including  documents,  was  not  a  lawful  object  of  search. 

In  Wojxlen  v.  Hayden  the  court  overturned  the  mere  evidence  rule. 
As  Justice  Stevens  observed  in  his  Daily  dissent,  "the  persons  who 
possess  evidence  that  may  help  to  identify  an  offender  or  explain  an 
aspect  of  a  criminal  transaction  far  outnumber  those  who  have  custody 
of  Aveapons  or  plunder." 

^Moreover,  those  persons  in  possession  of  heroin,  a  quantity  of  coun- 
terfeit money,  or  machineguns  are  not  likely  to  be  innocent  third 
parties;  the  very  possession  of  such  property  makes  one  in  almost  any 
instance  that  one  can  conceive  of  a  "suspect."  So  it  was  the  overruling 
of  the  more  evidence  rule  in  19()7  that  made  the  third-party  search  of 
the  Daily  in  1971  legally  possible. 

The  Daily  case  was  almost  literally  a  case  of  first  impression. 
Although  unhappily  it  was  not  the  last  of  its  kind,  insofar  as  we  can 
tell  it  was  the  first.  We  could  find  no  evidence — and  I  think  it  is  now 
generally  conceded — that  any  search  of  a  newspaper  office  prior  to 
that  time  had  ever  before  been  conducted. 

"Wo  found  four  appellate  cases,  that  are  cited  in  our  briefs  and  in 
the  Supreme  Court  opinion,  which  dealt  with  third-party  searches.  We 
road  them  and,  as  far  as  we  could  tell,  those  were  the  only  times  in 
which  the  issue  of  third-party  searches  had  ever  been  litigated.  I  think 
that  I  can  go  further  and  say  that,  to  our  knowledge,  it  is  the  only 
time  in  which  it  has  ever  been  suggested  or  reported. 

When  it  is  said  that  this  is  a  new  problem,  and  when  ]\Ir.  Justice 
White  said — speaking  for  the  majority  of  five  in  the  Daily  decision — 
that  the  district  court's  prohibition  of  searches  was  a  "sweeping  re- 
vision of  the  fourth  amendment,"  it  seems  to  me  that  that  charge  was 
unfair  and  inaccurate.  While  it  is  true  that  the  Federal  courts  had 
never  before  condemned  a  third-party  search  as  such,  they  had  until 
1067  insured  that  third-party  searches  would  not  be  conducted  by  for- 
bidding searches  for  mere  evidence  altogether. 

Searches  of  institutional  third  parties  of  the  kind  I  just  described 
will  vei-y  often  result  in  the  broach  of  privacy  of  documents  and  ma- 
terials which  are  by  custom,  common  understanding,  or  even  but  not 
necessarily  common  law  or  statutory  privilege,  regarded  as  confiden- 
tial. It  is  far  from  clear  whether  State  evidentiary  privileges — which 
of  course  may  be  assorted  in  opposition  to  a  subpena — are  as  a  matter 
of  State  law  also  a  barrier  to  third-party  searches. 

It  is  now  clear — at  least  I  think  it  is  clear — that  Federal  law  pro- 
A'idos  no  protection  in  that  regard  because  the  Daih/  opinion  asserts 
that,  "State  shield  law  objections  that  might  be  asserted  in  opposition 
to  compliance  with  a  subpoena  aiv  largdv  irrelevant  to  determining 
the  leiralitv  of  a  senrch  warrant  under  the  fourth  amendment." 

This  kind  of  injury  to  privacy  interests  is  dangerous  and  unneces- 
sarv.  An  institutional  third  party,  such  as  the  Daily^  or  a  bank  or  any 
other  kinds  of  institutions  T  have  mentioned,  will  virtually  by  defini- 
tion involve  none  of  the  ambiguity  about  whether  a  person  is  a  non- 
suspect,  a  third  party,  or  in  fact  a  suspect  to  which  the  court  alluded 
wh(Mi  it  wrote  of  the  "=;eemingly  blameless  third  party  *  ^  *  may  not  be 
innorent  at  all"  or  who  may  be  closolv  related  to  the  suspects.  ^ 

T  notice  \\\w\\  Assistant  Attorney  General  Hoymann  spoke  in  his 
testimony  to  you,  ho  spoke  as  if  it  were  a  polar  problem,  as  if  there 
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is  nobody  in  between.  He  says  you  have  the  press  over  here  and  they 
ouirht  to  be  protected,  and  yoii  liave  on  the  other  liand  the  brother-in- 
law,  the  fatlier,  or  the  sister  of  the  dope  dealer.  However,  tliei-e  is  a 
hu^e  cateo:orv  in  between,  the  cateo-ory  of  tlie  institutional  third  party 
Avho  has  no  interest  in  destroying  evidence  and  who  can  be  tnisted  to 
obe}^  the  law.  I  submit  this  is  the  likely  place  for  the  third-party 
searches  of  the  future  once  the  full  potential  of  this  kind  of  search 
is  realized  by  prosecutors  and  police. 

Senator  livYir.  INIay  I  put  in  a  question  here  ? 

Mr.  Heyniann  seemed  to  recognize  this.  The  law,  prior  to  Zurcher 
and  Tlaydcv,  recognized  certain  exceptions.  If  you  have  someone  who 
is  about  to  destroy  evidence  you  should  use  a  warrant,  but  that  is  an 
(exception  which  has  been  pretty  well  recognized,  has  it  not  ? 

INIr.  Falk.  It  was  conceded  by  us  through  the  Daily  case,  yes. 

Senator  Bayii.  I  see.  That  determhiation  Avould  have  to  be  made  by 
a  judge? 

Mr.  Falk.  Yes. 

Senator  Bayh.  So  it  does  not  seem  to  me  that  my  position  would  be  a 
dramatic  departure  or  a  revolutionary  recodification  of  the  fourth 
amendment.  The  judge  continues  to  exercise  discretion  with  regard  to 
third  parties. 

Mr.  Falk.  Yes,  but  the  Dally  opinion  is  a  revision.  The  Dally  deci- 
sion suggests  that  that  danger  of  destruction  may  not  even  be  con- 
sidered by  the  magistrate  and  that  he  can  authorize  a  third  party  search 
simply  on  a  showing  that  the  evidence  is  there.  Perhaps  it  is  not  useful 
io  point  a  finger  and  ask  what  is  a  revision  and  w^hat  is  a  change,  but 
it  is  certainly  clear  that  that  is  a  change  in  the  practice.  It  may  be 
that  no  court  has  ever  squarely  passed  on  it  before,  but  it  seems  to  me 
clearly  a  change  in  the  practice. 

In  a  moment  I  will  give  some  examples  of  real  third  party  searches 
that  I  think  will  curl  one's  hair. 

Senator  Bayii.  Yes.  Please  proceed. 

Mr.  Falk.  "When  we  talk  about  the  institutional  third  parties,  it 
seems  to  me  fair  to  say  that  there  is  absolutely  no  reason  in  the  law, 
in  logic,  or  human  experience  to  presume  that  a  bfink.  a  law  firm,  an 
•accounting  finn,  or  any  business  unrelated  to  a  criminal  suspect  would 
destroy  evidence  in  the  teeth  of  a  subpena. 

To  illustrate  the  problem,  Mr.  Chairman,  I  would  ask  you  to  con- 
sider with  me  two  examples  that  we  put  to  the  Supreme  Court  in  the 
petition  for  rehearing,  which  has  been  made  a  part  of  the  record.  I  will 
read  them  if  I  may.  They  illustrate  the  problem. 

The  first  is  this '. 

A  lawyer's  file  contains  evidence  relevant  to  a  criminal  investigation  of  his 
client.  Tlie  docnments  sought  are  kept  in  a  file  room  containinii:  files  of  numerous 
clients.  As  would  ordinarily  he  the  case  with  an  attorney's  files,  the  specified 
documents  are  in  a  file  surrounded  hy  other  documents  not  sought  hy  the  warrant, 
protected  hy  the  attorney-client  privilege.  The  police  have  no  reason  to  helieve  the 
lawyer,  who  is  lielieved  to  he  reputable,  would  disregard  a  subpoena  or  destroy 
the  evidence.  They  nevertheless  obtain  a  warrant  and  appear,  without  warning, 
and  demand  immediate  access  to  the  file  room.  The  lawyer's  request  that  he  he 
permitted  to  locate  the  documents  sought  by  tlie  wari'ant  is  denied,  the  police 
explaining  that  they  are  entitled  to  lool<  and  select  for  themselves  in  accordance 
with  the  warrant. 

The  second  example  is  this.  It  is  familiar  to  you  because  you  have 
liad  some  testimony  about  it : 
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In  furtherance  of  a  criminal  investigation  of  a  sex  offense,  the  police  desire 
to  examine  the  psychiatric  records  of  the  victim,  who  had  sought  help  after  the 
ofCense.  There  was  no  reason  to  believe  that  the  psychiatrist  would  disregard 
a  subix)ena  or  destroy  the  evidence.  Nevertheless,  rather  than  afford  the  psy- 
chiatrist an  opportunity  to  produce  the  records  in  response  to  a  subpoena, 
the  i)olice  obtain  a  warrant  to  search  the  file  room  of  the  psychiatric  clinic 
where  the  victim  was  treated.  In  an  unsuccessful  attempt  to  locate  the  records, 
the  investigators  look  through  all  the  patient  files  of  the  clinic,  seeing  (at  the 
least)  the  names  of  each  person  who  had  sought  psychiatric  help  at  that 
facility. 

These  examples  are  not  farfetched.  The  problem  that  we  have 
today  is  more  than,  as  Assistant  Attorney  General  He3'mann  expressed 
it,  "insecurity." 

At  least  two  warrants  have  been  issued  for  the  search  of  law  offices 
in  California  since  the  Daily  search.  The  facts  in  one  of  these  cases 
are  even  more  chilling  than  the  example  which  I  just  read  and  which 
we  put  to  the  Supreme  Court.  Indeed,  since  I  have  prepared  my  testi- 
mony, I  have  learned  even  more  of  the  facts  of  that  case. 

The  case  was  called  People  v.  Driscoll.  It  was  never  fully  litigated 
because  the  defendant  ultimately  pled  guilty.  This  case  occurred  in 
San  Diego. 

My  understanding  is  that  in  that  case  a  woman  was  charged  witli 
murder.  She  had  written  a  letter.  My  prepared  testimony  refers  to  it 
as  a  letter  to  her  father  but  I  believe  that  is  in  error  and  that  it  was 
a  letter  to  a  social  worker.  The  letter  was  in  eilect  a  confession. 

The  letter  was  given  by  the  social  worker  to  the  defendant's  law- 
yer. Perhaps  the  lawyer  revealed  its  existence.  In  anj^  event,  the 
prosecution  became  aware  that  the  hivvyer  had  the  letter. 

The  prosecution  made  a  motion  in  the  trial  court  to  compel  the  law- 
yer to  produce  the  letter.  The  trial  court  ruled — incorrectly,  I  tliink. 
but  nevertheless  ruled — that  the  letter  was  privileged  and  did  not 
have  to  be  turned  over. 

The  prosecution  might  have  sought  relief  from  that  ruling  in  the 
State  appellate  courts.  However,  rather  than  do  so,  they  found  an- 
other judge,  made  an  ex  parte  application,  obtained  a  search  warrant, 
and  arrived  at  the  lawyer's  office  armed  with  police  and  the  warrant 
and  went  through  his  entire  office.  Thev  went  through  his  files  until 
they  found  the  letter.  Of  course,  that  process  was  an  end  run  around 
•A  judicial  determination,  correct  or  incorrect,  that  the  matter  was 
))rivilcged.  They  had  the  opportunity  to  see  everything  in  his  office, 
whether  it  was  privileged,  whether  it  involved  other  clients,  whether 
it  involved  this  client,  and  so  forth. 

Similarly,  the  second  example,  involving  the  search  of  the  psy- 
chiatric clinic,  is  not  hypothetical.  Such  a  search  was  actually  per- 
formed by  investigators  employed  by  the  Santa  Clara  County  district 
attorney,  whose  office  was  also  involved  in  the  Daily  search.  That 
seai-ch  was  conducted  in  1978  after  Judge  Peckham  had  made  his 
initial  I'uling  in  the  Stanford  Daily  case. 

The  facts  of  that  case  are  in  the  Daily  record  and  are  summai'ized  in 
ivs))ondent's  brief  that  is  now  part  of  your  record  at  pages  6  and  7.  I 
undoj-stand  you  have  also  had  some  testimony  from  a  witness  to  that 
search. 

It  seems  to  me  that  if  the  -jiresent  majority  of  the  Su]n"eme  Court  of 
the  ITjiitod  States  finds  in  the  Constitution  no  protection  against  real 
intrusions  of  privacy  such  as  these,  then  the  need  for  action  by  Con- 
gress is  apparent. 
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Imagine,  if  3'on  will,  the  reaction  of  the  patients  of  the  Stanford 
Psychiatric  Clinic,  some  of  whom  arc  disturbed  individuals,  when  they 
learned  of  the  police  search  of  the  file  room.  Of  course,  the  sex  oll'enso 
victim  would  have  been  disturbed  if  the  search  had  been  successful 
because  his  rights  to  confidentiality  under  the  i)atient-physician  priv- 
ilege, or  the  psychotherapist-patient  privilege  that  California  law  rec- 
ognizes, would  have  been  frustrated. 

But  imagine  the  other  patients  at  the  clinic  who  had  nothing  what- 
ever to  do  with  the  crime  under  investigation,  and  who  under  any 
theory  of  waiver  or  relevance  maintained  their  right  to  privacy.  Need- 
lessly, the  police  had  access  to  a  file  room  in  which  the  names  of  every 
person  treated  at  the  clinic  had  been  arranged,  I  presume,  in  alphabeti- 
<>al  order.  INIany  ])eople — and  certainly  the  average  paranoid — would 
be  deeply  disturbed  at  the  disclosure  to  representatives  of  the  Govern- 
m.ent  that  they  had  been  seeking  psychiatric  help. 

In  the  same  vein,  imagine  the  reaction  of  the  typical  client  of  a  law 
firm  upon  reading  in  the  newspaper  that  his  lawyer's  file  room  or  her 
lawyer's  file  room  had  been  searched  by  police  in  the  course  of  investi- 
gating criminal  activity  involving  some  other  client  of  the  law  firm. 

Against  the  significant  privacy  interests  which  I  have  been  discuss- 
ing. I  recognize — as  you  did.  j\Ir.  Chairman,  at  the  outset — that  there 
must  be  balance.  You  have  the  legitimate  interest  of  law  enforcement. 
All  of  us  are  concerned  about  that  as  well. 

But  in  light  of  the  histoi-y  of  third  party  searches,  or  the  lack  of 
such  a  history,  claims  that  law  enforcement  needs  to  be  free  to  conduct 
third  party  searches  ought  to  be  viewed  with  considerable  skepticism. 

Prior  to  1967,  as  I  have  indicated,  such  searches  would  have  been 
illegal.  As  I  have  also  indictaed,"  I  know  of  no  instance  in  which  this 
kind  of  third  party  search  was  permitted.  Law  enforcement  thus  man- 
ao'cd  for  the  first  190  or  200  years  of  this  Nation's  existence  to  function 
without  searching  third  parties ;  and  it  is  difficult  to  believe  that  there 
is  now  a  newly  discovered  need. 

Mv  focus  today  has  been  on  the  institutional  third  party  because  I 
think  in  that  context  the  issues  that  are  posed  are  the  clearest.  There  is 
no  compelling  justification  for  such  searches.  It  can  'be  presumed  that 
third  parties  will  obey  the  law  when  they  are  institutions  of  that  kind. 
Tlie  danger  to  privacy  rights  of  enormous  numbers  of  people  is  there. 
I  Ix^lieve  that  this  is  the  context  in  which  the  problem  is  most  likely  to 
arise  because  the  files  of  instituional  third  parties  are  tempting  targets 
for  law  enforcement  people  seekng  information. 

I  do  waiit  to  conclude  by  saying  that  we  oua'ht  not  to  overlook  the 
individual  third  party.  Perhaps  there  is  a  problem  in  some  in=tances  of 
relatives  of  suspects  who  might  destrov  evidence,  but  I  would  su.ofgest 
that  the  prol^lem  can  be  overstated  to  the  point  that  important  privacy 
riirhf  s  of  all  Americans  can  be  lost. 

Suppose,  for  example,  that  a  friend  or  family  member  of  mine  were 
suspected  of  a  crime  and  the  prosecutor  believed  that  I  held  a  docn- 
meiit  relevant  to  th.at  investigation  of  that  case.  TTnder  the  Daily 
decision,  my  home  or  office,  or  l^oth.  could  be  searched  without  a  majris- 
trate  even  pausing  to  inquire  whether  there  was  a  reason  to  think 
that  T  would  destroy  the  evidence  sought  bv  tho  ^Prosecution.  Shou.ld 
not  a  mairistrate  at  least  be  renuired  to  ask  that  question?  Should 
not  the  nature  of  the  person  holding  the  evidence,  his  relationship  (o 
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tlie  suspect,  his  reputation  for  honesty,  and  his  record  of  law  abiding- 
be  evaluated  before  the  police  take  a  step— a  search— which  can  only 
be  justiiied  on  the  ground  that  this  citizen  cannot  be  trusted  to  comply 
with  a  subpena? 

It  may  be  said,  as  the  Assistant  Attorney  General  does  say,  that  it 
will  often  be  difficult  to  determine  in  advance  whether  a  citizen  will 
or  will  not  destroy  evidence  and  disregard  a  subpena.  I  think  that  this 
is  probably  true.  But  surely  no  one  will  defend  the  massive  intrusion  of 
a  third  party  search  where  there  is  no  fear  that  a  subpena  would  not 
suffice. 

The  issue,  then,  is  whether  that  decision  of  whether  a  subpena  will  or 
will  not  suffice  should  be  made  by  the  police  in  their  unfettei-ed  dis- 
cretion or  by  a  disinterested  magistrate  applying  clear  legal  standards. 
I  submit  that  by  simply  identifying  the  question  the  answer  is  sup- 
plied. It  was  said  best  by  Justice  Jackson  many  years  ago.  If  I  may,  I 
Avould  like  to  read  that  very  short  statement  he'made  in  1948: 

The  point  of  the  fourth  amendmeut,  which  is  often  not  grasped  by  zealous 
officers  *  *  *  [is  that  the  basis  for  search  imist  be  drawn  by  k  neutral 
and  detached  magistrate  instead  of  being  judged  by  the  officer  engaged  in 
the  often  competitive  enterprise  of  ferreting  out  crimes  *  *  -  when  the  right 
of  search  is,  as  a  rule,  to  be  decided  by  a  judicial  officer,  not  by  a  policeman  or 
government  enforcement  agent. 

For  these  reasons,  I  hope  your  subcommittee  will  recommend,  and 
that  Congress  M'ill  enact,  legislation  to  remedy  this  serious  threat  to 
the  privacy  rights  of  all  of  ns. 

Senator  Bayh.  Thank  you  very  much,  ]\Ir.  Falk.  I  appreciate  vour 
contribution. 

[The  prepared  statement  of  Jerome  B.  Falk,  Jr.,  follows :] 

Prepared  Statement  of  Jerome  B.  Falk,  .Tk. 

Mr.  Chairman  and  Members  of  the  Subcommittee:  It  is  a  very  great  privilege 
to  be  with  you  today  to  discuss  the  need  for  legislation  to  protect  legitimate 
rights  of  privacy  which,  in  my  opinion,  have  been  jeopardized  by  the  decisions  of 
the  Supreme  Court  in  Zurcher  v.  Stanford  Daily.  I  was  the  lead  counsel  for  the 
Stanford  Daily  in  that  case,  and  I  hope  that  you  will  accept  my  assurance  that 
my  presence  here  reflects  more  than  the  well-recognized  lawyer's  inability  to  sit 
down  when  the  case  is  over.  In  fact,  I  am  here  because  it  seems  to  me  that  all 
of  us — every  law  abiding  and  liberty  loving  American — lost  a  great  deal  when 
the  Daily  case  was  decided. 

What  I  would  like  to  do  today,  in  addition  to  answering  any  questions  you 
might  have  for  me,  is  to  discuss  some  of  the  ramihcations  of  "the  Daily  case. 
Because  tliere  have  been  some  suggestions  that  the  Court's  decision  is  rather 
limited,  and  perhaps  may  even  be  confined  to  its  own  facts  as  the  case  law 
develops.  I  think  it  important  to  see  just  how  awesomely  sweeping  the  decision 
of  the  Supreme  Court  really  is.  And,  because  most  of  the  commentary  T  have  read 
has  addressed  the  impact  of  the  dec-ision  on  the  press,  I  wish  to  i)lace  special 
emphasis  on  the  impact  it  will  have  on  rights  of  privacy  in  other  sectors  of 
society.  In  other  words,  I  wish  to  provide  what  might  be  thought  of  as  a  "damage 
report"  following  wliich  the  urgent  need  for  repairs  should  be  evident. 

In  particular,  T  intend  to  focus  upon  the  impact  of  the  Daily  decision  insofar 
as  it  .'iiibtorizcs  the  search  of  wliat  I  would  like  to  call  the  ••institutional  tliird 
party."  By  this  I  mean  any  institution,  place  where  confidential  per.sons  or 
financial  information  relating  to  nnmrroua  other  pcrftona  i/t  L-ept.  such  as  news- 
paper, law  office,  accounting  firm,  bank,  credit  bureau,  private  investigation  firm, 
physician,  i>sycliiatrist,  hospital,  teleithone  ])usiness  office,  credit  bureau,  large 
emi>loyer,  security  service,  or  even  offices  of  Senators  or  meml>ei-s  of  the  House 
of  Representatives.  If  .Tohn  .Tones  is  the  legitimate  object  of  a  criminal  investiga- 
tion, the  prosecutor  might  well  have  a  reasonable  need  to  see  files  relating  to 
Jones  maintained  in  any  or  all  of  those  offices.  In  a  proper  case,  they  mav  be 
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subpoenaed  and  the  tiles  on  Jones  will  be  produced.  The  issue  presented  by  the 
Daily  decision  is  whether  each  of  those  institutional  third  parties  may  now  also 
be  searched  in  furtherance  of  such  an  investigation. 

There  are  two  fiuidamental  differences  between  a  subpoena  of  Mr.  Jones'  tile 
directed  to  his  bank,  doctor,  or  accountant  and  a  search  ot  their  ofiices.  The  lirst 
is  that  a  search  frustrates  the  opportunity  to  raise  any  ol)jections  which  might 
legitimately  be  asserted  in  opposition  to  compelled  production.  A  subpoena  of 
materials  which  are  privileged,  or  otherwise  exempt  from  production,  can  be- 
challenged  by  a  timely  motion  to  quash.  But  under  tlie  law  of  Calif(u-nia.  and  I 
am  sure  of  every  other  state,  a  seai'ch  warrant  may  not  be  resisted.  Thus  the 
opportunity  for  judicial  review  in  a  proceeding  in  which  both  sides  are  represented 
is  foreclosed  by  use  of  the  warrant  process. 

The  second  objection  is  that  searches  are  ba.sically  indisci-iminate  while  sub- 
poenas are  precise  and  targeted.  A  subpoena  requires  the  possessor  of  the  evidence 
sought  to  produce  that  evidence.  A  search  warrant  autliDrizes  the  police  to  entei: 
and  to  search  everything  until  the  evidence  has  l)een  Iwated  or  its  altsf^u-e  con- 
fiiTued.  In  the  Daily  search,  tJie  police  examined  tiling  cabinets,  deslc  drawers, 
shelves  and  wastebaskets.  Although  the  officers  denied  it,  the  Daily  witnesses 
testified  that  the  officers — who  were  supposed  to  be  looking  for  i(thotographs — 
had  an  opportuniity  to  read  private  notes  and  correspondence  during  the  search. 
There  is,  as  a  practical  matter,  no  way  that  a  search  of  this  kind  can  be  confined 
so  that  confidential  and  private  materials  other  than  those  soiujht  by  the  police 
will  not  be  seen  and  examined. 

These  two  aspects — the  lack  of  opportunity  for  a  judicial  determination  of 
possible  grounds  of  objection,  and  the  indiscriminate  nature  of  the  intrusion — 
will  be  especially  serious  in  the  context  of  a  search  of  institutional  third  parties. 
Very  often,  such  third  parties  will  have  legitimate  grounds  for  objection,  for  in 
many  cases  there  will  be  statutory  or  common-law  pi-i\-ileges  that  apply,  as  in 
the  case  of  files  of  a  law  office,  ph.vsician.  or  psychiatrist.  And.  inevitaldy.  an  in- 
stitutional third  party's  file  room  will  contain  confidential  information  about 
numerous  persons  other  than  tlie  object  of  investigation. 

A  threshold  question  which  many  of  you  might  be  asking  is  ^^■hy,  suddenly  in 
1978,  has  this  pi^oblem  surfaced?  Part  of  the  answer  is  found  in  Mr.  Justice 
Stevens'  dissenting  opinion,  in  which  he  provides  an  important  historical  i[\er- 
spective.  Prior  to  the  decison  of  the  Supreme  Court  in  Warden  v.  Hayden.  387 
U.S  2.94  (1967).  it  was  generall.v  understood  that  the  power  to  search  was  limited 
to  searches  for  instrumentalities  by  which  crimes  are  committed  (such  as 
burglar  tools),  fruits  of  crime,  weapons,  and  conti-aband.  "]Mere  evidence",  .siich 
as  documents,  was  not  a  lawful  oliject  of  search.  In  Warden  v.  Haydcv,  the  Court 
overruled  the  "mere  evidence"  rule.  As  Mr.  .Justice  Stevens  observed  in  his  Daily 
dissent,  "the  persons  who  possess  evidence  that  may  help  to  identify  an  offender, 
or  explain  an  a.^qiect  of  a  criminal  transaction,  far  outnumber  those  who  havt» 
custod.v  of  weapons  or  plunder."  56  L.  Ed.  2d  at  5.50.  Moreover,  those  persons  in 
possession  of  hei-oin,  a  quantity  of  counterfeit  money,  or  machine  guns  are  not 
likely  to  be  innocent  third  parties  ;  the  very  i>osse.ssiou  of  such  propert.v  makes  one 
a  "suspect."  Thus  the  overruling  of  the  "mere  evidence''  rale  in  19(37  made  the 
third  party  search  possible. 

The  Daily  ease  was  almost  literally  a  case  of  first  impression.  Although  nn- 
happil.v  the  search  of  the  Daily  offices  in  1971  was  not  the  last  of  its  kind,  it  ap- 
pears to  have  been  the  first.  We  coidd  find  no  evidence  that  such  a  search  of  a 
newspaper  office  had  ever  before  been  conducted.  And,  except  for  four  state  court 
decisions  which  suggested  that  third  i>arty  searches  were  illegal,  it  was  also  the 
finst  time  the  issue  of  third  party  searches  of  anybod.v  liad  been  litigated. 

Therefore,  when  Mr.  Justice  White,  speaking  for  the  majority  of  five  in  the 
Daily  case,  referred  to  the  District  Court's  decision  in  the  Daily's  favor  as  a 
"sweeping  revision  of  the  Fourth  Amendment"  (56  Ij.  FA.  2d  at  584),  the  charge 
was  more  than  a  bit  unfair.  While  it  is  true  that  the  federal  courts  had  never 
before  condemned  a  third  part.v  search  as  such,  they  had  until  1967  ensured  that 
third  party  searches  would  not  be  conducted  by  forl)idding  searches  for  "mere 
evidence." 

Put  whether  the  decision  of  the  Daily  case  be  thought  to  create  a  "new"  rule 
or  affirm  the  "old"  one.  the  rule  it  ado])ts  is  an  exceedingly  tolerant  one.  For 
while  it  pays  lip  service  to  the  idea  (hat  all  searches  must  be  "reasonable",  the 
Court  insists  tliat  "courts  may  not.  in  the  name  of  Fourth  Amendment  reason- 
ableness, forbid  the  States  from  issuing  warrants  to  search  for  evidence  simpl.v 
because  the  owner  or  possessor  of  the  place  to  Ite  searched  is  not  tlieu  reas.>nably 
suspected  of  criminal  involvement"    (id.  at  538)    and  upholds  a  search  of  Ihe 
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Daily  under  circumstances  which  are  as  unreasonable  as  any  that  might  be 
conceived. 

There  is  little  if  anything  in  the  Court's  opinion  in  the  Daily  case  which  sug- 
gests that  the  power  to  search  third  parties,  and  especially  institutional  third 
parties,  will  be  restrained  in  any  way  by  the  courts.  Some  measure  of  the 
breadtli  of  the  opinion  is  provided  by  the  facts  of  the  Daily  cast  itself,  which  the 
Court  impliedly  found  to  be  "reasonable"  by  its  judgment  upholding  the  search. 
In  fact,  a  Petition  for  Rehearing  was  filed  which  said : 

'•Having  rejected  a  flat  prohibition  against  third  party  searches  where  a 
subpoena  lias  not  been  shown  to  be  an  inadequate  tool,  the  Court's  opinion  and 
analysis  virtually  ends.  The  Court  wholly  fails  to  treat  important  issues  which 
analytically  must  be  faced  before  it  can  rightly  conclude — even  on  the  Court's 
own  premises — that  this  search  was  'reasonable'  within  Fourth  Amendment 
standards."  (Petition  for  Rehearing  at  7-8.) 

The  Petition  was  denied  without  comment.  That  denial  would  be  less  disturbing 
if  the  Daily  opinion  provided  meaningful  assurance  that  magistrates,  in  the 
first  instance,  and  reviewing  courts  in  the  last,  would  be  obliged  to  apply  a  mean- 
ingful standard  of  "reasonableness"  as  a  limitation  upon  the  power  to  search 
third  parties.  But  the  implicit  holding  in  the  Daily  case  that  the  search  of  its 
offices  was  "reasonable"  seems  to  foreclose  that  possibility.  After  all,  what  in- 
quiry did  the  magistrate  make  as  to  the  "reasonableness"  of  the  Daily  search? 
For  all  the  record  shows,  he  made  absolutely  none.  He  did  not  inquire  whether 
there  were  likely  to  be  sensitive  or  even  privileged  materials  in  the  possession  of 
the  Daily.  He  did  not  examine  the  pos.sibility  of  obtaining  those  materials  by 
subpoena.  He  did  not  inquire  whether  there  were  any  reasons  why  a  search  was 
necessary.  He  did  not  explore,  or  for  all  the  record  reveals  consider  in  any  way, 
whether  special  limitations  and  conditions  should  be  included  in  the  warrant  to 
minimize  the  disruption  of  the  paper,  the  needless  disclosure  of  any  confidences, 
or  injury  to  other  First  Amendment  and  privacy  interests.  Indeed,  the  magis- 
trate did  not  even  consider  requiring — and  the  warrant  plainly  did  not  com- 
macd — that  the  executing  ofilcers  first  inform  the  Daily  precisely  what  items 
wore  sought,  inquire  as  to  whether  they  existed  and  where  they  were  located, 
and  afford  the  Daily  an  opportunity  to  produce  them. 

Searches  of  institutional  third  parties  will  vei\v  often  result  in  the  breach  of 
privncy  of  documents  and  materials  which  are  by  custom,  common  under- 
standing or  even  common-law  or  statutory  in'ivilege,  regarded  as  confidential.  It 
is  far  from  clear  whether  state  evidentiary  privileges — which  of  course  may  be 
asserted  in  opposition  to  a  subpoena — are  as  a  matter  of  state  law  also  a 
barrier  to  third  party  searches.  See  Note.  Search  and  Seizure  of  the  Media:  A 
Statutory.  Fourth  Amendment  and  First  Amendment  Analysis,  28  Stan.  L.  Rev. 
OHT  (1076).  It  is  now  clear  that  federal  law  provides  no  protection  in  that  re- 
gard :  the  Daily  opinion  fiatly  asserts  that  "state  shield  law  objections  that 
might  be  asserted  in  opposition  to  compliance  with  a  subpoena  are  largely  ir- 
relevant to  determining  the  legality  of  a  search  warrant  under  the  Fourth 
Amendment."  56  L.  Fd.  2d  at  .543. 

This  injury  to  privacy  interests  is  unnecessary.  An  institutional  third  party, 
such  as  the  Daily,  will  involve  none  of  the  ambiguity  about  the  "non-.suspect" 
or  "third  party"  status  to  which  the  Court  alluded  when  it  wrote  of  the  "seem- 
ingly lilameless  third  party  *  *  *  [which]  may  not  be  innocent  at  all"  (.56  L. 
Ed.  2d  at  .".SO)  or  who  may  bo  closely  related  to  the  sTispects.  Likewise,  an  in- 
stitutinnal  third  party  is  entitled  to  the  presumption  of  the  law  that  it  will  com- 
ply with  a  sub]>oena  and  will  not  destroy  evidence.  (It  goes  without  saying,  of 
course,  that  "compliance"  in  this  context  does  not  exclude  legitimate  exercise  of 
legal  remedies  to  challenge  a  subpoena,  such  as  a  motion  to  quash). ^  Certainly 


^  In  this  cr.nnpotinn.  a  ■word  or  two  a'lont  the  Daily's  "iihoto  po'lcy".  Tvhich  has  lieen 
nuK-h  misnndprstoorl  in  sonip  of  tlip  oonimiMilary  on  tlie  case,  micht  he.  heliifu!.  The  Dfiihi 
hnrl  pnt)lisho(1  an  oditorial  in  v.liich  it  flesTiberi  incirtonts  in  ■whicli  its  photoj:fraphers  had 
heen  pxfhulpfl  from  ccrtnin  enmpns  meetincs  hfcanse  tliose  T>respnt  feareri  that  photo- 
graphs taken  would  )ie  suhpoent'ci.  In  response,  the  Dnili/  said  tliat  It  wonld  print  news- 
wortliv  phototrraplis  without  recrard  to  their  possible  eaiiaeity  to  ineriminate  others,  hut 
that  thereafter  it  would  flestroy  the  nnpnldished  photofrra]>hs.  In  context,  it  is  perfectly 
clear  from  the  editorial  that  the  editors  contemplated  destruction  of  photographs  before 
service  of  any  subpoena  ;  indeed,  the  very  purpose  of  the  non-retention  policy  was  to 
deter  the  i'Jsnance  of  subpoenas.  The  undisputed  evidence  presented  to  the  District  Court 
was  that  the  policy  did  vot  contemp'ate  destruction  of  any  item  covered  by  a  subpoena 
and  statf'd  that  it  "is  the  policy  of  the  DnUii  not  to  destroy  any  material  covered  by  a 
indiciall.v  atithorized  subnoena."  It  wjis  also  undisputed  that  "no  such  destruction 
hardl  ever  occurred."  Tlie  t.'ourt's  opinion  does  not  in  an.v  way  rely  on  this  aspect  of 
the  case,  doubtless  because  the  entire  issue  of  the  photo  policy  was  never  presented  to 
the  magistrate — and  was  thus  irrelevant  to  the  issuance  of  the  warrant  or  to  Its  legality. 
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there  is  no  reason  to  presume  that  a  bank,  law  firm,  accounting  firm,  or  the  like 
will  destroy  evidence  in  the  face  of  a  subpoena. 

One  is  tempted  to  hope  that  the  Court  did  not  mean  wliat  it  seems  to  have 
said,  and  that  subsequent  opinions  will  begin  to  work  out  meaningful  limitations 
on  the  broad  power  to  search  third  parties  which  the  Doily  opinion  confers. 
Unfortunately,  however,  the  Court  apparently  has  no  intention  of  doing  so. 
As  noted  earlier,  a  Petition  for  Rehearing  Avas  filod  in  which  the  nee<l  for 
clarification  was  expressed.  In  that  Petition,  the  Court  was  asked  to  consider 
two  examples : 

"(1)  A  lawyer's  file  contains  evidence  relevant  to  a  criminal  investigation  of 
his  client.  The  documents  sought  are  kept  in  a  file  room  containing  files  of 
numerous  clients.  As  would  ordinarily  be  the  case  with  an  attorney's  files, 
the  specified  documents  are  in  a  file  surrounded  by  other  documents,  not  sought 
by  the  warrant,  protected  by  the  attorney-client  privlege.  The  police  have  no 
reason  to  believe  the  lawyer,  who  is  believed  to  be  reputable,  would  disregard' 
a  subpoena  or  destroy  the  evidence.  They  nevertheless  obtain  a  warrant  and 
appear,  without  warning,  and  demand  immediate  access  to  the  file  room.  The 
lawyer's  request  that  he  be  permitted  to  locate  the  documents  sought  by  the 
subpoena  is  denied,  the  police  explaining  that  they  are  entitled  to  look  and 
select  for  themselves  in  accordance  with  the  warrant. 

'•(2)  In  furtherance  of  a  criminal  investigation  of  a  sex  offense,  the  police 
desire  to  examine  the  psychiatric  records  of  the  victim,  who  had  sought  help 
after  the  offense.  There  was  no  reason  to  believe  that  the  psychiatrist  would 
disregard  a  subpoena  or  destroy  the  evidence.  Nevertheless,  rather  than  afford 
the  psychiatrist  an  opportunity  to  produce  the  records  in  response  to  a  sub- 
poena, the  police  obtain  a  warrant  to  search  the  file  room  of  the  psychiatric 
clinic  where  the  ^-ictim  was  treated.  In  an  unsuccessful  attempt  to  locate  the 
records,  the  investigators  look  through  all  the  patient  files  of  the  clinic,  seeing 
(at  the  least)  the  names  of  each  person  who  had  sought  psychiatric  help  at 
that  facility."  (Petition  or  Rehearing  at  6). 

The  Petition  For  Rehearing  added  the  following  comment : 

"We  do  not  for  a  moment  suppose  that  the  Court  meant  to  grant  police  of- 
ficers carte  blanche  to  conduct  needless  searches  of  this  kind.  But  nothing 
found  in  the  Court's  opinion — unless  there  is  a  requirement  of  overall  reason- 
ableness— provides  the  slightest  protection  against  such  abuses.  It  will  evi- 
dently be  no  answer  to  say  that  the  records  of  a  psychiatric  patient  or  the  files 
of  a  client  are  privileged,  for  the  Court's  opinion  expressly  rejects  such  con- 
siderations as  "largely  irrelevant  to  determining  the  legality  of  a  search  war- 
rant under  the  Fourth  Amendment."  [56  L.  Ed.  2d  at  543].  Nor  is  it  any  con- 
solation to  the  victim  of  an  obiectively  unreasonalle  search  that  "[w]here,  in 
the  real  world,  subpoenas  would  suffice,  it  can  be  expected  that  they  will  be 
employed  by  the  rational  prosecutor."  [56  L.  Ed.  2d  a  540].  The  Constitution 
and  the  courts  surely  provide  protection  against  the  needless  intrusion  upon 
privacy,  and  especially  upon  privileged  precincts,  in  the  case — hopefully  rare — 
of  a  prosecutor  or  police  investigator  who  fails  to  act  as  the  Court  has  "ex- 
pected." Yet  only  if  the  magistrate  is  empowered  and  required  to  determine 
that,  on  all  the  facts,  the  proposed  search  is  reasonable  is  there  even  minimal 
protection  for  important  privacy  interests.  The  Court's  opinion  as  it  now  stands 
fails  clearly  to  instruct  magistrates  to  perform  that  vital  function."  (Petition 
For  Rehearing  at  6-7). 

The  Court's  denial  of  the  Petition  for  Rehearing,  without  comment,  forecloses 
for  the  foreseeable  future  any  constitutionally  gi-ounded  answer  to  the  threat 
which  those  two  examples  pose.  Nor  are  they  in  any  way  far-fetched.  At  least 
two  warrants  have  been  issued  for  the  search  of  law  '.ifiices  in  California,  and 
the  facts  in  one  of  those  cases  are  even  more  chilling  than  the  first  example 
furnished  the  Court.  I  am  informed  that  in  tliat  case,  which  occurred  in  San 
Diego,  a  criminal  defendant's  father  had  found  an  incriminating  document  and 
delivered  it  to  the  defendant's  lawyer.  The  prosecutor  asked  the  lawyer  to 
produce  it  voluntarily,  which  the  lawyer  declined  to  do.  A  subpoena  duces  tecum 
would  have  provided  all  parties  an  0]iportnnlty  to  obtain  a  judicial  determina- 
tion of  whether  the  document  was  privileged.  Instead,  the  poliee  .«:ecnred  a 
warrant  and  searched  the  entiie  law  office  from  top  bottom.  They  found  the  let- 
ter, but  in  the  process  examined  files  pertaining  to  other  clients  and  involving 
confidential  and  privileged  information  wholly  irrelevant  to  the  investigation. 

Similarly,  the  second  example,  involving  the  search  of  a  psychiatric  clinic, 
is   far   from    "hypothetical".    Such   a    search    was   performed   by    investigators 
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employed  by  the  Santa  Clara  County  District  Attorney — whose  office  was  also 
involved  in  the  Daily  search — in  1973.  The  facts  of  that  search  are  set  forth 
in  the  Daily  record  and  are  summarized  in  the  Brief  For  Respondents  at  pp. 

D-«. 

If  the  present  majority  of  the  Supreme  Court  finds  in  the  Constitution  no 
pi>jtectiou  against  gross  intrusions  of  privacy  such  as  these,  the  need  for 
Congressional  action  becomes  apparent. 

Imagine,  if  you  will,  the  reaction  of  the  patients  of  the  Stanford  Psychiatric 
Clinic  when  the  police  search  of  its  file  room  became  known.  Of  course,  the  sex 
\)fl:ense  victim  would  have  been  disturbed  if  the  search  had  been  successful,  for 
his  rights  to  confidentiality  under  the  patient-physician  or  psychotherapist- 
patient  privilege  would  have  been  frustrated.  But  beyond  that,  imagine  the  reac- 
tion of  the  other  patients  at  the  clinic,  who  had  nothing  whatever  to  do  with 
the  crime  inider  investigation,  and  who  under  any  the-ory  of  waiver  or  relevance 
mantained  their  right  to  privacy.  Needlessly,  the  police  had  access  to  a  file  room 
in  which  the  names  of  every  person  treated  at  the  clinic  had  been  arranged, 
I  presume,  in  alphabettical  order.  Many  people — and  certainly  the  average 
paranoid — would  l>e  deeply  disturbed  at  the  disclosure  to  representatives  of  the 
government  that  they  are  seeking  psychiatric  help. 

In  the  same  vein,  imagine  the  reaction  of  the  typical  client  of  a  law  firm 
upon  reading  in  the  newspaper  that  his  lawyer's  file  room  was  searched  by 
police  in  the  course  of  investigating  criminal  activity  involving  .some  other 
clent  of  the  law  firm. 

It  is  important  to  stress  that  I  am  not  simply  concerned  here  with  the  rights 
of  psychiatrists  or  lawyers  or  any  other  institutional  third  party,  although  I 
trust  that  even  psychiatrists,  lawyers,  lianks  and  credit  bureaus  are  not  without 
rights  of  privacy.  But  here  the  problem  goes  far  beyond  the  rights  of  the  custo- 
dians of  the  files.  It  is  the  privacy  rights  of  those  persons  whose  files  are  main- 
tained by  institutional  third  parties  with  whom  I  am  primarily  concerned. 
There  are,  therefore,  few  an^ng  us  whose  rights  of  privacy  are  not  materially 
jeopardized  by  the  Daily  decision. 

Against  the  significant  privacy  interests  I  have  discussed  there  must,  of 
course,  be  balanced  the  legitimate  interests  of  law  enforcement.  In  light  of  the 
history  of  third  party  searches,  claims  that  law  enforcement  need  to  be  free  to 
conduct  third  party  searches  ought  to  be  viewed  with  considerable  skepticism. 
I'rior  to  1967.  such  searches  would  have  been  illegal,  in  almost  every  instance, 
because  they  would  have  been  searches  for  "mere  evidence".  The  reported  cases 
prior  to  the  Daily  search  indicate  no  instance  in  which  a  third  party  search 
was  permitted.  Law  enforcement  managed  for  the  first  200  or  so  years  of  thi.s 
Nation's  existence  to  function  without  searching  third  parties;  and  nothing  has 
l»een  suggested  to  date  which  would  explain  a  newly  di.seovered  need. 

It  is  also  difficult  to  see  how  legislation  curtailing  such  third  party  searches 
c-iuld  possibly  interfere  with  legitimate  interests  of  law  enforcement.  The  sub- 
poena is  a  fully  effective  means  of  obtaining  evidence  from  law-abiding  citi- 
zens, and  indeed  is  the  onlj/  v/ay  to  obtain  evidence  from  third  parties  in  civil 
cases.  Certainly  there  is  no  reason  to  af^siimc  that  institutional  third  parties 
will  disregard  subpoenas  and  destroy  evidence;  legislation  such  as  S.  3164  which 
permits  a  search  on  a  proper  showing  that  the  third  party  would  destroy  or 
hide  the  evidence  sought  surely  deals  with  the  rare  case  in  which  that  problem 
arises. 

My  focus  today  has  been  on  the  institutional  third  party  because  I  think  that 
in  that  context  the  issues  iwsed  are  clearest.  There  truly  is  no  compelling  justi- 
fication for  such  searches  :  and  the  danger  to  privacy  interests  of  larsre  numbers  of 
people  is  enormous.  Moreover,  this  is  where  the  problem  is  most  likely  to  arise, 
for  tlie  files  of  institutional  third  j)arties  contain  vast  amounts  of  information  to 
Avhich  law  enforcement  seeks  access  from  time  to  time. 

P.ut  this  em])hasis  on  institutional  third  parties  should  not  cause  us  to  over- 
look the  individual  third  party.  Suppose,  for  example,  that  a  friend  or  family 
member  of  mine  were  suspected  of  crime  and  the  prosecutor  believed  that  I  held 
a  document  relevant  to  the  case.  Tender  the  Daihi  case,  my  home  and  oflice  could 
be  searched  without  a  magistrate's  even  pausing  to  inquire  whether  there  was 
reason  to  think  that  T  would  destroy  the  evidence  sought.  Should  not  a  magis- 
trate be  reqtiired  to  ask  that  question?  Should  not  the  nature  of  the  per.srin  hold- 
ing the  evidence,  his  relationship  to  the  sus]>ect.  his  reputation  for  honesty,  and 
his  7-ecord  of  law-abidance  be  evaluated  before  the  police  take  a  step — a 
search — which  can  only  be  justified  •.)n  the  ground  that  this  citizen  cannot  be 
trusted  to  comply  with  a  subpoena? 


365 

It  may  be  said  that  it  will  ofton  be  diffionlt  to  determine  in  advanoe  whether 
a  citizen  will  or  will  not  destroy  evidence  and  disref;ard  a  subpoena.  I  think  that 
this  is  j)r()bal)ly  true.  But  surely  no  one  will  defend  the  massive  intrusion  of  a 
third  party  search  where  there  is  no  fear  that  a  subpoena  would  not  suffice.  The 
issue,  then,  is  whether  that  decision  should  be  made  by  the  jjolice  in  their  unfet- 
tered di.seretion  or  by  a  disinterested  magistrate  applying  clear  legal  standard.s. 
I  submit  that  merely  to  identify  the  question  is  to  answer  it.  It  was  said  best  by 
Mr.  .Tustice  Jackson  many  years  ago  : 

•'The  point  of  the  Fourth  Amendment,  which  is  often  not  grasi>ed  by  zealous 
officers  *  *  *  [is  that  the  basis  for  search  must]  be  drawn  by  a  neutral  and 
detached  masistrate  instead  of  beinj:  judged  by  the  officer  engaged  in  the  often 
competitive  enterprise  of  ferreting  out  crime  *  *  *  when  the  right  of  privacy 
must  reasonably  yield  to  the  right  of  search  is,  as  a  rule,  to  be  decided  by  a 
Tudicial  officer,  not  bv  a  policeman  or  government  enforcement  agent."  (Joh^iaoti 
V.  rnitc<J  States.  S33  U.S.  10,  13  (1948). 

For  the.se  reasons.  I  hope  your  sul)€ommittee  will  recommend,  and  that  Con- 
gress will  enact,  legislation  to  remedy  this  serious  threat  to  the  privacy  rights 
of  all  of  us. 

Senator  Bayh.  Professor  Bender  ? 

TESTIMONY  OF  PATJL  BENDER,  PROFESSOR  OF  LAW,  UNIVERSITY 
OF  PENNSYLVANIA  LAW  SCHOOL,  PHILADELPHIA,  PA. 

'Slv.  Bender.  It  is  a  pleasure  to  appear  before  yon,  ]Mr.  Cliairinan.  I 
Avas  not  able  to  prepare  a  written  statement  prior  to  this  hearing,  but 
will  submit  such  a  statement  at  a  later  time,  for  inclusion  in  the  record. 
I  hope  you  Avill  feel  free  to  interrupt  for  questions  as  I  go  alone;. 

I  will  address  myself  primarily  to  the  question  of  whether  Concrress 
lias  constitutional  power  under  section  5  of  the  14th  amendment,  to 
eriact  legislation  generally  requiring;  some  kind  of  adversary  hear- 
in  o-  before  the  issuance  of  a  warrant  or  other  process  against  third 
parties  who  are  nonsuspects. 

In  my  view.  Congress  does  have  such  i:)ower.  I  disagree  with  what  I 
gatlier  will  ultimately  be  the  position  of  the  Ju.stice  Department  that 
Congress  does  not  have  such  power  under  section  5. 

I  also  disagree  with  what  my  good  friend  Philip  Hevmann  said 
a  short  while  ago  about  there  being  substantial  academic  disagreement 
on  this  question,  I  think,  in  fact,  that  there  will  not  be  substantial 
academic  disagreement.  Although  the  question  at  first  seemed  to  me  a 
very  difficult  one,  as  I  have  thought  about  it,  it  has  seemed  to  me  to  be 
a  much  easier  one.  I  think  most  academicians  will  ultimately  agree  that 
tliere  is  section  5  power  here. 

Senator  B.vyh.  I  assume  that  you  and  Professor  Cohen  would  have 
no  objection  if  we  share  your  opinions  with  tlie  Office  of  Legal  Coim- 
sel  and  the  Justice  Department. 

I  honestly  believe  that  there  is  a  possibility  of  affecting  people's  judg- 
ment on  this  issue. 

Getting  the  expertise  of  peojde  like  yourself  cotdd  indeed  have  a 
significant  impact  on  what  the  final  determination  by  the  Ofllce  of 
Leiral  Counsel  is. 

Excuse  me  for  interrupting. 

^fr.  Bexder.  I  would  bo  ])leasod  if  you  would  share  our  vieAvs.  T  think 
Professor  Cohen  and  I  take  essentially  the  same  view. 

Let  me  start  with  the  commerce  clause,  which  the  Justice  Depart- 
ment believes — and  I  agree — does  provide  constitutional  power  to  i)ro- 
tcct  the  press  and  other  material  being  prepared  for  publication.  I  do 
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not  think  there  is  any  significant  disagreement  about  that.  I  would  saVy 
however,  tliat  the  commerce  clause  can  be  used  much  more  broadly  than 
j  ust  with  regard  to  the  press  or  publishers. 

The  commerce  clause  can,  I  think,  take  Congress  quite  far  in  this 
area.  Under  the  commerce  clause  the  Congress  could  protect  third 
parties,  no  matter  Avliat  their  profession,  who  are  themselves  in 
commerce  individually  and  also  protect  third  parties  wlio  are  in  a 
profession  that  is  dominantly  in  commerce. 

I  would  have  little  doubt,  for  example,  that  you  could  protect,  under 
the  commerce  clause,  lawyers'  offices  from  unannounced  searches  on 
warrants  and  require  some  kind  of  adversary  hearing  before  a  lawyer's 
office  could  be  searched,  on  a  finding  that  Congress  could  reasonably 
make;  that  lawj^ers,  as  a  profession,  are  engaged  in  intei-state  com- 
merce and  that  a  threat  to  the  privacy  of  lawyers  affects  such  commerce. 

Doctors  are  perhaps  harder  to  reach  under  that  theory.  Accountants 
are  perhaps  easier. 

The  commerce  clause  now  affords  you  an  enormous  amount  of  regu- 
latory power  under  the  standard  of  ■l/cCoIJoch  v.  Maryland.  What- 
ever you  reasonably  view^  as  appropriate  to  further  the  ends  of  inter- 
state commerce,  you  can  do.  As  I  say,  I  think  you  could  use  the  com- 
merce clause  to  protect  a  wide  variety  and  a  wide  range  of  third 
parties  from  searches  on  ex  parte  warrants. 

However  expansive  the  connnerce  chiuse  power  is,  however,  there  are 
probably  some  third  parties  that  the  commerce  clause  power  does 
not  reach  at  all,  or  as  to  whom  it  would  be  a  matter  of  some  significant 
question  whether  the  commerce  power  was  applicable. 

Another  problem  with  the  commerce  clause  is  oue  of  remedies.  If  you 
rely  on  the  commerce  clause  alone  to  pass  this  legislation  and  then  you 
want  to  give  remedies  against  States  as  well  as  against  individual 
officers,  then  there  are  going  to  be  substantial  sovereign-immunity 
]:)roblems.  The  cases  presently  are  not  entirely  clear,  but  it  seems  as 
though  the  Supreme  Court  thinks  that,  when  Congress  acts  pursuant 
to  its  commerce  clause  powers,  the  11th  amendment  will  stand  in  the 
way  of  remedies  that  go  directly  against  the  States,  whereas  when 
Congress  acts  pursuant  to  its  14th  amend ment  enforcement  power., 
tlien  Fitzpatrich  v.  Bitzer  makes  it  clear  that  you  can  impose  remedies 
directly  on  the  States. 

I  happen  to  tliink  that  the  Court  is  wrong  about  its  apparent  11th 
amendment  views  with  regard  to  the  use  of  the  commerce  clause. 

As  things  stand  now,  however,  that  is  a  potential  difficulty  with 
relying  only  on  the  commerce  clause,  if  Congress  should  want  to  im- 
pose monetnry  i-emedics  directly  a.o-ainst  tlio  States. 

"Wliat  other  powers  are  there?  Before  getting  to  the  enforcement 
clause  of  tlie  14th  amendment,  there  is  nnotber  possibility.  That  is 
the  use  of  the  power  to  place  conditions  on  Federal  grants.  Federnl 
aid  does  flow  to  State  and  local  police  departments.  There  is  Federal 
]iower  to  condition  those  grants.  One  of  tliose  conditions  might  be 
that  thoso  departments  follow  certain  procedures  with  regard  to 
searches  of  third  parties. 

Tliere  are  pi-oblenis  with  this.  T  am  not  sure  that  the  aid  that  is 
presently  given  irops  to  enougli  departments  so  that  the  use  of  that 
route  alone  would  provide  the  coyerao-e  that  you  would  want  to  provide. 

The  aid  mirrht  also  be  refused.  This  theory  turns  on  the  acceptance- 
by  States  of  Federal  aid.  They  might  say  it  is  not  worth  it. 
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Tliere  are  some  constitutional  difficulties  hero.  The  Court  tries  to 
•diaw  a  line  between  relevant  conditions  on  aid  and  using  aid  as  a  kind 
of  pretext  to  enoan;e  in  re<;ulation.  l*erhaps  the  line  has  to  do  with 
whether  the  conditions  relate  more  or  less  directly  to  the  aid,  I  am  not 
•entirely  sure  whether  they  do  here.  It  seems  to  me  that  if  you  are  f  und- 
inir  training,  for  example,  of  police,  then  you  can  make  a  plausible 
argument  that  conditions  on  the  way  police  engage  in  third-party 
searches  are  directly  related  to  that  training. 

The  present  Court,  however,  may  be  much  more  skeptical  than  courts 
have  been  in  tlie  })ast  over  that  kind  of  use  of  Federal  power. 

In  general  let  me  go  back  and  say  that  I  do  not  view  any  of  these  po- 
tential constitutional  theories  for  congressional  action  in  the  area  of 
third-party  searches  as  competing  with  each  other.  You  do  not  have  to 
clioose  between  or  among  theories.  You  can  rely  on  all  of  them.  I  think 
you  should.  Congress  need  not  try  to  predict  in  advance  which  of  the 
theories  is  best  and  then  only  present  that  theory  to  the  Court  because 
tlie  Court  might  disagree  with  your  choice. 

The  sounder  tactic  is  to  rely  on  all  the  potentially  available  bases  for 
your  action.  That  would  leave  it  open  for  the  Court,  if  it  agreed  with 
any  one  of  those  bases,  to  sustain  the  legislation  at  least  insofar  as  it 
flowed  from  that  theory. 

Now  when  we  come  to  the  14th  amendment,  we  enter  a  very  murky 
area.  There  are  very  few  opinions.  Oregon  v.  Mitchell^  the  most  recent 
case,  has  no  opinion  of  the  Court.  Katzenbacli  v.  Morgan  is  difficult  to 
understand.  It  is  a  difficult  area.  All  of  the  answers  are  not  clear.  Some 
of  the  answers,  however,  are  clear.  And  I  think  the  clear  answers  pro- 
vide a  basis  for  Congress  to  act  here. 

This  14th  amendment  enforcement  power  is  a  very  important  con- 
gressional power.  Sometimes  that  is  understated.  The  power  to  enforce 
tlie  14th  amendment,  and  the  13th  and  15th  amendments,  by  appropri- 
ate legislation,  is  one  of  the  great  congressional  powers.  It  is  as  im- 
portant, I  think,  as  the  commerce  power.  In  some  respects  it  is  more 
important. 

Indeed,  shortly  after  the  14th  amendment  was  adopted,  it  was  the 
Supreme  Court's  view,  in  the  Slaughterhovse  cases,  that  the  enforce- 
ment power  was  the  most  significant  part  of  the  14th  amendment. 

It  is  also  important  to  remember  that  the  Court's  expressed  attitude 
toward  the  use  of  this  14th  amendment  enforcement  power  is  just  as 
latitudinarian,  just  as  accepting  of  broad  congressional  power,  as  in 
the  area  of  commerce  regulations.  The  applicable  test  under  the  cases 
is  the  necessary  and  proper  clause  test  announced  by  Chief  Justice 
INIarshall  in  McCulloch  v.  Maryland: 

Let  the  end  be  legitimate.  Let  it  be  within  the  scope  of  the  Constitntion,  and  all 
means  which  are  appropriate,  which  are  plainly  adapted  to  the  end,  and  which 
are  not  prohibited,  are  constitutional. 

Congress  thus  has  enormously  broad  power  to  do  what  section  5  says 
Congress  can  do.  That  is  to  enforce  by  appropriate  legislation  the 
commands  of  the  amendment. 

In  the  Zurclier  case  the  Court  held  that  third-party  searches  are  no 
different  from  searches  of  criminal  suspects  with  regard  to  the  pro- 
cedural requirements  of  the  fourth  amendment.  There  are  no  special 
constitutional  rules  for  third-party  searches. 

How  then  can  we  say  that,  in  the  name  of  enforcing  the  14th  amend- 
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ment,  Congress  can  adopt  a  different  view  from  the  view  adopted  by 
the  Supreme  Court  in  Zurcher  about  what  procedures  are  to  be  required 
])rior  to  third-party  searches?  That  is  the  question  I  want  to  address 
now. 

It  seems  to  me  there  are  two  potential  answers  to  that  question. 
The  first  approach  would  give  Congress  some  power  under  section  5 
to  disagree  with  the  result  in  the  Znrcher  case,  to  say  that  although  the 
Court  in  Zurcher  said  the  Constitution  does  not  require  a  hearing 
before  you  search  third  parties,  Congress  believes  the  Constitution 
does  require  a  hearing. 

Coiiiiress  coukl  ari»:ue  that,  so  lona;  as  it  acts  within  reasonable 
bounds  to  enlarge  or  expand  a  constitutional  right,  it  is  enforcing^ 
that  right  within  the  meaning  of  section  5.  Alternatively,  Congress 
could  argue  that,  insofar  as  the  Court's  judgment  that  hearings  are 
not  constitutioiuilly  required  before  third-party  searches  depends  on 
assumptions  of  fact.  Congress  can  disagree  to  some  extent  with  the 
Court  about  those  facts.  If  Congi*ess  reasonably  finds  facts  contrary 
to  those  assumed  by  tJie  Court,  and  if  Congress  findings  of  fact  lead 
to  a  conchision  of  unconstitutionality,  then  Congress  can  enforce 
the  amendment  in  accordance  with  its  factual  findings. 

I  am  ]iot  at  all  sure  that  the  Zurcher  opinion  does,  in  fact,  rest  on 
factual  judgments.  The  Court  may  simply  have  made  a  legal  judg- 
ment that  tliird-party  searches  are  constitutionally  the  same  as  other 
searches. 

If  the  Court  did  not  rest  on  factual  assumptions  in  deciding 
Zurcher,  then  I  think  it  is  difficult  to  say  that  Congress  can  change 
the  rules  because  it  disagrees  with  the  facts. 

If  Zurcher  does  rest  on  facts  the  two  critical  facts  are :  First,  how 
careful  are  magistrates  in  issuing  warrants?  The  Court  seemed  to 
think  in  the  latter  part  of  its  opinion  that  they  are  quite  careful. 
There  is.  however,  a  lot  of  evidence  to  suggest  that  magistrates  are  not 
so  careful. 

One  of  the  leading  commentators  on  the  fourth  amendment  is  Pro- 
fessor Lafave.  He  has  said,  in  an  article  written  in  1972  about  this 
problem  of  the  care  which  magistrates  exercise  before  issuing 
warrants : 

Warrants  for  the  search  of  premises  are  sometimes  issued  without  serious 
consideration  of  whether  probable  cause  exists. 

A  second  fact  which  the  Coui't's  judgment  in  Zurcher  may  have 
rested  upon  is  the  extent  to  which  third-party  searches  interfere  with 
innocent  peo})le's  privacy,  constitute  a  real  tangible  interference  not 
only  with  the  operation  of  newspapers  but  the  feelings  of  privacy  and 
security  of  innocent  citizens  generally.  The  Court  seems  to  think  there 
is  really  no  danger  because  police  would  often  engage  in  unannounced 
thir(l-])arty  searches,  would  do  it  very  responsibly  when  thev  did 
search  third  parties,  would  normally  ask  before  searching,  and  things 
sufli  as  that.  So  it  was  not  something  really  to  be  worried  about. 

If  Congress  disagreed  with  those  two  factual  judgments  about  how 
careful  magisti-ates  are,  on  the  one  hand,  and  how  much  of  a  likely  in- 
terference with  the  privacy  of  innocent  people  thei-e  is  likely  to  be,  on 
the  other  biuid,  tluMi.  to  the  extent  that  the  Coui't's  decison  in  Zurcher 
turned  on  those  factual  judgments,  I  think  there  is  at  least  a  chance 
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lo  say  that  coiifijressional  lejrislation  based  on  those  findino:s  of  fact 
would  be  constitutional  under  section  5.  You  accept  the  fiiulin<;s  of 
fact  and  that  chan<i;es  the  constitutional  result. 

I  am  troubled  about  both  of  these  theories  for  saying  that  Con<Tress 
can  disagree  with  the  Court's  constitutional  decisions.  I  am  not  sure 
that  it  is  fair  to  say  that  ''enforce"  means  "enlarge,"  ns  that  word  is 
used  in  section  5  of  the  14th  amenduient.  I  am  reluctant  to  conclude 
that  Congress  can  disagree  with  the  Court  over  relevant  facts  because 
it  seems  to  me  that  the  power  to  disagree  might  be  used  at  times  to 
justify  diuiinishing,  as  well  as  enlarging,  constitutional  rights.  So  I 
would  prefer  to  look  for  a  section  5  theory  that  does  not  involve  dis- 
agreement between  Congress  and  the  Court  over  the  meaning  of  the 
fourth  amendment,  T  think  such  a  theory  exists. 

Senator  Bayii.  Excuse  me.  Is  it  not  fail*  to  assume  that  the  14th 
amenduient  is  not  too  different  froui  the  foundation  of  a  building? 
]Maybe  this  is  a  crude  comparison.  There  is  a  foundation  there  in  terms 
of  what  the  14th  amendment  actually  says  but  how  that  is  hnple- 
mented  is  part  of  the  process  of  putting  the  structure  on  top  of  the 
foundation. 

Mr.  Bexder.  T  agree.  T  think  the  critical  words  are  "how  it  is  imple- 
mented." In  this  case  I  think  you  can  take  the  "it"  as  being  what  the 
Supreme  Court  thinks  ai-e  violatious  of  the  fourth  auiendment.  You  in 
Congress  can  implement  the  Court's  view  of  the  amendment  that  with- 
out disaffreeino'  at  all  with  the  Court  about  the  meanino:  of  the  fourth 
amendment.  Congress  can  do  this  by  utilizmg  its  power  to  create 
remedies  for  violations  of  the  14th  amendment — a  power  that  flows 
directly  fi'om  Congress  authority  to  "enforce"  the  amendment. 

My  analysis  runs  as  follows:  All  the  Court  has  said  in  Zurclier  is 
that  the  fourth  amendment  does  not  require  that  there  be  an  adversarial 
hearing  prior  to  third-party  searches.  Third-party  searches  are  thus 
not  necessarily  unconstitutional  when  they  take  place  on  warrants  and 
probable  cause  alone. 

The  Court  would  not,  however,  say — and  it  could  not  say — that  all 
third-party  searches  on  warrants  are  in  fact  constitutional.  We  know 
that  there  are  many,  many  searches  of  suspects  which  take  place  with 
warrants  that  are  not  constitutional  searches.  The  same  thing  would  be 
true  of  third-party  searches. 

How  can  a  search  that  takes  pace  pursuant  to  a  warrant  not  be  a 
constitutional  search?  A  waiTant  is  not  a  com]dete  guarantee  of  con- 
stitutional conduct.  There  ai'e  two  principal  ways  that  a  search  can 
take  place  under  a  wan-ant  and  yet  be  an  unconstitutional  search. 

One,  the  warrant  can  be  invalid.  The  most  usual  way  for  a  war- 
rant to  be  invalid  is  that  it  is  issued  without  a  proper  showing  of  prob- 
able cause.  ITndoubtedly.  there  are  hundreds — even  thousands — of 
cases  in  the  State  and  Federal  reporters  in  Avliich  courts  have  held  that 
searches  were  unconstitutional  because  the  warrant  that  was  issued 
was  issued  without  prol)al)le  cause.  Magistrates,  because  they  often 
do  not  give  the  serious  consideration  they  should,  and  often  are  not 
as  learned  in  the  law  as  they  should  be,  and  most  importantlv  because 
the  warrant  procedure  is  an  ex  parte  procedui-e  where  they  hear  only 
one  side  of  the  story,  often  issue  Avarrants  without  a  proper  showing 
of  Drobable  cause. 

You  have  two  levels  of  problems.  Sometimes  a  policeman  may  have 
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probable  cause  but  he  does  not  state  it  to  the  magistrate.  That  war- 
rant is  unconstitutional.  The  other  problem,  which  is  a  more  impor- 
tant one,  is  that  the  policeman  does  not  have  sufficient  information  to 
constitute  probable  cause,  but  the  magistrate  thinks  that  what  he'  has 
is  probable  cause. 

Another  problem  is  that  a  policeman  can  be  disingenuous.  Police- 
men sometimes  misrepresent  facts.  If  they  get  a  warrant  on  misrep- 
I'esentations,  the  purposes  of  the  fourth  amendment  are  frustrated. 

"Warrants  can  also  be  unconstitutional  because  they  are  improperly 
drawn.  They  may  be  too  broad  or  not  specific  enough.  Warrants  have 
to  describe  with  particularity  the  place  to  be  searched  and  the  particu- 
lar thing  to  be  seized. 

The  other  main  area  where  a  search  with  a  warrant  can  be  an  un- 
constitutional search  has  to  do  with  the  execution  of  the  warrant.  Mr. 
Heymann  referred  to  this  as  "rummaging."  A  policeman  armed  with 
a  warrant  which  says,  "Search  for  a?,"  like  a  letter  or  such,  might  look 
in  places  where  that  letter  could  never  be  found ;  perhaps  he  is  look- 
ing for  a  fairly  bulky  package  and  he  is  looking  in  small  drawers.  Or 
once  he  finds  what  is  described  in  the  warrant,  he  can  keep  on  looking. 

All  those  problems  of  rummaging  involve  unconstitutional  conduct 
on  the  part  of  policemen  in  the  execution  of  warrants. 

What  I  am  trying  to  say  here  is  that  all  the  Supreme  Court  held  in 
Zurcher  is  that  it  is  not  necessarily  constitutional  if  you  act  pursuant 
to  a  warrant.  The  court  has  not  held,  and  it  could  not  hold,  that  all 
searches  with  w^arrants  are  constitutional. 

How  does  that  situation  give  Congress  power  to  enact  third  party 
search  legislation  under  section  5  ?  It  happens  in  this  way.  Everyone 
I  think  would  agree  that  one  thing  Congress  can  do  under  section  5 
of  the  14th  amendment,  under  the  power  to  enforce  the  14th  amend- 
ment, is  to  create  remedies  for  things  that  the  Court  would  believe 
were  violations  of  the  fourth  or  14tli  amendments. 

For  example,  clearly  Congress  can  create  damage  remedies  and  im- 
pose damages,  including  punitive  damages,  and  including  fixed  liqui- 
dated damages,  against  policemoii  and  others  who  engage  in  unconsti- 
tutional searches. 

Congress  remedies,  moreoyer,  need  not  be  damage  remedies  or  retro- 
spective remedies.  They  can  be  prospective  remedies.  They  can  be 
injunction  remedies,  for  example. 

Finally — and  tliis  is  where  we  get  close  to  home — \\\q  congressionally 
designed  remedies  can  be  prophylactic  remedies  or  protective 
remedies. 

If  you  are  dealir.g  Avith  somet]iing  that  evei-yone  would  concede  is  a 
violation  of  tlie  fourth  amendmei^.t  or  tJie  lltli  amendment.  Congress 
can  create  protective,  prophylactic  remedies. 

ITnder  the  McCnllocli  v.  Maryland  formida,  which  is  enormously 
In-oad,  Congress  can  impose  protective  remedies  that  would  lessen  the 
number  of  constitutional  violations  and  make  it  less  likely  that  those 
violations  would  occur.  That  is  precisel}^  what  Congress  did  in  South 
Carolina  v.  Kafzenhach,  where  the  Court  held  that  Congress  could 
create  pro]ilivlactic  remedies  to  lessen  the  incidence  of  racial  discrimi- 
nation in  voting. 

How  do  you  apply  that  theory  here?  If  it  is  true  that  there  will  be 
a  substantial  number  of  unconstitutional  searches  that  take  place  with 
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warrants  because  the  warrants  were  improperly  obtained,  because  there 
was  no  probable  cause,  or  because  the  warrants  were  improperly  exe- 
cuted, it  seems  to  me  that  Congress  can  create  a  preventive,  prophylac- 
tic remedy  to  try  to  reduce  those  occasions  of  unconstitutional  searches. 
An  appropriate  remedy  would  be  a  remedy  which  said  that  there  had 
to  be  an  adversary  hearing  before  a  third  party  was  searched,  because 
an  adversary  hearing  would  substantially  lessen  the  danger  of  these 
two  kinds  of  unconstitutionality  in  the  obtaining  and  execution  of 
warrants. 

If  there  were  an  adversary  hearing  before  process  were  issued 
against  the  third  party,  then  it  would  be  much  less  likely  that  the  mag- 
istrate would  issue  a  warrant  or  a  subpena  based  on  an  erroneous 
finding  that  there  was  probable  cause. 

Our  adversary  system  is  designed  in  the  belief  that  if  you  hear  both 
sides  of  the  question,  then  you  are  more  likely  to  reach  a  correct  answer 
than  if  you  hear  only  one  side.  If  you  give  the  object  of  the  search  the 
right  to  come  in  and  argue  that  there  is  not  proper  cause  and  the  right 
to  cross-examine  the  policeman  who  may  be  misrepresenting  or  stating 
things  inaccurately,  then  you  are  much  more  likely  to  get  to  the  truth. 
Therefore,  you  are  much  more  likely  not  to  have  the  magistrate  pro- 
ceed on  the  ground  that  there  is  probable  cause  when  there  is  not 
probable  cause. 

Second,  a  prior  hearing  enormously  reduces  the  problems  of  rimi- 
maging  because  you  do  not  have  an  unannounced  search  any  more.  If 
you  give  notice  to  the  third  party  that  you  want  some  evidence  pos- 
sessed by  the  third  party,  and  give  him  a  chance  to  come  into  court 
and  respond  to  the  request,  then  third  parties  will  often  decide  volun- 
tarily to  give  over  the  material. 

If  they  do  decide  voluntarily  to  give  over  the  material,  and  if  that 
is  satisfactory  to  the  police,  you  have  eliminated  the  substantial  danger 
of  unconstitutional  rummaging. 

So,  for  both  of  these  reasons  I  think  Congress  can  plausibly  and 
correctly  say  that  the  provision  of  an  adversary  hearing  prior  to  the 
issuance  of  process  against  a  third  party  will  substantially  reduce  the 
danger  of  searches  being  made  without  probable  cause,  will  substan- 
tially reduce  the  danger  of  rummaging,  and  will  also  reduce  dangers 
such  as  the  warrants  being  improperly  framed. 

In  addition,  Congress  can  find  that  the  existing  remedies  for  uncon- 
stitutional searches  are  even  less  adequate  in  the  third-party  search 
area  than  they  are  in  the  area  of  searches  of  suspects.  This  is  true 
because  the  exclusionary  rule,  which  is  one  of  the  principal  remedies 
that  exists  today,  does  not  have  much  force  in  the  area  of  third  party 
searches  because  a  criminal  defendant  cannot  ordinarily  raise  the  third 
party's  rights  by  invoking  the  exclusionary  rule. 

So  you  have  a  situation  where  you  have  a  danger  of  unconstitutional 
third-party  searches,  which  is  even  more  substantial  than  in  the  case 
of  ordinary  searches  because  the  principal  vehicle  by  which  the  con- 
stitutional rules  are  enforced  in  searches  of  suspects,  the  exclusionary 
rule,  does  not  apply  with  much  force  where  third-party  searches  are 
involved.  You  have  a  remedy  that  seems  on  its  face  to  be  calculated 
to  reduce  substantially  the  number  of  these  unconstitutional  searches, 
namely,  an  adversary  hearing  prior  to  the  process.  Such  a  hearing 
will  reduce  the  danger  that  the  magistrate  and  police  will  go  forward 


42-190  O  -  79  -  25 


372 

without  probable  cause,  and  will  also  reduce  the  danger  of  rummaging. 

On  such  findings  Congress  can  then  say,  "We  are  requiring  an  ad- 
versary hearing  prior  to  the  issuance  of  process  against  a  third 
party  as  a  prophylactic,  protective  remedy  to  protect  against  these 
unconstitutional  actions,  which  we  know  have  occurred  and  which 
we  predict  will  continue  to  occur  if  we  simply  use  the  warrant  process." 

Congress  would  not  thereby  be  disagreeing  in  any  respect  with  the 
Supreme  Court.  In  Zurcher  the  Court  did  not  say  that  adversarial 
hearings  would  not  be  an  appropriate  remedy  for  Congress  to  design 
under  section  5.  The  Court  never  addressed  that  issue.  It  was  not  before 
them. 

What  the  Court  said  was  that  adversarial  hearings  are  not  a  constitu- 
tionally required  remedy.  Congress  need  not  disagree  with  that,  for  it 
is  clear  that  section  5  gives  Congress  the  power  to  impose  remedies 
beyond  those  that  are  constitutionally  required. 

Punitive  damages  are  not  constitutionally  required,  and  yet  the 
Congress  can  impose  that  remedy.  There  is  a  whole  range  of  other 
appropriate  remedies  that  Congress  can  choose  to  impose,  if  it  so 
wishes.  The  remedies  in  South  Carolina  v.  Katzenhach  were  not  con- 
stitutionally required,  and  yet  the  Court  held  that  Congress  could 
impose  them  under  section  5. 

Congress  would  thus  be  imposing  a  remedy  appropriately  designed 
to  lessen  the  incidence  of  constitutional  violations.  The  situation  in 
brief  is  that  the  Court  has  the  power  and  the  obligation  to  impose 
those  remedies  that  are  constitutionally  required.  Congress  has  ab- 
solutely no  power  to  take  away  those  remedies. 

However,  in  order  to  enforce  the  14th  amendment.  Congress  can 
design  additional  remedies.  In  this  case  I  think  it  can  design  the 
additional  remedy  of  requiring  an  adversary  hearing  before  a  third- 
party  search,  as  a  prophylactic,  preventive  remedy  for  unconstitutional 
searches  that  might  otherwise  be  directed  against  third  parties. 

Senator  Bayh.  Thank  you  very  much. 

[The  prepared  statement  of  Paul  Bender  follows :] 

Pbepabed  Statement  of  Paul  Bender 

This  statement  is  addressed  to  the  question  of  whether  Congress  has  consti- 
tutional authority,  under  Section  5  of  the  Fourteenth  Amendment,  to  enact 
legislation  requiring  the  States  to  conduct  adversary  hearings  before  they  compel 
the  production  of  evidentiary  material  from  third  parties.*  I  believe  that  Congress 
does  have  such  authority,  flowing  from  its  Section  5  power  to  devise  protective 
remedies  appropriately  designed  to  prevent  Fourteenth  Amendment  violations. 
I  believe,  moreover,  that  Congress  can  exercise  this  protective  Section  5  remedial 
power  without  disagreeing,  in  any  respect  whatsoever,  with  the  Supreme  Court's 
recent  decision  in  Zurcher  v.  Stanford  Daily,  98  S.  Ct.  1970  (1978),  which  held 
that  the  Constitution  itself  does  not  require  adversary  hearings  prior  to  third- 
party  searches  or  seizures.  By  acting  pursuant  to  its  protective  remedial  powers 
Congress  can  thus  avoid  raising  the  diflScult  and  controversial  issue  of  whether 
and  to  what  extent  Section  5  authorizes  it  to  differ  with  the  Supreme  Court  over 
the  substantive  meaning  of  the  Amendment.' 

Section  5  of  the  Fourteenth  Amendment  provides  that  "the  Congress  shall  have 
power  to  enforce,  by  appropriate  legislation,  the  provisions  of  this  article."  Per- 
haps the  most  central  meaning  of  this  Section  5  power  is  that  it  permits  Congress 


1  T.e.,  persona  not  themselves  suspected  of  criminal  activity. 

»  Compare  Katzenhach  v.  Morgan.  SM  U.S.  641  (1966).  with  Oregon  v.  Mitchell.  400 
U.S.  112  (1970).  This  Issue  would,  however,  be  raised  if  Congress  sought  directly  to 
"overrule"  the  Zurcher  case  by  lepislatinp  on  the  premise  that,  with  limited  exceptions, 
the  Constitution  Itself  requires  hearings  prior  to  third-party  seizures. 
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to  enforce  the  Amendment  by  devising  appropriate  remedies  for  its  violation — 
remedies  that  would  not  necessarily  be  required  by  the  Supreme  Court  in  the 
absence  of  legislative  action.  Under  its  enforcement  powers  Congress,  "in  addition 
to  the  courts  *  ♦  ♦  has  full  remedial  power  to  effectuate"  the  post  Civil  War 
Amendments.  South  Carolina  v.  Katzcnbach,  383  U.S.  301,  325  (1966).  The  Court, 
in  the  South  Carolina  case,  explicitly  rejected  the  argument  "that  Congress  may^ 
appropriately  do  no  more  than  to  forbid  violations  of  the  *  *  *  Amendment  [s]  in 
general  terms."  "The  task  of  fashioning  specific  remedies,"  said  the  Court,  is  not 
"left  entirely  to  the  Courts."  Id.  at  327.  Quite  to  the  contrary,  Congress'  remedial 
power  "  'is  complete  in  itself,  may  be  exercised  to  its  utmost  extent,  and  acknowl- 
edges no  limitations,  other  than  are  prescribed  in  the  constitution.'  "  Ibid. 

Permissible  uses  of  Congress'  Section  5  remedial  powers  come  quickly  to  mind. 
Congress,  for  example,  can  use  its  powers  under  Section  5  to  provide  a  civil 
damage  remedy  to  persons  who  are  the  victims  of  Fourteenth  Amendment  viola-' 
tions  (as  it  has,  for  example,  in  42  U.S.C.  §1983),  regardless  of  whether  the 
Supreme  Court  would  hold  such  a  damage  remedy  to  be  constitutionally  required. 
(On  this  latter  issue  cf.  Bivens  v.  Six  Unknoicn  Named  Agents,  403  U.S.  388 
(1971).)  Congress  can  use  its  Section  5  powers  to  authorize  the  award  of  liqui- 
dated or  punitive  damages  that  the  Constitution  would  not  itself  exact  for  con- 
stitutional violations.  Congress  can  also  clearly  impose  criminal  liability  even 
though  the  Constitution  itself  does  not. 

Section  5  remedies,  however,  need  not  be  retrospective  in  nature.  Congress  can 
also  design  reasonable  preventive  or  prophylactic  measures  in  order  to  make 
Fourteenth  Amendment  rights  more  secure.  Such  prophylactic  exercises  of  Section 
5  power  are  especially  appropriate  where  case-by-case  adjudication  constitutes  an 
inadequate  deterrent  to  constitutional  violations,  or  where  it  affords  inadequate 
compensation  to  the  victims  of  such  violations.  The  leading  case  in  this  area  is 
South  Carolina  v.  Katzenbach,  supra,  where  a  unanimous  court  upheld  Congress' 
legislative  suspension  of  literacy  and  other  voting  tests  in  certain  areas  of  the 
country.'  Such  tests  had  not  been  held  to  be  invalid  under  the  direct  force  of  the 
Fourteenth  or  Fifteenth  Amendments.  Indeed,  the  Supreme  Court  had,  just  seven 
years  .before  the  South  Carolina  case  in  Lassiter  v.  Northhampton  Election  Bd., 
360  U.S.  45  (1959)),  upheld  a  North  Carolina  literacy  test  as  against  a  facial 
constitutional  challenge. 

Nevertheless,  the  Court  held  in  the  South  Carolina  case  that  Congress  could 
forbid  such  tests  as  a  preventive  remedy  for  unconstitutional  racial  discrimina- 
tion in  voting — discrimination  that  had  been,  and  that  Congress  reasonably  pre- 
dicted might  continue  to  be,  facilitated  by  the  use  of  literacy  tests.  Four  years 
after  the  South  Carolina  decision  Congress,  in  the  voting  Rights  Act  Amendments 
of  1970,  acted  further  to  suspend  literacy  tests  throughout  the  United  States. 
Again,  a  unanimous  Court  upheld  this  exercise  of  congressional  power  to  enforce 
the  Civil  War  Amendments  in  Oregon  v.  Mitchell,  400  U.S.  112  (1970).  See  also 
Katzenbach  v.  Morgan,  384  U.S.  641,  652-653  (1966)  (alternative  holding). 

The  constitutional  standard  for  judging  the  validity  of  the  exercise  of  Con- 
gress' prophylactic  remedial  powers  under  Section  5  of  the  Fourteenth  Amend- 
ment is  the  same  broadly  permissive  test  established  by  the  Necessary  and  Proper 
Clause  of  the  Constitution  for  the  use  of  other  express  federal  legislative  powers, 
such  as  the  commerce  power : 

"Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  the  constitution,  and 
all  means  which  are  appropriate,  which  are  plainly  adapted  to  that  end,  which 
are  not  prohibited,  but  consist  with  the  letter  and  spirit  of  the  constitution,  are 
constitutional."  McCulloch  v.  Maryland,  17  U.S.  [4  Wheat.]  316,  321,  quoted  in 
South  Carolina  v.  Katzenbach,  supra,  at  326.*  See  also  Katzenbach  v.  Morgan, 
supra,  at  650:  "By  including  §  5  the  draftsmen  [of  the  Fourteenth  Amendment] 
sought  to  grant  to  Congress,  by  a  specific  provision  applicable  to  the  Fourteenth 
Amendment,  the  same  broad  powers  expressed  in  the  Necessary  and  Proper 
Clause  •  ♦  *." 

The  existence  of  broad  legislative  prophylactic  remedial  po^^^ers  under  Section  5 
of  the  Fourteenth  Amendment  thus  seems  clearly  established.  I  believe  that,  with- 
out challenging  the  correctness  of  the  Zurcher  decision,  Congress  can  employ  these 


3  The  legislation  in  South  Carolina  v.  Katzenbach  was  enacted  pursuant  to  Section  2 
of  the  Fifteenth  Amendment.  This  enforcement  provision  is.  except  for  Its  slightly  differ- 
ent wording,  the  same  as  that  contained  In  Section  ^  of  the  E\)urteenth  Amendment. 

♦To  the  same  effect  Is  Ex  parte  Virsrinla,  100  U.S.  339.  345-346  (1880),  approving 
"whatever  legislation  la  appropriate,  that  Is,  adapted  to  carry  out  the  objects  the  amend- 
ments have  in  view,  whatever  tends  to  enforce  submission  to  the  prohibitions  they 
contain  •  •  *." 
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powers  to  require  adversarial  hearings  prior  to  all  third  party  searches  or 
seizures.  My  analysis  runs  as  follows : 

1.  The  Court  held  in  Zurchcr  that  hearings  were  not  constitutionally  required 
prior  to  the  issuance  of  third-party  warrants.  Zurcher  thus  establishes  that  a 
third-party  search  pursuant  to  an  ordinary  ex  parte  probable-cause  warrant  may 
be  a  constitutional  search. 

2.  But  such  a  warranted  third-party  search — like  the  search  of  a  suspect  pur- 
suant to  a  warrant — may  also  be  unconstitutional  for  any  of  a  number  of  differ- 
ent reasons.  The  magistrate  or  judge,  for  example,  may  have  issued  the  warrant 
upon  an  inadequate  showing  of  probable  cause  by  the  police.  (This  is  perhaps 
the  most  common  reason  for  holding  a  warranted  search  to  be  unconstitutional ; 
the  legal  rules  governing  probable  cause  are  complex  and  magistrates,  as  is  well 
known,  often  do  not  accord  suflBcient  scrutiny  to  the  police  request.)  The  pur- 
poses of  the  Fourth  Amendment  are  also  defeated  where  police  make  a  deliberate 
misrepresentation  to  the  magistrate  in  order  to  obtain  the  warrant. 

Unconstitutionality  may  also  occur  when  the  terms  of  the  warrant  are  exces- 
sively general — when  it  does  not  describe  with  sufficient  particularity  the  place 
to  be  searched  or  the  thing  to  be  seized.  Or  the  police,  in  executing  the  warrant, 
may  engage  in  unconstitutional  "rummaging."  They  may,  that  is,  continue  to 
search  after  discovering  the  item  described  in  the  warrant ;  or  they  may  examine 
private  papers  not  named  in  the  warrant,  or  search  places  where  the  item  de- 
scribed in  the  warrant,  because  of  its  size  or  character,  could  not  possibly  be 
found. 

3.  The  Supreme  Court  would  thus  certainly  agree,  despite  its  Zurcher  decision, 
that  a  third-party  search  pursuant  to  a  warrant  can  be  unconstitutional  for  the 
reasons  just  given — and  probably  for  other  reasons  as  well."  Although  the  Fourth 
and  Fourteenth  Amendments  themselves  do  not  require  any  preventive  or  pro- 
phylactic remedy  for  these  constitutional  violations  (other  than  the  warrant  re- 
quirement itself)  Congress,  under  Section  5,  can  fashion  an  additional  prophylac- 
tic if  it  reasonably  concludes  that  added  protection  is  appropriate. 

4.  The  requirement  of  an  adversary  hearing  would  appear  to  be  a  potentially 
effective  preventive  remedy  for  the  constitutional  violations,  connected  with 
warranted  searches,  that  have  been  described  in  paragraph  2  above.  A  hearing 
would  give  the  third  party  an  opportunity  to  show  the  magistrate  that  the 
police  do  not,  in  fac  or  in  law,  have  probable  cause.  A  significant  number  of 
unconstitutional  searches  would  thus  be  avoided.  A  hearing  would  also  provide 
an  opportunity  for  the  third  party  to  cross-examine  witnesses  who  might  other- 
wise be  untruthful  in  seeking  a  warrant.  The  participation  of  the  third  party 
would  further  help  guard  against  an  unconstitutionally  overbroad  or  imprecise 
warrant  or  other  demand.  And  notice  and  an  adversarial  hearing  prior  to 
seizure  would  give  the  third  party  the  opportunity  and  occasion  voluntarily  to 
turn  over  the  requested  evidence,  thus  eliminating  the  danger  of  imconstitutional 
police  rummaging  in  the  execution  of  an  ex  parte  warrant. 

5.  The  congressional  power  to  fashion  preventive  remedies  for  Fourteenth 
Amendment  violations  is  limited  by  the  requirement  that  the  power  be  used 
appropriately.  That  test  seems  amply  satisfied  here.  As  I  have  just  indicated,  a 
requirement  of  an  adversarial  hearing  would  seem  appropriate  in  that  such  a 
requirement  would  be  very  likely  to  reduce  the  incidence  of  unconstitutional 
third-party  searches.*  The  appropriateness  of  Congress'  imiwsing  an  adversarial 
hearing  requirement  for  third-party  searches  seems  to  me  to  be  further  enhanced 
by  three  additional  factors :  First,  in  requiring  an  adversarial  hearing  Congress 
would  be  making  no  substantive  inroads  on  State  law  enforcement  authority. 
Protective  procedures  are  a  mild  and  common  form  of  remedy.  Second,  a 
prophylactic  legislative  remedy  in  the  area  of  third-party  searches  seems  ap- 
propriate because  of  the  limited  effectiveness  of  the  constitutional  exclusionary 
rule  where  third-party  searches  are  involved.  In  almost  all  States  a  criminal  de- 
fendant is  not  ordinarily  afforded  standing  to  challenge  an  unconstitutional 
search  or  seizure  that  has  been  directed  at  a  third  party. 

In  such  situations  the  exclusionary  rule  would  be  wholly  ineffective  as  a 
remedy.  Finally,  there  is  no  difficulty  in  justifying  the  drawing  of  a  legislative 


» In  this  connection  the  Zurcher  Court  made  it  explicit  that  it  dirt  not  mean  to  "assert 
that  searches,  however  o'"  wherever  executed,  may  never  bo  unreasonable  if  supported 
by  a  warrant  •  •  •."  98  S.Ct  at  1978-1979. 

•  The  affifmatlve  case  for  a  protective  remedy  here  would  seem  indeed  to  be  much 
stronf»er  than  In  Katzenbach  v.  Morgan,  nupra.  where  such  a  remedial  theory  was  relied 
on  by  the  court  as  an  alternative  basis  for  the  holding. 
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line  distinguishing  third-party  searches  from  searches  of  criminal  suspects, 
and  requiring  an  adversarial  hearing  for  protective  purposes  only  for  third- 
party  cases.  Not  only  is  the  exclusionary  rule  (as  just  mentioned)  more  of  a 
deterrent  factor  where  searches  of  suspects  are  involved,  but  the  needs  of  law 
enforcement  obviously  more  urgently  require  ex  parte  process  for  a  suspect  search 
than  for  a  third-party  search. 

In  stating  my  view  that  Congress  can  use  its  preventive  remedial  powers  un- 
der Section  5  to  require  adversarial  hearings  where  evidence  is  sought  from  third 
parties,  I  do  not  mean  to  suggest  that  there  are  not  also  other  potential  sources 
of  congressional  power  for  such  legislation.  For  example,  the  Commerce  Clause, 
in  conjunction  with  the  Necessary  and  Proper  Clause,  would  seem  to  me  to  sup- 
port a  fairly  broad  third-party  search  bill  applicable  to  professions  or  institutions, 
such  as  lawyers  and  the  press,  that  are  substantially  engaged  in  interstate  com- 
merce, and  applicable  also  to  other  third  parties,  no  matter  what  their  profes- 
sion, who  are  actually  engaged  in  commerce.  See,  e.g.,  Heart  of  Atlanta  Motel  v. 
United  States,  379  U.S.  241  (19&i)  ;  Katzenbach  v.  McClung,  379  U.S.  294  (1964). 
Relevant  conditions  may  also  be  placed  on  federal  grants  to  state  and  local  police 
as  part  of  Congress'  spending  power.  See  United  States  v.  Butler,  297  U.S.  1 
(1936). 

Congress  may  also  seek  to  employ  the  more  controversial  Section  5  theory 
that  would  not  only  give  it  the  power  to  design  appropriate  remedies  for  judcial- 
ly  recognized  constitutional  violations,  but  that  would  also  give  it  the  power  to 
differ,  to  some  extent  at  least,  with  the  Court's  decisions  as  to  the  substantive 
meaning  of  the  Fourth  and  Fourteenth  Amendments.  See  Katzenbach  v.  Morgan, 
supra,  at  658-655;  Oregon  v.  Mitchell,  supra,  at  229  et  seq.  (opinion  of  Brennan, 
•T.).  If  Congress  chose  to  differ  with  the  Court's  constitutional  conclusion  in 
Zurcher,  it  might  be  advisable  to  make  relevant  factual  findings  supporting  its 
views.  Such  findings  might  advert  to  the  frequent  failure  of  magistrates  in  ex 
parte  proceeding  to  exercise  care  in  evaluating  the  question  of  probable  cause ; 
to  the  detrimental  impact  of  unannounced  searches  on  third-party  privacy ;  and 
to  the  ineffectiveness  of  the  exclusionary  rule  and  other  existing  remedies  (such 
as  damage  actions  under  42  U.S.C.  §  1983)  in  deterring  unconstitutional  third- 
party  searches. 

Congress,  it  should  be  noted,  does  not  need  to  select  from  among  the  several 
potentially  available  bases  for  third-party  search  legislation,  but  can  rely  simul- 
taneously on  a  number  of  alternative  or  cumulative  theories.  Its  legislation  will 
be  constitutional  if  adequately  supported  by  any  one  of  the  bases  for  action  that 
it  invokes.  Assuming,  however,  that  Congress  believes  it  wise  to  provide  a  broad 
prophylactic  remedy  to  limit  the  incidence  of  potentially  uconstitutional  searches 
directed  against  third  parties  generally,  it  appears  to  me  that  the  soundest  con- 
stitutional basis  for  such  legislation  is  that  derived  from  the  Section  5  power  to 
devise  remedies  protective  of  rights  embraced  by  the  Fourteenth  Amendment. 

TESTIMONY  OF  WILLIAM   COHEN,  PROFESSOR,   STANFORD  LAW 

SCHOOL,  STANFORD,  CALIF. 

Mr.  Cohen.  One  of  my  problems  is  that  Professor  Bender  has 
given  my  speech. 

Senator  Bayh.  Fine.  Next  witness  ?  [r^anghter.] 

Mr.  Cohen.  We  discovered  last  night  that,  although  we  did  not 
previously  communicate,  our  views  on  the  constitutional  issue  were 
absolutely  identical. 

Senator  Bath.  That  is  encouraging. 

Mr.  Cohen.  As  law  professors,  we  expected  to  debate  the  issues. 
We  discovered  that  we  had  no  debate. 

So  basically  I  will  underline  some  of  the  points  that  Professor 
Bender  has  already  made,  particularly  about  the  14th  amendment 
power. 

That  is  a  subject  on  which  I  have  written,  particularly  on  the  inter- 
pretation of  Oregon  v.  Mitchell  which  is  a  problem,  to  say  the  least. 

So?)tftoi-  Battt.  What  is  that  article  ? 
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Mr.  Cohen.  I  do  not  have  it  off  the  top  of  my  head.  I  can  give  it  to 
you  later. 

Mr.  Cohen.  It  is  important  to  go  back  historically,  as  Professor 
Bender  did,  to  what  section  5  of  the  14th  amendment  was  envisioned  to 
do.  I  think  the  Supreme  Court  was  right  the  first  time  it  turned  to  the 
14th  amendment  when  it  said  that  in  all  of  the  clouded  history  of  the 
14th  amendment  the  one  thing  that  was  clear  was  that  the  drafters 
thought  that  the  congressional  power  under  the  14th  amendment  was 
the  most  significant  aspect  of  that  article. 

Congress  has  not  utilized  that  power  to  the  extent  that  it  can  and  to 
the  extent  that  I  think  it  should.  Indeed,  it  is  somewhat  strange  to  be 
talking  about  a  bill  which  is  proposing  to  expand  and  protect  individ- 
ual constitutional  rights  and  having  to  worry  whether  it  is  necessary  to 
turn  to  the  commerce  power  to  provide  sufficient  effectuation  for  that 
right. 

One  thing  that  is  clear  in  all  of  the  confusion  in  the  Supreme  Court's 
opinions  in  this  area  is  that  Congress  has  broad  remedial  power.  I  want 
to  underline  that  clarity. 

Oregon  v.  Mitchell  despite  its  four-one-four  voting  pattern,  por- 
trayed unanimity  on  one  issue.  Congress  had  in  the  Voting  Risrhts  Act 
suspended  literacy  tests  nationwide.  The  Supreme  Court  itself  had  not 
decided  that  the  imposition  of  a  fair  literacy  test  was  an  unconstitu- 
tional violation  under  the  equal  protection  clause.  The  court  sustained 
that  aspect  of  the  statute  with  unanimity,  9  to  0,  although  they  did  not 
rule  on  the  question  of  whether  or  not  such  literacy  tests  would  be 
unconstitutional  had  Congress  not  acted.  The  vote  on  that  issue  was 
9  to  0.  It  is  important  to  focus  on  that  aspect  of  Oregon  v.  Mitchel 
where  there  was  no  debate. 

The  theory  was  quite  simply  this.  Congress  had  made  findings  that 
literacy  tests  had  been  used  as  a  device  to  perpetuate  racial  discrimina- 
tion in  voting.  No  one  had  any  doubt  that  racial  discrimination  in  vot- 
ing criteria  was  unconstitutional,  so  provided  by  the  15th  amendment. 

Under  its  enforcement  power  under  the  15th  amendment,  Congress 
could  then  use  a  prophylactic  remedy  to  preclude  a  device  which  pro- 
duced an  unconstitutional  result.  In  other  words,  whether  or  not  the 
Constitution  of  its  own  force  eliminated  literacy  tests  as  a  prerequisite 
to  voting,  Congress  had  the  power  to  eliminate  those  tests  as  a  remedy 
to  preclude  a  conceded  constitutional  violation. 

It  is  also  clear  to  me  that  that  unanimity  in  Oregon  v.  Mitchel  is  not 
limited  to  the  enforcement  power  under  the  15th  amendment.  A  similar 
rationale  applies  to  the  14th  amendment. 

Justices  Stewart  and  Harlan,  who  dissented  in  Ko.fzenbnch  v.  Mor- 
gan^ conceded  that  Congress  had  the  power  to  invalidate  State  action 
which  would  have  been  valid  if  Congress  had  been  silent  so  long  as 
Congress  was  acting  to  remedy  a  constitutional  violation. 

One  of  the  theories  that  Justice  Brennan  propounded  in  Katzenhnch 
V.  Morgan  was  that  it  was  necessary  to  give  American  citizens  with  a 
Puerto  Rican  Spanish  education  the  right  to  vote.  There  had  been 
discrimination  exercised  against  them  in  other  ways  without  reference 
to  voting  that  was  imconstitutional.  Giving  them  the  franchise  was  a 
remedy  to  insure  that  that  discrimination  would  not  continue. 

Justices  Harlan  and  Stewart  did  not  reject  that  theory  as  a  potential 
source  of  power.  Their  only  objection  was  that  Congress  had  never 
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utilized  the  theory.  Section  4(e)  of  the  Voting  Rights  Act  of  1965 
had  been  inserted  at  the  last  moment  on  the  floor  of  the  Congress,  and 
Congress  had  never  made  finding  that  there  were  conceded  constitu- 
tional violations  and  this  was  the  necessary  remedy. 

Even  the  dissenters  in  Katzenbach  v.  Morgan  conceded  that  if  Con- 
gress were  pursuing  a  remedv  for  something  which  did  violate  the 
Constitution,  then  Congress  does  have  the  power  to  impose  broader 
remedies  than  the  Constitution  itself  provides. 

With  that  one  crystal  clear  aspect  of  congressional  power  in  mind, 
I  think  it  is  necessary  to  turn  to  what  does  the  fourth  amendment 
provide.  There  is  a  tendency — and  I  think  that  is  what  has  caused  the 
confusion  in  preliminary  discussions  that  I  have  seen  on  this  issue — 
that  the  fourth  amendment  deals  with  warrants.  That  is  simplistic.  The 
fourth  amendment  deals  with  three  major  requirements  for  official 
attempts  to  get  evidence.  As  I  read  the  fourth  amendment,  the  warrant 
is  a  means  to  an  end  to  enforce  those  three  requirements. 

The  three  requirements  are  that :  One,  before  there  are  searches  there 
be  probable  cause;  second,  searches  occur  within  limited  areas:  and, 
third,  that  searches  occur  only  with  reference  to  limited,  predeter- 
mined objects  which  are  the  subject  of  the  search.  Those  are  the  three 
reouirements. 

The  warrant  is.  if  you  will,  a  remedy.  It  is  a  means  of  implementing 
that  constitutional  scope. 

What  the  Supreme  Court  held  in  the  Zurcher  case  was  that  the  Con- 
stitution itself  does  not  require  as  a  remedy  to  prevent  de  facto  viola- 
tions of  those  three  criteria  that  there  be  a  subpena  procedure  prior  to 
official  attempts  to  obtain  evidence. 

It  seems  clear  to  me  that  the  Congress  can  say  not  that  we  disagree 
about  what  the  fourth  amendment  means  but  that,  in  order  to  prevent 
de  facto  violations  of  the  basic  core  of  the  fourth  amendment,  if  the 
Constitution  does  not  require  as  a  remedy  the  use  of  a  subpena  power, 
then  Congress  can  pursuant  to  its  powers  under  section  5. 

I  agree  with  Professor  Bender  that  the  problems  of  de  facto  viola- 
tions of  the  core  of  the  fourth  amendment  are  serious  ones. 

One  thing  I  would  like  to  mention  is  that  in  terms  of  indiscriminate 
searches  the  problem  may  be  most  serious  when  the  third  party  does 
not  possess  the  information  which  the  search  warrant  seeks.  The  police 
in  that  very  case  may  be  searching  to  insure  themselves  that  it  does 
not  exist.  Indeed,  one  of  the  anomalies  of  the  use  of  the  search  war- 
rant procedure  is  that  when  the  information  that  the  police  has  turns 
out  to  be  wrong,  then  that  is  the  case  where  the  core  of  the  fourth 
amendment  may  be  in  the  most  danger.  The  police,  in  order  to  insure 
themselves  that  it  does  not  exist,  may  engage  in  something  that  resem- 
bles a  general  search. 

Congress  can  make  a  decision  that,  rather  than  trying  to  provide 
an  ephemeral  damage  remedy  for  those  abuses  which  would  be  based 
on  difficulties  of  proof  afterwards,  rather  than  trying  to  deal  after 
the  fact  with  tho^  violations,  we  want  to  set  up  procedures  which 
serve  as  a  remedy  to  lesson  the  chance  that  they  will  occur  in  the 
future. 

I  think  that  14th  amendment  basis  for  action  is  quite  strong.  It 
does  not  at  all  bring  the  Congress  into  that  disputed  core  of  14th 
amendment  power:  Can  Congress  disagree  with  the  interpretation 


378 

of  the  Constitution  by  the  Supreme  Court?  That  is  .an  issue  which  is 
a  matter  of  some  difficulty. 

My  conclusion  is  that  if  one  approaches  a  bill  that  in  general  terms 
requires  a  subpena  procedure  for  all  third-party  searches,  one  that 
has  no  exceptions  at  all,  then  Confess  has  the  pK)wer  to  enact  such 
a  bill.  Indeed,  the  question  of  what  exceptions  should  be  granted  and 
what  the  coverage  should  be  are  matters  of  legislative  wisdom,  not 
matters  of  congressional  power. 

Before  I  finish  I  would  like  to  add  one  footnote  on  the  commerce 
clause  power.  Professor  Bender  and  I  are  also  in  agreement  that  there 
is  no  prohibition  against  alternative  pleading  in  terms  of  stressing 
the  congressional  power  that  one  is  utilizing,  and  one  ought  to  utilize 
them  all. 

One  of  the  interesting  things  about  the  commerce  power  question 
that  both  Professor  Bender  and  Mr.  Heymann  stressed  was  the  diffi- 
culty of  line-drawing.  One  could  start  with  the  clearer  cases,  which 
included  the  press  and  perhaps  third-party  searches  of  people  who 
are  engaged  in  business  operations,  that  there  was  a  spectrum  ranging 
from  the  press  and  accountants  through  lawyers  and  doctors. 

As  I  read  the  proposals  put  forth  by  the  Justice  Department,  I 
would  probably  have  the  protection  of  that  bill  because  much  of  the 
stuff  in  my  files  is  intended,  if  I  can  get  it  together,  for  publication. 
In  a  sense  we  have  the  commerce  clause  reaching  a  lowly  and  lonely 
law  professor  working  in  an  office  because  he  writes  for  law  journals 
which  are  shipped  in  the  mails  in  interstate  commerce. 

One  interesting  footnote  is  this.  The  very  problem  of  line-drawing 
may  be  an  argument  for  an  expansive  bill,  at  least  in  terms  of  power. 
The  major  case  I  am  thinking  of  is  U.S.  v.  Peres,  a  decision  involving 
the  Federal  loan  shark  statute. 

Congress  made  a  factual  judgment  that  many  loan  shark  transac- 
tions in  fact  fed  the  coffers  of  organized  crime  which  was  an  interstate 
problem.  Then  it  decided  to  prohibit  all  of  them. 

The  defendant  in  Peres  contended  there  was  no  showing  that  in  his 
case  there  was  anything  other  than  an  occasional  loan  shark  transac- 
tion. There  was  no  showing  and  no  intent  to  show  that  he  had  any 
contact  with  organized  crime  or  that  his  crime  had  any  interstate  as- 
pects at  all. 

Justice  Douglas'  opinion  for  eight  members  of  the  Court  was  that 
once  Congress  had  decided  that  a  large  share  of  the  loan  shark  trans- 
actions had  an  effect  on  interstate  commerce,  if  Congress  then  dex^ided 
that  it  was  hard  to  tell  one  from  the  other,  and  if  you  could  not  look  at 
any  particular  transaction  and  decide  whether  it  itself  had  that  pro- 
hibited impact,  then  Congress  could  make  a  decision  that  it  was  neces- 
sary, if  you  will,  to  borrow  from  the  14th  amendment  analysis  to  apply 
a  prophylactic  remedy  and  prohibit  them  all.  That  was  because  it  was 
the  only  way  to  deal  with  those  that  did  have  the  relevant  impact  on 
interstate  commerce. 

I  think  one  can  make  a  strong  argument  that  so  long  as  some  uncon- 
trolled third-party  searches — and  indeed  the  large  number  of  them — 
have  an  impact  on  interstate  commerce,  the  very  difficulty  of  line- 
drawing  on  which  the  Justice  Department  relies  provides  a  major  and 
not  trivial  argument  for  having  a  general  pi'ohibition  on  all  fliird- 
partv  searches. 
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That  is  consistent  with  U.S.  v.  Perez.  It  seems  to  me  U.S.  v.  Perez 
may  be  the  most  significant  of  all  the  Supreme  Court  decisions  concem- 
inff  the  outer  limits  of  the  commerce  power. 

In  short,  my  judgment  is  that  Congress  has  every  bit  as  much  right 
to  regulate  third-party  searches  as  it  would  have  to  move  the  U.S.  Cap- 
itol to  the  bottom  of  the  Potomac  River.  It  has  the  jwwer  to  do  it  but 
the  questions  of  detail  are  questions  of  legislative  wisdom  and 
judgment. 

Mr.  Falk.  Mr.  Chairman,  I  would  like  to  add  a  comment. 

Senator  Bayh.  I  hope  you  will  be  brief  because  we  have  other  wit- 
nesses. This  has  been  enlightening  but  we  are  trying  to  get  every- 
body in. 

Mr.  Falk.  Yes,  it  will  be  short. 

I  am  talking  about  the  question  of  congressional  power.  I  have  given 
some  thought  to  it.  I  have  a  slightly  different  way  of  suggesting  that 
the  problem  could  be  looked  at  that  I  think  feeds  on  the  same  tap  root 
as  both  of  the  professors  here. 

The  Supreme  Court  in  the  Daily  case  and  in  earlier  cases  had  also 
said  that  there  is  an  additional  standard  which  every  search  pursuant 
to  warrant  must  meet.  That  is  the  standard  of  reasonableness.  The 
("ourt  said  that  in  the  Daily  case.  It  said  it  many  times  before. 

It  seems  to  me  that  Congress'  power  here  includes  the  power  to  pro- 
vide a  remedy  against  procedures  that  would  deprive  citizens  of  priv- 
acy— which  is  protected  by  the  fourth  amendment  and  other  parts  of 
the  Constitution — ^by  an  unreasonable  manner.  Congress  can  find  the 
unreasonable  manner  as  being  that  of  going  after  information  in  the 
hands  of  peonle  when  they  are  not  suspected  of  crime  and  there  is  no 
reason  to  do  it,  and  so  on. 

Congress  can  require  the  police  to  proceed  by  the  use  of  subpena. 
That  is  another  wav  of  looking  at  the  exercise  of  remedial  power. 

Senator  Bath.  Thank  you  very  much.  T  would  like  to  study  what 
has  been  said  here.  This  has  been  very  helpful . 

I  want  to  tell  you  how  much  the  committee  appreciates  this  tx»s(  i- 
mony,  We  want  to  thank  you 

[Material  subsequently  submitted  by  Mr.  Cohen  follows:] 
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Congressional  Power  to  Interpret  Due 
Process  and  Equal  Protection 


William  Cohen* 


Can  Congress  constitutionally  legislate  to  increase  the  scope  of  civil 
liberty?  At  first  blush,  the  answer  seems  readily  apparent.  Congress  can 
limit  the  exercise  of  federal  governmental  pov^^er,  creating  individual  rights 
that  the  courts  have  declared  not  to  be  compelled  by  the  Constitution.  In 
federal  criminal  trials,  for  example,  Congress  can  provide  procedural  safe- 
guards that  go  vi^ell  beyond  the  minimum  guarantees  of  the  Bill  of  Rights. 
Moreover,  Congress  can  exercise  its  broadly  interpreted  delegated  powers 
to  place  similar  limits  on  the  powers  of  the  states.  The  public  accommoda- 
tion provisions  of  the  Civil  Rights  Act  of  1964,  for  example,  were  passed 
by  Congress  and  sustained  by  the  Court  on  the  basis  of  congressional  power 
to  regulate  commerce  among  the  states.^ 

It  is  the  thesis  of  this  Essay  that  the  issue  of  federalism  is  the  major 
constitutional  concern  of  laws  that  increase  civil  rights  at  the  expense  of 
state  power.  Moreover,  the  courts  have  reacted  to  the  federalism  concern 
in  an  inconsistent  manner,  depending  on  the  clause  of  the  Constitution  in- 
voked by  Congress  to  support  the  legislation. 

In  the  decades  prior  to  1937,  the  doctrine  of  dual  federalism  described 
the  consistent  judicial  response  to  issues  of  federal  power.  Under  the  doc- 
trine, the  Court  narrowly  construed  all  of  Congress'  delegated  powers  in 
order  to  avoid  encroaching  on  powers  "reserved"  to  the  states  by  the  loth 
amendment.*  Since  1937,  however,  it  has  been  difEcult  even  to  frame  ex- 
amples of  plausible  federal  legislation  that  the  courts  would  be  likely  to 
invalidate  solely  on  the  ground  of  ultra  vires.  From  1936  to  1970  no  Su- 
preme Court  decision  invalidated  a  federal  law  on  the  ground  that  Con- 
gress had  exercised  power  that  belonged  exclusively  to  the  states.'  The  rea- 
son for  the  retreat  from  an  earlier  era  of  judicially  drawn  limits  of  federal 
power  to  a  system  in  which  Congress  effectively  became  the  judge  of  the 

•A.B.  1953,  LL.B.  1956,  University  of  California  at  Los  Angeles.  Professor  of  Law,  Stanford 
University.  i 

1.  See  Katzenbach  v.  McClung,  379  U.S.  294  (1964);  Heart  of  Atlanta  Motel,  Inc.  v.  United 
States,  379  U.S.  241  (1964). 

2.  See  Stern,  The  Commerce  Clause  and  the  National  Economy,  igj^ig46,  59  Harv.  L.  Rev. 

645,647-52.659-74(1946).  „.     ,„  .„    , 

3.  The  1936  decisions  invalidating  congressional  legislation  were  United  States  v.  Butler,  297 
U.S.  I  (1936),  and  Carter  v.  Carter  Coal  Co.,  298  U.S.  238  (1936).  The  1970  decision  reviving  ultra 
vires  was  Oregon  v.  Mitchell,  400  U.S.  112  (1970). 
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extent  of  its  own  power  cannot  be  found  in  a  judicial  preference  for  ex- 
ercise of  power  by  the  federal  legislature  rather  than  state  legislatures.* 
Rather,  the  development  has  been  explained  as  reflecting  the  relative  com- 
petence of  Congress,  compared  to  the  courts,  to  draw  the  murky  lines  that 
mark  the  outermost  boundaries  of  federal  power/ 

In  only  one  class  of  cases — involving  protection  of  civil  rights  under 
section  5  of  the  14th  amendment — has  the  doctrine  of  dual  federalism  re- 
emerged  as  a  potential  limit  on  the  powers  of  Congress.  Ironically,  the 
Court's  major  difficulty  with  issues  concerning  the  limits  of  congressional 
power  to  legislate  affirmative  protection  for  civil  rights  arose  in  the  con- 
text of  the  constitutional  provision  that  most  clearly  would  seem  to  grant 
such  a  power.  Section  5  of  the  14th  amendment  empowers  Congress  to 
"enforce,  by  appropriate  legislation,"  the  broad  guarantees  of  freedom 
contained  in  the  due  process  and  equal  protection  clauses  of  section  i  of 
the  14th  amendment.  The  cases  of  Katzenbach  v.  Morgan^  and  Oregon  v. 
Mitcheir  produced  a  lively  debate  about  the  scope  of  congressional  power 
under  section  5.*  Unfortunately,  the  dialogue  has  been  accompanied  by 
more  questions  than  answers.  Most  interesting  of  all,  the  result  in  Oregon 
V.  Mitchell  was  that  for  the  first  time  in  a  third  of  a  century,  a  federal  law 
was  struck  down  on  ultra  vires  grounds — congressional  action  was  invali- 
dated not  because  of  a  violation  of  some  specific  limitation  on  Congress' 
power  but  because  Congress  had  exceeded  the  scope  of  its  delegated  powers. 

I.  The  Two  Rationales  of  Katzenbach  v.  Morgan 

A.  Section  4  (e)  of  the  i^$  Voting  Rights  Act:  Congressional  Remedy 
or  Constitutional  Interpretation!? 

Katzenbach  v.  Morgan  involved  the  constitutionality  of  section  4(e)  of 
the  Voting  Rights  Act  of  1965.  That  provision  suspended  English-language 
literacy  tests  as  a  voting  requirement  for  persons  who  had  completed  the 
sixth  grade  in  a  Puerto  Rican  school  where  the  language  of  instruction 
was  other  than  English.®  New  York's  Attorney  General  argued  that,  unless 

4.  E.g.,  despite  the  broad  regulatory  power  conceded  to  Congress  under  the  commerce  clause,  the 
Court  has  adopted  a  rule  of  statutory  construction  that  "unless  Congress  conveys  its  purpose  clearly,  it 
will  not  be  deemed  to  have  significandy  changed  the  federal-state  balance."  United  States  v.  Bass,  404 
U.S.  336,  349  ( 1 971).  A  judicial  preference  for  federal  power  would  lead  to  literal  readings  of  statutes 
that  resulted  in  expansion  of  federal  power. 

5.  See  H.  Wechsler,  The  Political  Safeguards  of  Federalism,  in  Principles,  Politics  and  Fun- 
damental Law  49-82  (1961). 

6.  384  U.S.  641  (1966). 

7.  400  U.S.  112  (1970). 

8.  See  Bickcl,  The  Voting  Rights  Cases,  1966  Sup.  Ct.  Rev.  79,  85-101;  Burt,  Miranda  and 
Title  II:  A  Morganatic  Marriage,  1969  Sup.  Ct.  Rev.  81;  Cox,  The  Role  of  Congress  in  Constitutional 
Determinations,  40  U.  Cin.  L.  Rev.  199  (1971);  Engdahl,  Constitutionality  of  the  Voting  Age  Sta- 
tute, 39  Geo.  Wash.  L.  Rev.  i  (1970). 

9.  42  U.S.C.  §  I973b(c)  (1970).  The  provision  was  directed  specifically  at  New  York  which, 
in  addition  to  having  a  sizable  Puerto  Rican  population,  permitted  English  literacy  to  be  established 
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the  Court  were  to  make  an  independent  determination  that  the  EngUsh- 
Hteracy  requirement  was  a  violation  of  equal  protection,  section  4(e)  ex- 
ceeded Congress'  power  under  section  5  of  the  14th  amendment.  Signifi- 
cantly, Justice  Brennan's  opinion  for  the  Court  sustained  section  4(e)  with- 
out reaching  the  separate  question  whether,  in  the  Court's  independent 
judgment,  New  York's  literacy  requirement  violated  the  equal  protection 
clause.  Two  related  theories  were  advanced  by  the  Court  to  sustain  the 
provision.  First,  Congress  might  have  found  that  the  state  had  discrimi- 
nated against  Puerto  Ricans  in  the  furnishing  of  governmental  services, 
and  that  extending  them  the  right  to  vote  was  a  remedial  measure  de- 
signed to  cure  that  discrimination."  Second,  Congress  might  itself  have 
determined  that  application  of  the  English-literacy  requirement  was  a  vio- 
lation of  equal  protection;  as  long  as  the  Court  could  "perceive  a  basis" 
for  the  judgment,  Congress'  determination — that  New  York's  withhold- 
ing of  the  right  to  vote  from  Puerto  Ricans  with  a  sixth  grade  education 
in  Puerto  Rican  schools  denied  equal  protection — was  to  be  sustained." 

The  second  rationale  stirred  major  controversy.  While  the  Court  had 
given  large  latitude  to  congressional  judgments  about  appropriate  means 
to  accomplish  constitutionally  defined  ends,  it  had  never  before  conceded 
to  Congress  the  task  of  interpreting  the  meaning  of  the  constitutional  text. 
Traditionally,  in  the  context  of  congressional  power  under  section  5  of  the 
14th  amendment,  Congress  could  frame  broad  remedies  for  clear  violations 
of  section  i,  but  the  Court's  role  has  been  to  determine  whether  particular 
conduct  violated  section  i.  While  the  Court's  first  rationale  in  Morgan  thus 
saw  extension  of  voting  rights  to  Puerto  Ricans  merely  as  a  remedy  for 
other  violations  of  equal  protection,  the  second  rationale  rested  on  the 
crediting  of  a  supposed  congressional  judgment  that  the  denial  of  voting 
rights  was  itself  a  denial  of  equal  protection. 

Justices  Harlan  and  Stewart,  who  joined  in  the  only  dissenting  opinion, 
rejected  both  rationales.  They  dismissed  the  first  theory  as  inapplicable  to 
the  challenged  legislation.  Since  section  4(e)  had  been  introduced  from 
the  floor  during  debate  on  the  Voting  Rights  Act,  there  had  been  no  in- 
vestigation of  legisladve  facts  to  support  a  finding  of  discrimination  against 
Puerto  Ricans  in  the  rendering  of  governmental  services.^^  As  to  the  sec- 
ond rationale,  their  objection  was  more  fundamental.  The  issue  whether 
New  York's  denial  of  voting  rights  to  those  subsequently  enfranchised  by 
section  4(e)  violated  equal  protection  was  a  judicial  question  which  could 
not  be  resolved  by  Congress.  A  congressional  determination  that  Spanish- 
cither  by  passing  a  literacy  test  or  through  completion  of  the  sixth  grade  of  a  school  in  which  English 
was  the  language  of  instruction,  384  U.S.  at  644-45  nn.2  &  3. 

10.  Id.  at  653. 

11.  Id.  at  654-56. 

12.  W.  at  669  (dissenting  opinion). 
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speaking  citizens  are  as  capable  of  making  informed  decisions  in  elections 
as  English-speaking  citizens  might  have  some  bearing  on  that  judicial  de- 
cision, but  courts  should,  in  interpreting  the  equal  protection  clause,  give 
no  more  deference  to  congressional  judgments  than  those  of  state  legisla- 
tures: 

.  .  .  [W]e  have  here  not  a  matter  of  giving  deference  to  a  congressional  estimate, 
based  on  its  determination  of  legislative  facts,  bearing  upon  the  vahdity  vel  non  of 
a  statute,  but  rather  what  can  at  most  be  called  a  legislative  annoimcement  that 
Congress  believes  a  state  law  to  entail  an  unconstitutional  deprivation  of  equal 
protection.  Although  this  kind  of  declaration  is  of  course  entided  to  the  most 
respectful  consideration,  coming  as  it  does  from  a  concurrent  branch  and  one  that 
is  knowledgeable  in  matters  of  popular  political  participation,  I  do  not  believe  it 
lessens  our  responsibility  to  decide  the  fundamental  issue  of  whether  in  fact  the 
state  enactment  violates  federal  constitutional  rights.^* 

B.  Limiting  Congressional  Power  to  Interpret  the  Constitution — Justice 
Brennan's  "Ratchet"  Theory 

Beyond  the  theoretical  objection — that  the  majority  stood  Marbury  v. 
Madison  on  its  head  by  judicial  deference  to  congressional  interpretation 
of  the  Constitution— the  two  dissenters  also  pointed  out  that  congressional 
power  to  interpret  the  Constitution  could  be  used  to  dilute  as  vi^ell  as  to 
expand  the  substantive  scope  of  due  process  and  equal  protection."  Justice 
Brennan's  majority  opinion  addressed  that  concern  in  a  footnote: 

Contrary  to  the  suggestion  of  the  dissent  ...  §  5  does  not  grant  Congress 
power  to  exercise  discretion  in  the  other  direction  and  to  enact  'statutes  so  as  in 
effect  to  dilute  equal  protection  and  due  process  decisions  of  this  Court.'  We  em- 
phasize that  Congress'  power  under  §  5  is  limited  to  adopting  measures  to  enforce 
the  guarantees  of  the  Amendment;  §  5  grants  Congress  no  power  to  restrict,  abro- 
gate, or  dilute  these  guarantees.  Thus,  for  example,  an  enactment  authorizing  the 
States  to  establish  racially  segregated  systems  of  education  would  not  be — as  re- 
quired by  §  5 — a  measure  'to  enforce'  the  Equal  Protection  Clause  since  that  clause 
of  its  own  force  prohibits  such  state  laws.*' 

Justice  Brennan's  "ratchet"  interpretation  of  section  5  presents  two 
problems.  First,  it  does  not  satisfactorily  explain  why  Congress  may  move 
the  due  process  or  equal  protection  handle  in  only  one  direction.  If  Con- 
gress' interpretive  power  is  grounded  on  special  legislative  competence 
not  possessed  by  courts,  then  congressional  insistence  on  English  language 
literacy  as  a  qualification  to  vote  would  seem  to  involve  the  same  special 
competence  as  the  decision  to  extend  voting  rights  to  those  literate  in  a 
foreign  language.  In  other  words,  if  Congress  is  in  a  better  position  than 

13.  Id.  at  669-70  (dissenting  opinion). 

14.  /(/.at  668  (dissenting  opinion) . 

15.  W.  at  651  n.io  (majority  opinion). 
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the  courts  to  make  some  kirtds  of  due  process  fairness  judgments  and  to 
balance  state  interests  against  the  demand  for  equal  protection,  that  com- 
petence should  extend  to  a  judgment  that  the  courts  have  gone  too  far  in 
expanding  the  scope  of  individual  rights.  Surely,  close  equal  protection 
and  due  process  judgments  require  determinations  of  issues  of  legislative 
fact  and  the  balancing  of  competing  interests.  Even  if  the  unique  history 
of  the  14th  amendment  prevents  Congress  from  authorizing  discrimina- 
tion against  racial  minorities,  in  closer  cases  why  should  Congress  not  be 
accorded  similar  competence  to  judge  both  what  due  process  and  equal 
protection  are  and  what  they  are  not? 

The  second  and  more  significant  problem  with  the  ratchet  theory  is 
the  difficulty  in  determining  the  direction  in  which  the  handle  is  turning. 
For  example,  could  a  congressional  expansion  of  the  power  of  courts  to 
issue  gag  orders  to  the  press  in  criminal  cases  be  justified  as  an  enhance- 
ment of  fair  trial  without  the  necessity  of  any  judicial  determination  of 
the  freedom  of  the  press  issue  ?  Any  issue  involving  competing  claims  of 
constitutional  rights  poses  the  dilemma  of  determining  whether  a  particu- 
lar decision  "enforces"  or  "dilutes"  constitutional  rights. 

Section  4(e)  itself  illustrates  another  aspect  of  the  problem  of  deter- 
mining whether  a  congressional  enactment  dilutes  or  enforces  the  14th 
amendment.  Section  4(e)  extended  the  right  to  vote  only  to  a  limited 
class  of  non-English-speaking  persons,  thereby  raising  the  constitutional 
question  whether  those  literate  in  a  foreign  language — but  not  extended 
the  vote  by  section  4(e) — had  been  subjected  to  invidious  discrimination.^" 
In  determining  that  the  limitation  of  section  4(e)  to  those  educated  in 
American-flag  schools  was  valid,  Justice  Brennan's  majority  opinion  rea- 
soned that  the  strict  scrutiny  standard  applicable  to  denials  of  voting  rights 
was  inapplicable  to  the  challenge  to  section  4(e)'s  extension  of  voting  rights 
to  those  previously  disenfranchised.  The  statute  then  was  a  "reform"  mea- 
sure, which  might  "take  one  step  at  a  time.""  The  Court's  reasoning  sug- 
gests that  if  the  same  line  had  been  drawn  by  the  New  York  legislature,  it 
would  have  survived  an  equal  protection  attack.  Would  any  congressional 
extension  of  a  new  right  to  a  limited  class  of  persons  accordingly  be  de- 
fined as  a  measure  enforcing  rather  than  diluting  the  Bill  of  Rights,  and 
thus  qualify  as  a  congressional  definition  of  equal  protection  ?  It  is  in  the 
very  nature  of  equal  protection  challenges,  however,  that  one  may  attack 
the  denial  to  oneself  of  benefits  extended  to  others.  The  Court's  opinion, 
which  did  scrutinize  the  reasonableness  of  the  distinctions  drawn  by  section 


16.  A  companion  case  presented  the  issue  of  whether  New  York's  English-literacy  requirement 
was  valid,  but  the  Court  did  not  reach  the  issue.  See  Cardona  v.  Power,  384  U.S.  672  (1966). 

17.  384  U.S.  at  657. 


386 


6o8  STANFORD  LAW  REVIEW  [Vol.  27:  Page  603 

4(e)  (albeit  from  the  standpoint  of  minimum  rationality)  suggests  a  nega- 
tive answer  to  the  above  question :  a  congressional  statute  that  expands  con- 
stitutional rights  must  still  be  judged  by  courts  to  determine  whether  the 
law  itself  makes  "forbidden  discriminations."^* 

C.  Criticism  of  the  Remedy-Interpretation  Distinction  of  the  Dissent 

There  are  at  least  as  many  problems  with  the  position  of  the  dissent  as 
with  that  of  the  majority.  First  is  the  problem  of  distinguishing  remedial 
from  interpretive  statutes.  In  close  cases,  hewing  the  line  between  permis- 
sible remedial  measures  and  impermissible  interpretation  may  depend,  not 
on  the  substantive  sweep  of  the  law,  but  on  the  ability  of  the  congressional 
staff  to  supply  the  appropriate  testimony  in  hearings  and  to  draft  a  statu- 
tory preamble  picking  the  proper  theory.  For  the  dissenters,  section  4(e) 
failed  to  qualify  as  a  remedial  measure  only  because  of  the  lack  of  a  con- 
gressional factual  record  or  findings.  Yet  a  more  ambitious  suspension  of 
literacy  tests  in  the  Voting  Rights  Act  Amendments  of  1970 — a  nationwide 
ban  on  all  literacy  tests^* — ^was  unanimously  sustained  by  the  Court  in 
Oregon  v.  Mitchell.  In  that  situation,  the  record  in  Congress  convinced 
both  Justices  Harlan^"  and  Stewart^^  that  Congress  could,  under  section  2 
of  the  15th  amendment,  ban  all  literacy  tests  in  order  to  remedy  racial  dis- 
crimination in  voting."  The  Morgan  dissent's  remedy-interpretation  dis- 
tinction— at  least  in  the  case  of  congressional  bans  on  literacy  tests  for  vot- 
ing— would  therefore  seem  to  turn  on  both  the  ostensible  congressional 
theory  and  the  legislative  facts  supporting  that  theory. 

The  dissent  in  Katzenbach  v.  Morgan  has  its  own  ratchet  problem.  The 
dissent  concedes  the  power  of  Congress  to  impose  more  drastic  remedies 
for  constitutional  violations  than  those  fashioned  by  the  courts.  If  particu- 
lar remedies  are  judicially  determined  to  be  indispensible  to  the  protection 
of  constitutional  rights,  how  far  may  Congress  suspend  those  remedies 
without  providing  equivalent  substitutes  ?  And  how  are  the  courts  to  deal 
with  a  congressional  judgment  that  a  substituted  remedy  is  equivalent? 
Most  of  the  Warren  Court's  controversial  criminal  due  process  decisions, 
to  the  extent  they  require  the  exclusion  of  evidence  in  criminal  trials,  can 
be  classified  as  remedial.  Those  judicial  rules  could  be  gutted  by  a  binding 
congressional  determination  that  the  constitutional  violation  should  not  he 

18.  W.  31658. 

19.  42  u.s.c.§  197333  (1970). 

20.  400  U.S.  at  216-17  (concurring  in  part  and  dissenting  in  part). 

21.  Id.  at  282-84  (concurring  in  part  and  dissenting  in  part). 

22.  In  fact  the  Court  probably  would  have  sustained  the  1970  literacy  test  ban  even  were  there  a 
total  absence  of  factual  data  in  the  record  before  Congress,  since  the  use  of  literacy  tests  to  accom- 
plish racial  discrimination  in  voting  was  a  matter  of  common  knowledge.  It  is  difficult  to  estimate  how 
solid  the  factual  record  would  have  had  to  have  been  for  Justices  Harlan  and  Stewart  to  hjivc  sus- 
tained the  more  limited  literacy  test  suspension  in  §  4(c)  of  the  1965  Act. 
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accompanied  by  the  remedy  of  exclusion."  The  current  debate  over  con- 
gressional response  to  court-ordered  school  busing  to  achieve  integration 
makes  the  point  that  congressional  response  to  unpopular  Court  decisions 
not  only  can,  but  probably  will,  take  the  form  of  excising  the  remedy  fash- 
ioned by  the  Court."*  Civil  libertarians,  concerned  that  Justice  Brennan's 
theory  can  be  perverted  to  justify  the  destruction  of  liberty,  can  find  only 
cold  comfort  in  the  dissent's  interpretation-remedy  distinction,  which  could 
give  Congress  a  virtual  carte  blanche  to  cut  back  constitutionally-required 
"remedies." 

II.  Oregon  v.  Mitchell:  A  Constitutional  Law  Disaster  Area 

The  debate  in  Katzenhach  v.  Morgan  over  congressional  interpretative 
power  continued  in  Congress  with  the  18-year-old  vote  provisions  of  the 
Voting  Rights  Act  Amendments  of  1970.  Proponents  of  the  legislation  ar- 
gued, although  with  some  diffidence,  that  Congress  had  the  power  to  de- 
termine that  denial  of  voting  rights  to  those  in  the  18-20  age  group  was  a 
discrimination  prevented  by  the  equal  protection  clause.^^  Opponents  ar- 
gued that  Katzenhach  v.  Morgan  was  erroneous  in  recognizing  congres- 
sional power  to  interpret  the  Constitution,  or,  at  the  least,  that  the  Morgan 
theory  could  not  be  expanded  to  outlaw  discrimination  that  did  not  produce 
even  an  arguable  constitutional  violation.^*  The  argument  for  congressional 
interpretive  powei  eventuated  in  the  18-year-old  vote  provisions  of  the 
1970  Voting  Rights  Act  Amendments,"  and  their  constitutional  testing  in 
Oregon  v.  Mitchell. 

Oregon  v.  Mitchell  is  a  constitutional  law  disaster  area.  By  shifting  5-4 
majorities,  the  18-year-old  vote  extension  was  upheld  in  its  application  to 
federal  elections  and  struck  down  in  its  application  to  state  elections.  Four 
Justices  voted  to  sustain  the  18-year-old  vote  provision  in  its  entirety;  four 

23.  Significantly,  Miranda  v.  Arizona,  384  U.S.  436  (1966),  was  decided  the  same  day  as 
Katzenhach  v.  Morgan.  The  Miranda  opinion  encouraged  Congress  and  the  states  to  develop  "pro- 
cedures which  are  at  least  as  effective"  in  protecting  the  privilege  against  self-incrimination  as  those 
that  the  Court  imposed.  For  a  detailed  description  of  congressional  response  to  that  invitation,  see 
Burt,  supra  note  8,  at  123-32. 

24.  State  Bd.  of  Educ.  v.  Swann,  402  U.S.  43  (1971),  struck  down  a  state  statute  that  prohibited 
"involuntary  busing  of  students."  President  Nixon  squarely  based  his  1972  proposals  to  limit  school 
integration  and  busing  on  the  thesis  that  something  less  than  a  flat  ban  on  all  busing  "deals  with  a 
remedy  and  not  a  right."  See  G.  Gunther  &  N.  Dowt,ing,  Cases  and  Materials  on  Constitutional 
Law  364  (Supp.  1973).  See  also  R.  Bork,  Constitutionality  of  the  President's  Busing  Proposals 

(1972). 

25.  Sifif,  e.g.,  116  Cong.  Rec.  6934-36  (1970)  (statement  by  Professor  Archibald  Cox).  Cox's 
defense  of  the  18-year-old  vote  provision,  based  on  the  Katzenhach  v.  Morgan  rationale,  was  accom- 
panied by  the  caution  that  "some  constitutional  scholars  would  not  share  my  view  that  Congress  can 
reduce  the  voting  age  without  a  constitutional  amendment.  Possibly,  my  reasoning  runs  the  logir  of 
Katzenhach  v.  Morgan  into  the  ground."  Id.  at  69^6. 

26.  Dean  Louis  Pollak's  statement  was  a  principal  position  paper.  He  argued  that  Katzenhach  v. 
Morgan  provided  a  "modcsdy  plausible"  but  not  an  "ultimately  persuasive"  case  for  congressional 
power  to  reduce  the  voting  age.  Id.  at  6964. 

27.  42U.S.C.  §  i973bb-i  (1970). 


42-190  O  -  79  -  26 
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other  Justices  voted  to  invalidate  the  provision  in  its  entirety.  Only  Justice 
Black  drew  a  distinction  between  federal  and  state  elections,  finding  an 
unlimited  power  to  set  voter  qualifications  for  federal  offices  in  Congress' 
power  to  alter  the  "times,  places  and  manner"**  of  holding  those  elections.*' 
While  that  rationale  was  explicitly^"  or  implicitly"  rejected  by  the  remain- 
ing eight  Justices,  it  prevailed  because  of  the  4-4^*  division.  It  is,  of  course, 
an  anomaly  that  Oregon  v.  Mitchell  may  be  cited  as  a  resounding  rejection 
of  the  very  rationale — the  distinction  between  voting  qualifications  for 
federal  and  state  elections — that  governed  the  outcome  of  the  case. 


S3 


A.  Rejection  of  the  Broad  View  of  Morgan 

For  our  purposes,  the  most  significant  nose  count  is  the  5  to  4  rejection 
of  the  argument  that  the  Katzenbach  v.  Morgan  rationale  authorized  Con- 
gress to  extend  the  right  to  vote  to  18-year-olds  in  all  elections,  federal  and 
state.  But  the  contrariety  of  views  of  the  Justices  in  the  majority  on  that  issue 
makes  it  impossible  to  say  just  what  limitation  has  been  placed  on  the  ra- 
tionale that  Congress'  enforcement  power  in  section  5  of  the  14th  amend- 
ment includes  the  power  to  give  substantive  content  to  the  meaning  of  due 
process  and  equal  protection. 

For  Justice  Black,  the  limitation  is  found  in  the  "whole  Constitution," 
which  reserves  to  the  states  the  power  to  set  voter  qualifications  in  state 
elections,'*  and  in  the  13th,  14th,  and  15th  amendments,  which  qualify  that 
power  only  in  the  case  of  racial  discrimination.  Thus,  in  Justice  Black's 
view,  section  4(e)  of  the  Voting  Rights  Act  of  1965  had  been  upheld  in 
Katzenbach  v.  Morgan  to  remedy  racial  discrimination  against  Puerto  Ri- 

28.  U.S.  Const,  art.  I,  §  4,  cl.  i. 

29.  400  U.S.  at  119-24. 

30.  The  opinion  of  Justice  Stewart,  joined  by  the  Chief  Justice  and  Justice  Blackmun,  rejected  the 
argument  that  "manner"  can  include  voter  qualifications,  id.  at  288-89  (concurring  in  part  and  dis- 
senting in  part),  as  did  that  of  Justice  Harlan,  id.  at  211-12  (concurring  in  part  and  dissenting  in  part). 

31.  Justice  Douglas  argued  that  the  Civil  War  Amendments  remove  any  implication  in  art.  I, 
§  4,  that  Congress  lacks  power  to  fix  voter  qualifications  in  either  state  or  federal  elections.  See  id. 
at  143  (concurring  in  part  and  dissenting  in  part).  Justice  Brennan's  opinion,  joined  by  Justices 
White  and  Marshall,  relies  entirely  on  congressional  power  under  §  5  of  the  14th  amendment.  Id.  at 
229  (concurring  in  part  and  dissenting  in  part). 

32.  When  added  to  the  votes  of  the  four  Justices  who  would  sustain  the  18-year-old  vote  provi- 
sion in  toto.  Justice  Black's  position  that  Congress  could  set  voter  qualifications  in  federal  elections 
resulted  in  a  '5-4  vote  that  the  law  could  be  applied  constitutionally  to  federal  elections.  When  added 
to  the  votes  of  the  remaining  four  Justices  who  would  have  struck  down  the  provisions  in  their  en- 
tirety, Justice  Black's  position  that  Congress  could  not  set  voter  qualifications  in  state  elections  pro- 
duced a  5-4  vote  that  these  provisions  were  unconstitutional  as  applied  to  state  elections. 

33.  This  problem  is  common  in  Supreme  Court  decisions  where  there  is  no  Opinion  of  the 
Court.  See,  e.g..  National  Mutual  Ins.  Co.  v.  Tidewater  Transfer  Co.,  337  U.S.  582  (1949).  That  case 
upheld  the  constitutionality  of  the  1940  revision  of  the  Judicial  Code  extending  diversity  jurisdiction 
to  District  of  Columbia  citizens,  yet  the  two  rationales  that  were  argued  to  uphold  the  statute  were 
rejected  by  votes  of  6-3  and  7-2.  Siegmund  v.  General  Commodities  Corp.,  175  F.2d  952  (9th  Cir. 
1949),  coped  with  the  impact  of  Tidewater  as  precedent  on  extension  of  diversity  jurisdiction  to  terri- 
torial citizens:  "The  reasons  assigned  by  the  two  groups  of  Justices  who  concurred  in  the  result  are  as 
applicable  to  cases  involving  citizens  of  territories  .  .  .  ."W.  at  953. 

34.  400  U.S.  at  125. 
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cans/'  Justice  Harlan,  on  the  other  hand,  took  the  position  that  congres- 
sional extension  of  the  right  to  vote  to  1 8-year-olds  should  be  sustained  only 
if  the  Court's  decisions  applying  the  14th  amendment  to  voting  rights  were 
sound/*  He  continued  to  maintain  the  view  he  had  expressed  earlier,  how- 
ever, that  the  14th  amendment  was  inapplicable  to  voting  rights,  whether 
voting  rights  were  extended  by  judicial  construction  of  the  equal  protection 
clause  or  by  act  of  Congress.  He  further  stated  his  disagreement  with  the 
"compelling  interest"  standard  of  the  "new  equal  protection,"  which  a 
majority  of  the  Court  had  applied  in  voting  rights  cases,  insisting  that  leg- 
islative classifications  should  be  reviewed  only  for  "plain  error."'^  Finally, 
he  argued  that  Katzenbach  v.  Morgan  had  been  wrongly  decided  insofar 
as  it  permitted  Congress  to  be  the  judge  of  the  scope  of  its  own  powers/* 

In  the  context  of  contemporary  decisions  of  the  Court,  it  is  difficult  to 
believe  that  either  the  Black  or  Harlan  positions  are  likely  to  be  adopted 
by  the  Court.  Contrary  to  Justice  Harlan's  position,^'  the  Court  continues 
to  apply  the  14th  amendment  to  denials  of  the  right  to  vote  and  to  insist 
on  a  compelling  state  interest  to  justify  voting  rights  denial.  Contrary  to 
the  position  of  Justice  Black,*"  the  Court  has,  in  contexts  other  than  vot- 
ing rights,  continued  to  expand  the  reach  of  the  equal  protection  clause  to 
cases  not  involving  racial  discrimination.  Both  Justices  Black  and  Harlan 
grounded  their  views  of  the  limited  power  of  Congress  to  extend  voting 
rights  on  an  equally  limited  view  of  the  judicial  power  in  interpreting  the 
equal  protection  clause — a  limited  view  of  judicial  power  that  appears,  for 
the  present,  to  be  a  lost  cause. 

Justice  Stewart,  joined  by  the  Chief  Justice  and  Justice  Blackmun,  ar- 
gued that  Katzenbach  v.  Morgan  could  not  be  read  to  give  Congress  power 
under  section  5  of  the  14th  amendment  to  do  more  than  "provide  the  means 
of  eradicating  situations  that  amount  to  a  violation  of  the  Equal  Protection 
Clause."*^  They  argued  that  section  4(e)  had  been  upheld  on  the  alterna- 
tive ground  of  remedying  discrimination  against  Puerto  Ricans  in  the  fur- 

35.  Id.  at  129. 

36.  Id.  at  152  (concurring  in  part  and  dissenting  in  part). 

37.  Id.  at  200-09  (the  "plain  error"  language  appears  id.  at  209)  (concurring  in  part  and  dis- 
senting in  part). 

38.  "Whether  a  state  judgment  has  so  exceeded  the  bounds  of  reason  as  to  authorize  federal  in- 
tervention is  not  a  matter  as  to  which  the  political  process  is  intrinsically  likely  to  produce  a  sounder  or 
more  acceptable  result.  It  is  a  matter  of  the  delicate  adjustment  of  the  federal  system.  In  this  area,  to 
rely  on  Congress  would  make  that  body  a  judge  in  its  own  cause.  The  role  of  final  arbiter  belongs  to 
this  Court."  Id.  at  209  (concurring  in  part  and  dissenting  in  part). 

39.  See  Goosby  v.  Osser,  409  U.S.  512  (1973)  (absentee  voting  by  jail  prisoners);  Dunn  v. 
Blumstein,  405  U.S.  330  (1972)  (durational  residency  requirement);  cf.  Bullock  v.  Carter,  405  U.S. 
134  (1972)  (close  scrutiny  of  candidate  filing  fees). 

40.  See,  e.g.,  Weber  v.  Aetna  Cas.  &  Sur.  Co.,  406  U.S.  164  (1972)  (discrimination  against  illegiti- 
mates); Reed  v.  Reed,  404  U.S.  71  (1971)  (sex  discrimination);  Graham  v.  Richardson,  403  U.S.  365 
(1971)  (discrimination  against  aliens);  <■/.  Frontiero  v.  Richardson,  411  U.S.  677  (1973)  (sex  discrimi- 
nation). 

41.  400  U.S.  at  296  (concurring  in  part  and  dissenting  in  part). 
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nishing  of  public  services.  Discrimination  against  Puerto  Ricans  was  an 
undoubted  invidious  discrimination.  Thus,  in  their  view,  nothing  in  Mor- 
gan sustained  a  view  of  congressional  power  to  "determine  as  a  matter  of 
substantive  constitutional  law  what  situations  fall  within  the  ambit  of  the 
[equal  protection]  clause,  and  what  state  interests  are  'compelling.'  "^ 


)42 


B.  Justice  Brennan's  Modified  Ratchet  Theory 

The  remaining  four  Justices  rejected  the  remedy-interpretation  distinc- 
tion. Justice  Brennan's  opinion  reiterated  the  rationale  of  his  opinion  in 
Katzenbach  v.  Morgan.  Here  Congress  had  a  sufficient  basis  to  make  the 
determination  that  denial  of  the  right  to  vote  to  those  between  ages  18  and 
21  was  a  denial  of  equal  protection.** 

This  time,  Justice  Brennan's  opinion  elaborating  his  theory  of  congres- 
sional power  under  section  5  of  the  14th  amendment  offered  a  new  ex- 
planation of  the  ratchet.  The  rationale  set  forth  in  footnote  10  in  Morgan 
had  been  that  section  5  gave  Congress  power  to  "enforce"  but  not  to  "re- 
strict, abrogate,  or  dilute"  the  guarantees  of  section  i  of  the  14th  amend- 
ment.** In  Katzenbach  v.  Morgan,  Justice  Brennan  had  talked  of  congres- 
sional competence  to  "weigh  .  .  .  competing  considerations"  to  determine 
whether  New  York's  English-literacy  requirement  was  a  violation  of  equal 
protection.*^  In  Oregon  v.  Mitchell,  however,  he  emphasized  Congress' 
superior  capacity  to  "determine  whether  the  factual  basis  necessary  to  sup- 
port a  state  legislative  discrimination  actually  exists."** 

[A]  decision  of  this  Court  striking  down  a  state  statute  expresses,  among  other 
things,  our  conclusion  that  the  legislative  findings  upon  which  the  statute  is  based 
are  so  far  wrong  as  to  be  unreasonable.  Unless  Congress  were  to  unearth  new 
evidence  in  its  investigation,  its  identical  findings  on  the  identical  issue  would  be 
no  more  reasonable  than  those  of  the  state  legislature.*'^ 

This  new  rationale  for  the  ratchet  theory  is  as  unpersuasive  as  the  first. 
If  Congress  is  a  more  appropriate  forum  than  the  courts  for  determining 
issues  of  legislative  fact,  it  is  hard  to  understand  why  a  congressional  deter- 
mination that  there  exists  a  sufficient  "factual"  basis  to  find  discrimination 
by  the  state  should,  in  the  absence  of  new  evidence,  be  entitied  to  no  weight 
at  all.  Moreover,  this  time  Justice  Brennan  tells  us  that  the  ratchet  may  be 
released — that  in  some  cases  Congress  can  turn  back  the  clock  on  equal 
protection  and  due  process  on  the  basis  of  new  evidence.  If  the  last  sugges- 

42.  Id.  at  295-96  (concurring  in  part  and  dissenting  in  part). 

43.  Id.  at  246-50  (concurring  in  part  and  dissenting  in  part). 

44.  384  U.S.  641,  651  n.io  (1966). 

45.  Id.  at  656. 

46.  400  U.S.  at  248  (concurring  in  part  and  dissenting  in  part). 

47.  Id.  at  249  n.31  (concurring  in  part  and  dissenting  in  part). 
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tion  is  taken  seriously,  the  Congress  does  have  an  ill-defined  power  to  dilute 
judicially  declared  protections  of  section  i  of  the  14th  amendment. 

III.  Federalism  Versus  Individual  Rights  :  A  Different 
Approach  to  Congressional  Enforcement  Power 

A  viable  theory  concerning  the  limits  of  Congress'  enforcement  power 
under  section  5  of  the  14th  amendment — one  that  realistically  assesses  the 
different  strengths  of  Congress  and  the  courts — can  be  formulated.  Such  a 
theory  has  long  been  invoked  in  analyzing  other  aspects  of  constitutional 
interpretation.  The  theory  mrns  partly  on  considerations  of  federalism, 
distinguishing  the  relative  capacity  of  Congress  to  draw  the  lines  between 
national  and  state  power  from  the  courts'  sensitivity  to  the  rights  of  racial, 
religious,  and  political  minorities. 

A.  Congress  and  the  Courts:  Institutional  Competence 
to  Adjust  Different  Kinds  of  Conflicts 

Speaking  of  the  political  safeguards  of  federalism,  Professor  Wechsler 
has  said : 

Far  from  a  national  authority  that  is  expansionist  by  nature,  the  inherent  tendency 
in  our  system  is  precisely  the  reverse,  necessitating  the  widest  support  before  in- 
trusive measures  of  importance  can  receive  significant  consideration,  reacting  read- 
ily to  opposition  grounded  in  resistance  within  the  states.  ...  It  is  in  light  of  this 
inherent  tendency,  reflected  most  importandy  in  Congress,  that  the  governmental 
power  distribution  clauses  of  the  Constitution  gain  their  largest  meaning  as  an 
instrument  for  the  protection  of  the  states.  Those  clauses,  as  is  well  known,  have 
served  far  more  to  qualify  or  stop  intrusive  measures  in  the  Congress  than  to  inval- 
idate enacted  legislation  in  the  Supreme  Court. 

This  does  not  differ  from  the  expectation  of  the  framers  quite  as  markedly  as 
might  be  thought.  For  the  containment  of  the  national  authority  Madison  did  not 
emphasize  the  function  of  the  Court;  he  pointed  to  the  composition  of  the  Con- 
gress and  to  the  political  processes.*' 

Nonetheless,  while  the  makeup  of  Congress  and  its  political  processes  make 
it  the  ideal  forum  for  determining  when  decisions  traditionally  made  at 
the  state  level  should  be  supplanted  by  national  solutions,"  Congress  has 
no  institutional  competence  superior  to  that  of  the  state  legislatures  in  sec- 

48.  H.  Wechsler,  supra  note  5,  at  78-79. 

49.  Burt,  supra  note  8,  at  no  n.107,  argues,  however,  that  Professor  Wechsler's  thesis  "pave  in- 
sufficient weight  to  the  critical  role  of  the  differing  constituencies  within  the  same  state  to  which  na- 
tional and  state  legislators  are  responsible."  It  can  also  be  argued  that  a  number  of  the  specifics  on 
which  Professor  Wechsler  argued  his  case — such  as  great  leeway  in  state  legislatures'  power  to  set 
voter  qualifications  and  apportion  districts  in  congressional  elections — are  no  lonjfer  true.  Full-scale 
argument  on  the  soundness  of  the  Wechsler  thesis  is  beyond  the  scope  of  this  Essay.  However,  at 
least  in  cases  involving  the  commerce  power,  the  Court  continues  to  act  as  if  the  Wechsler  thesis  were 
true.  See,  e.g.,  Perez  v.  United  States,  402  U.S.  146  (1971). 
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ond-guessing  the  courts  as  to  the  minimal  content  of  liberty  reflected  in  the 
due  process  and  equal  protection  clauses. 

B.  Preventing  Congressional  Dilution  of  Civil  Liberties 

The  concern  expressed  by  most  of  the  separate  opinions  in  Katzenbach 
V.  Morgan  and  in  Oregon  v.  Mitchell,  whether  in  majority  or  in  dissent, 
involves  developing  a  theory  by  w^hich  Congress  cannot,  through  a  simple 
legislative  majority,  roll  back  individual  liberties  which  the  Court  has  found 
to  have  constitutional  dimensions.  So  long  as  the  scope  of  congressional 
authority  under  the  14th  amendment's  enforcement  clause  is  tied  solely  to 
an  attribution  of  congressional  superiority  in  drawing  lines  or  finding  leg- 
islative fact,  no  intellectually  defensible  argument  can  be  made  that  Con- 
gress possesses  wide  power  to  enlarge  due  process  and  equal  protection  but 
lacks  power  to  dilute  them.  The  ratchet  remains  a  problem  even  if  congres- 
sional power  is  limited  to  defining  "remedies,"  and  courts  are  made  the 
exclusive  interpreters  of  constitutional  provisions.  However,  a  theory  that 
distinguishes  between  congressional  competence  to  make  "liberty"  and 
"federalism"  judgments  resolves  the  dilemma.  A  congressional  judgment 
rejecting  a  judicial  interpretation  of  the  due  process  or  equal  protection 
clauses — an  interpretation  that  had  given  the  individual  procedural  or  sub- 
stantive protection  from  state  and  federal  government  alike — is  entitled  to 
no  more  deference  than  the  identical  decision  of  a  state  legislature.  Con- 
gress is  no  more  immune  to  momentary  passions  of  the  majority  than  are 
the  state  legislatures.  But  a  congressional  judgment  resolving  at  the  national 
level  an  issue  that  could — ^without  constitutional  objection — be  decided  in 
the  same  way  at  the  state  level,  ought  normally  to  be  binding  on  the  courts, 
since  Congress  presumably  reflects  a  balance  between  both  national  and 
state  interests  and  hence  is  better  able  to  adjust  such  conflicts. 

C.  Katzenbach  v.  Morgan  and  Oregon  v.  Mitchell 
as  Federalism  Conflicts 

The  issues  in  both  Katzenbach  v.  Morgan  and  Oregon  v.  Mitchell  con- 
cerned federalism.  Had  the  New  York  state  legislature  enacted  a  law  ex- 
tending the  right  to  vote  to  Puerto  Ricans  literate  in  Spanish  in  a  manner 
identical  to  section  4(e)  of  the  1965  Voting  Rights  Act,  it  too  would  have 
been  constitutional.'"  If  all  states  had  extended  voting  rights  in  federal  and 
state  elections  to  18-year-olds,  a  result  identical  to  the  1970  Act  could  have 
been  accomplished  without  any  substantial  constitutional  concern.  The  real 
issue  was  whether  those  decisions  could  be  taken  out  of  the  hands  of  the 

50.  See  text  accompanying  notes  17-18  supra. 
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states  and  made  at  the  national  level.  By  way  of  contrast,  as  long  as  denying 
the  vote  to  non-English-speaking  citizens  raised  a  substantial  issue"  of 
equal  protection  under  the  Court's  activist  new  equal  protection  theories  in 
voting  cases,  a  congressional  statute  that  permitted  the  states  to  require  En- 
glish-language literacy  as  a  requirement  for  voting  would  involve  issues 
beyond  federalism.  A  congressional  judgment  that  voting  can  be  restricted 
in  this  manner  would  involve  not  only  the  issue  of  the  level  of  government 
at  which  such  a  decision  could  be  made,  but  also  the  issue  whether  such  a 
restriction  on  liberty  could  be  accomplished  at  any  governmental  level.  As 
to  the  latter  judgment,  the  congressional  decision  should  be  accorded  no 
more  weight  than  an  identical  decision  by  a  state  legislature,  since  Congress 
possesses  no  peculiar  attributes  that  make  it  a  more  appropriate  forum  than 
the  state  legislatures  for  resolving  such  an  issue.  Similarly,  congressional 
judgments  limiting,  constitutionally  required  remedies  in  school  segrega- 
tion cases  or  dispensing  with  exclusion  in  criminal  cases  of  illegally  seized 
evidence  should  be  no  more  conclusive  than  identical  state  statutes. 

D.  Comparison  of  the  Liberty-Federalism  Theory 
and  the  Ratchet  Theory 

In  many  cases.  Justice  Brennan's  ratchet  will  produce  the  same  results 
as  recognition  of  the  distinction  between  liberty  and  federalism  decisions. 
Congressional  extensions  of  due  process  and  equal  protection  will  involve 
federalism  decisions,  since  the  only  issue  raised  will  be  the  level  of  govern- 
ment empowered  to  make  the  decision.  Congressional  dilutions  of  due  pro- 
cess and  equal  protection  will,  by  contrast,  raise  issues  of  whether  any  level 
of  government  can  constitutionally  make  the  challenged  decision.  There 
are,  however,  situations  in  which  the  ratchet  and  the  liberty-federalism  dis- 
tinction will  produce  different  results.  The  due  process  clause  of  the  14th 
amendment  has,  in  some  instances,  been  used  by  the  Court  as  an  instrument 
of  federalism  to  allocate  power  within  the  federal  system.  With  reference 
to  issues  of  choice  of  law  and  jurisdiction  of  state  courts,  the  due  process 
clause  has  been  the  analogue  of  the  full  faith  and  credit  clause,  allocat- 
ing decisionmaking  competence  among  state  courts.'^  In  the  area  of  state 
taxation  of  interstate  business,  the  more  recent  cases  have  replaced  the  com- 
merce clause  with  the  due  process  clause  as  the  primary  limit  on  state  taxing 
power."  Congress  might  roll  back  such  due  process  decisions  of  the  Court 
in  recognizing,  for  example,  increased  state  taxing  power  or  a  larger  terri- 
torial scope  of  state  court  jurisdiction.  These  congressional  decisions  would 

51.  See  cases  cited  in  note  t,q  supra. 

52.  See  Home  Ins.  Co.  v.  Dick,  281  U.S.  397  (1930);  Pennoyer  v.  Ncff,  95  U.S.  714  (1877). 
■53.  See  National  Bellas  Hess,  Inc.  v.  Department  of  Revenue,  386  U.S.  753  (1967);  General  Motors 

Corp.  V.  Washington,  377  U.S.  436  (1964). 
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not  be  a  dilution  of  liberty,  but  simply  a  rearrangement  of  power  within  the 
federal  system. 


54 


E.  Comparison  of  the  Enforcement  Powers  Under 
the  iph  and  i^fth  Amendments 

The  closest  analogy  to  the  enforcement  clause  (section  5)  of  the  14th 
amendment  is  the  enforcement  clause  (section  2)  of  the  13th  amendment, 
which  recently  has  been  interpreted  by  the  Court  in  a  manner  consistent 
with  the  liberty-federalism  distinction  suggested  here.  The  Civil  Rights 
Cases^^  held  that  section  2  of  the  13th  amendment  permitted  Congress  to 
ban  private  racial  discrimination  that  constituted  a  "badge  of  slavery."  Con- 
gress was  not  granted  free  rein,  however,  in  defining  badges  of  slavery. 
The  Court  insisted  on  exercising  independent  judicial  judgment  as  to  the 
forms  of  private  discrimination  that  constituted  a  badge  of  slavery.  That 
aspect  of  the  Civil  Rights  Cases  was  overruled  in  1968  in  ]ones  v.  Alfred  H. 
Mayer  Co.,^^  which  concluded  that  the  enforcement  clause  gave  Congress 
the  ultimate  power  to  make  rational  determinations  as  to  what  are  badges 
and  incidents  of  slavery.  Thus  Congress  could  bar  private  racial  discrim- 
ination that  would  not,  absent  the  legislation,  violate  section  i  of  the  13th 
amendment."  The  result  of  the  Jones  decision  is  to  give  Congress  the  same 
power  to  oudaw  private  racial  discrimination  as  state  legislatures  possess. 

Justice  Stewart's  opinion  for  the  Court  in  Jones  did  not  agonize  over 
the  distinction  between  interpretation  and  remedy,  as  did  his  opinions  in 
Katzenbach  v.  Morgan  and  Oregon  v.  Mitchell.  It  is  possible  to  argue  that 
the  Court,  in  fact,  had  "interpreted"  section  i  of  the  r3th  amendment  in 
Jones  by  concluding  that  it  barred  private  discrimination  that  is  a  relic  of 
slavery,  and  that  congressional  judgment  as  to  the  kinds  of  discrimination 
that  are  relics  of  slavery  merely  constitutes  appropriate  "enforcement."" 
It  is  treacherous  business,  however,  to  bring  the  Court's  opinion  in  Jones 
within  the  confines  of  the  interpretation-remedy  distinction  propounded 
by  Justice  Stewart  in  the  14th  amendment  cases. 

IV.  Can  Morgan  and  Mitchell  Be  Reconciled  ? 

One  difficulty  with  the  liberty-federalism  theory  is  that  it  will  not  dis- 
tinguish the  results  reached  in  Katzenbach  v.  Morgan  and  Oregon  v.  Mitch- 

54.  Despite  the  "fair  play  and  substantial  justice"  description  of  the  "minimum  contacts"  theory 
of  International  Shoe  Co.  v.  Washington,  326  U.S.  310  (1945),  the  power  to  establish  nationwide  ser- 
vice in  the  federal  courts  suggests  that  Congress  should  possess  a  parallel  power  to  enlarge  the  scope  of 
service  of  process  in  the  state  courts.  See  P.  Bator,  P.  Mishkin,  D.  Shapiro  &  H.  Wechsler,  Hart  and 
Wechsler's  The  Federal  Courts  and  the  Federal  System  1106  (2d  ed.  1973). 

55.  109  U.S.  3  (ifi83). 

56.  392  U.S.  409  (1968). 

57.  The  holding  was  reaffirmed  in  Griffin  v.  Breckenridge,  403  U.S.  88,  105  (1971). 

58.  See  D.  Engdahl,  Constitutional  Power:  Federal  and  State  in  a  Nutshell  247-48  (1974). 
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ell.  As  previously  indicated,  if  consistendy  applied,  the  theory  would  have 
upheld  the  18-year-old  vote  provisions  in  their  endrety.  However,  other 
theories  that  attempt  to  reconcile  the  two  cases  are  unpersuasive. 

A.  Distinguishing  Racial  Discrimination  from 
Other  Discriminations 

An  obvious  distinction  between  the  two  cases  is  that  Morgan  deals  with 
racial  discriminadon  in  voting  while  Mitchell  deals  with  nonracial  voting 
lines.  In  the  last  century,  however,  in  defining  the  theoretical  breadth  of 
the  enforcement  power  under  the  14th  amendment,  the  Court  has  not 
drawn  sharp  lines  that  depend  solely  on  whether  racial  discrimination  was 
at  issue.  The  Court's  opinion  in  the  Civil  Rights  Cases  was  consistent  in  its 
approach  to  the  13th  and  14th  amendments  issues — Congress  could  act  to 
remedy  only  those  conditions  independently  determined  by  the  courts  to 
run  afoul  of  section  i  of  each  amendment.  Surely,  Justice  Stewart's  sum- 
mary abandonment  in  Jones  of  the  Civil  Rights  Cases'  limited  view  of  con- 
gressional power  under  the  13th  amendment  fits  uneasily  with  his  insis- 
tence in  Katzenbach  v.  Morgan  on  maintaining  the  Civil  Rights  Cases' 
parallel  restriction  on  the  enforcement  clause  of  the  14th  amendment.'* 
Crediting  congressional  power  to  reach  private  racial  discrimination  in 
housing  under  the  13th  amendment  creates  an  anomalous  situation  with 
respect  to  the  insistence  that  private  sexual  discrimination  in  employment 
can  be  outlawed  under  the  14th  amendment  (rather  than  the  commerce 
clause)  only  if  the  Court  independently  finds  sufficient  state  action  plus  a 
denial  of  equal  protection.  Of  course,  the  13th,  14th,  and  15th  amendments 
taken  as  a  whole,  do  evince  a  particular  concern  for  racial  discrimination. 
However,  it  is  difficult  to  find  a  limitation  to  issues  of  racial  discrimination 
in  section  5  of  the  14th  amendment.  It  is  significant  that  only  one  of  the 
Justices  in  Oregon  v.  Mitchell — Justice  Black — ^would  expand  or  contract 
the  scope  of  section  5  depending  on  whether  the  federal  statute  in  question 
dealt  with  racial  discrimination.  Thus  Katzenbach  v.  Morgan  and  Oregon 
V.  Mitchell  cannot  be  satisfactorily  reconciled  on  the  ground  that  the  former 
involved  racial  discrimination  in  voting  and  the  latter  did  not. 

B,  Distinguishing  Towers  Specifically  Reserved  to  the 
States  from  Those  Reserved  by  the  loth  Amendment 

An  argument  can  be  made  that  the  decisions  are  harmonized  by  regard- 
ing the  specific  voter  qualification  issues  in  Oregon  v.  Mitchell  as  a  subject 
in  some  way  especially  reserved  to  decisionmaking  by  the  states.  The  argu- 
ment holds  that  by  the  structure  of  the  Constitution  the  states  are  given 

59.   109  U.S.  at  11-13. 
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free  rein  to  set  voter  qualifications.  Katzenbach  v.  Morgan  can  be  ex- 
plained on  the  basis  of  congressional  power  to  enforce  the  explicit  ban  on 
racial  discrimination  in  voting  contained  in  the  15th  amendment.  Oregon 
V.  Mitchell,  however,  deals  with  congressional  power  to  enforce  the  less 
exact  requirement  of  equal  protection  of  the  laws.  This  power  is  qualified, 
the  argument  goes,  by  the  recognition  in  the  Constitution  that  voting  qual- 
ifications are  set  by  the  states. 

So  long  as  the  Court's  activism  in  striking  down  state  voter  qualifica- 
tions as  violations  of  the  equal  protection  clause  continues  unabated,®**  no 
convincing  argument  can  be  made  that  congressional  power  under  section 
5  of  the  14th  amendment  has  special  limits  in  all  cases  dealing  with  voter 
qualifications.  Of  course,  the  federalism-liberty  distinction  articulated  by 
this  Essay  does  not  suggest  that  Congress  has  unlimited  power  with  respect 
to  issues  of  federalism.  Even  in  dealing  with  such  a  conflict,  Congress  can- 
not disregard  a  limitation  on  federal  power  where  the  limitation  is  more 
explicit  than  the  loth  amendment's  truism  that  power  not  delegated  to 
the  United  States  is  reserved  to  the  states.  Congress  could  not,  for  example, 
provide  three  U'-^'-ed  States  Senators  for  California  or  New  York,*^  nor 
abolish  the  electoral  college  and  provide  for  direct  presidential  elections,*^ 
nor  authorize  the  transportation  of  liquor  into  a  state  "in  violation  of  the 
laws  thereof."®^  Does  the  express  reservation  of  state  power  to  set  voting 
qualifications,  as  provided  in  article  i,  section  2,  of  the  Constitution,  set 
that  area  aside  from  the  exercise  of  the  federal  legislative  power  as  do  the 
express  limitations  on  congressional  power  in  article  i,  section  9?  Here,  Jus- 
tice Harlan's  opinion  in  Oregon  v.  Mitchell  was  surely  correct  that  judicial 
incursions,  under  the  equal  protection  clause,  into  the  states'  freedom  to 
determine  voter  qualifications  were  difficult  to  square  with  the  argument 
that  the  Constitution  specially  preserved  the  power  of  the  states  to  set  voter 
qualifications  as  they  saw  fit. 

C.  Congressional  Power  to  Interpret  the  Constitution 
"at  the  Margin" 

One  difference  between  the  two  cases  does  provide  a  possible  point  of 
distinction.  The  denial  of  voting  rights  to  those  literate  in  a  foreign  lan- 
guage was,  in  itself,  an  arguable  violation  of  the  equal  protection  clause. 
On  the  other  hand,  the  use  of  age  21  rather  than  18  as  the  dividing  line  for 
voter  qualification  did  not  involve  a  substantial  equal  protection  issue. 
Thus  one  could  argue  that  in  marginal  cases.  Congress  can  enlarge  the 
meaning  of  due  process  and  equal  protection.  Congress  cannot,  however, 

60.  See  cases  cited  in  note  39  supra. 

61 .  See  U.S.  Const,  art.  I,  §  3,  cl.  i ;  id.  art.  V;  id.  amend  XVII. 

62.  See  U.S.  Const,  art.  11,  §  i,  cl.  3;  id.  amend.  XII. 

63.  See\J.S.  Const,  amend.  XXI,  §  2. 


397 


February  1975]  CONGRESSIONAL  INTERPRETATION  619 

declare  a  state  law  to  be  a  violation  of  due  process  or  equal  protection  when 
it  is  clear  that  it  is  not.  The  argument  is  that  the  enforcement  power  under 
the  14th  amendment,  insofar  as  it  involves  disputed  issues  of  interpreting 
section  i,  is  a  power  to  legislate  only  at  the  margins. 

Even  if  Katzenbach  v.  Morgan  and  Oregon  v.  Mitchell  can  be  relatively 
easily  distinguished  on  this  basis,  marking  the  limits  of  the  margin  might 
be  quite  troublesome  in  other  cases.  For  example,  in  Branzburg  v.  Hayes,^* 
the  Court  divided  5-4  in  finding  no  newsman's  privilege  in  the  first  amend- 
ment. Of  course.  Congress  has  ample  power  to  protect  newsmen  from 
questioning  by  federal  officials  and  federal  courts.  Could  Congress,  under 
section  5  of  the  14th  amendment,  enact  a  newsman's  privilege  in  cases  in- 
volving state  officials  and  state  courts  ?  If  the  issue  was  "arguable" — for  pur- 
poses of  determining  the  propriety  of  congressional  interpretative  power — 
prior  to  the  Court's  Branzburg  decision,  does  the  issue  continue  to  be  "ar- 
guable" after  the  decision  ?  Does  an  issue  remain  "arguable"  as  long  as  the 
Court's  authoritative  resolution  is  by  a  closely  divided  Court?  Obviously, 
congressional  power  should  neither  depend  upon  whether  Congress  or  the 
Court  was  first  in  the  race  to  cope  with  the  issue,  nor  vary  with  the  voting 
breakdown  when  the  Court  finishes  first.  More  significant  than  the  issue 
of  how  close  was  the  question  in  Branzburg  is  the  Court's  primary  reason 
for  not  finding  a  newsman's  privilege  in  the  first  amendment.  The  Court 
believed  that  this  would  involve  drawing  difficult  lines  that  could  best  be 
drawn  by  legislatures.  That  conclusion  suggests  that  if  anything  remains  of 
the  rationale  of  Katzenbach  v.  Morgan,  Congress  should  have  the  power 
to  create  a  newsman's  privilege  binding  against  the  states. 

Prior  to  the  passage  of  the  26th  amendment,  the  choice  of  a  particular 
age  limit  as  a  voter  qualification  would  at  some  point — age  45,  for  exam- 
ple— have  presented  an  arguable  14th  amendment  violation.  The  previous 
age  line  of  21  was  clearly  constitutional  only  because  voting  rights  do  not 
have  to  be  extended  to  the  newborn,  and  21  had  been  the  most  common 
choice.  The  choice  of  any  particular  age  requirement  is  thus  a  matter  of 
legislative  linedrawing.  The  argument  for  congressional  power  to  establish 
a  newsman's  privilege  under  the  14th  amendment — despite  the  Court's  re- 
jection in  Branzburg  of  a  constimtional  foundation  for  the  privilege — sug- 
gests that  Congress  had  the  power  to  establish  18  as  the  appropriate  age 
for  voter  qualification,  regardless  of  the  obvious  absence  of  an  arguable 
equal  protection  issue. 

V.  Conclusion 

The  specific  issues  raised  in  Katzenbach  v.  Morgan  and  Oregon  v.  Mitch- 
ell are  largely  obsolete.  The  unanimous  recognition  in  Oregon  v.  Mitchell 

64.  408  U.S.  665  (1972). 
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of  congressional  power  to  abrogate  all  literacy  tests  for  voting  puts  in  the 
shade  the  more  limited  suspension  of  literacy  tests  in  section  4(e)  of  the 
1965  Voting  Rights  Act.  The  26th  amendment  moots  any  debate  over  the 
constitutional  dimensions  of  the  18-year-old  vote.  The  uncertainty  gener- 
ated by  Oregon  v.  Mitchell  vv^ill,  in  all  likelihood,  cause  Congress  to  shy 
away  from  justifying  legislation  expanding  civil  rights  solely  on  the  basis 
of  congressional  power  to  interpret  the  14th  amendment.  With  reference 
to  future  racial  civil  rights  legislation,  congressional  power  under  the  13th 
and  15th  amendments  will  obviate  any  necessity  for  reliance  on  section  5 
of  the  14th  amendment.  Beyond  racial  discrimination,  alternative  sources 
of  congressional  power — such  as  the  commerce  clause — will  almost  surely 
be  invoked.  If  there  is  a  new  round  of  debate  in  the  Court  concerning  the 
limit  of  congressional  power  under  section  5  of  the  14th  amendment,  it  is 
most  likely  to  arise  in  the  context  of  a  congressional  attempt  to  clip  the 
wings  of  an  unpopular  due  process  or  equal  protection  decision  of  the  Court. 
It  is  here  that  the  unsatisfying  arguments  on  all  sides  of  the  debate  are  a 
matter  of  continuing  concern. 

It  is  not  difi&cult  to  find  scholarly  opinion  that  Oregon  v.  Mitchell  was 
wrongly  decided,  given  its  conflicting  holdings.  It  is  the  thesis  of  this  Essay 
that  the  holding  was  wrong  insofar  as  it  denied  Congress  the  power  to 
lower  the  voting  age  in  state  elections.  Theories  defining  Congress'  en- 
forcement power  under  section  5  of  the  14th  amendment  as  limited  to  the 
creation  of  "remedies"  rather  than  "interpretation,"  or  theories  that  would 
limit  the  function  of  congressional  "interpretation"  to  marginal  cases,  are 
not  viable.  The  only  viable  judicially-enforceable  limit  on  congressional 
power  is  to  be  found,  not  in  the  loth  amendment,  but  in  the  more  specific 
restrictions  on  federal  power  in  the  Constitution,  including  the  Bill  of 
Rights.  Recognizing  the  functional  distinction  between  judgments  draw- 
ing lines  as  to  the  allocation  of  power  within  the  federal  system  and  those 
establishing  the  minimum  content  of  constitutionally  protected  liberty 
leaves  no  room  for  congressional  dilution  of  the  Bill  of  Rights. 
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Senator  Bayh.  Our  next  witnesses  this  morning  have  had  mortj 
than  a  theoretical  experience  with  tliis  problem.  We  have  Mr.  Richard 
Cady  of  the  Indianapolis  Star,  who  is  an  investigative  reporter.  We 
also  have  Mr.  Edward  Delaney,  attorney  for  the  Investigative  Re- 
porters and  Editors. 

Gentlemen,  we  appreciate  your  taking  the  time  to  be  with  us.  We 
look  forward  to  hearing  the  practical  experience  with  regard  to  the 
burdens  that  must  be  faced  by  an  investigative  reporter.  We  appre- 
ciate your  presence. 

TESTIMONY  OF  RICHARD  CADY,  INVESTIGATIVE  REPORTER,  INDI- 
ANAPOLIS STAR,  AND  MEMBER  OF  THE  PULITZER  PRIZE-WIN- 
NING TEAM  FOR  INVESTIGATION  OF  POLICE  CORRUPTION, 
INDIANAPOLIS,  IND. 

Mr.  Cady.  I  made  the  comment  to  a  colleague  recently  that  inviting 
me  here  to  talk  about  the  Stanford  decision  is  like  calling  a  sergeant 
out  of  the  trenches  to  report  on  the  progress  of  the  battle.  It  is,  in 
many  ways,  a  battle. 

The  capacity  to  gather  information,  to  deal  with  sources,  to  find 
the  people  who  will  blow  the  proverbial  whistle,  to  convince  some- 
one to  point  you  in  the  right  direction  at  their  own  peril,  to  peel 
back  the  self-protective  facades  which  so  often  mask  the  truth,  is  my 
bread  and  butter.  It  is  also,  of  course,  the  lifeblood  of  reporters  in 
general  and  investigative  reporters  in  particular,  many  of  whom  I 
have  be€n  privileged  to  meet,  work  with,  and  share  ideas  and  concerns 
through  a  national  professional  organization.  Investigative  Reporters 
and  Editors,  Inc. 

Skeptical  by  nature  and  suspicious  by  trade,  they  have  had  their 
ears  to  the  ground  and  do  not  like  what  they  hear.  To  the  tremors 
of  gag  orders,  closed  courtrooms,  attacks  on  confidentiality,  the  com- 
plexities of  libel,  various  kinds  of  prior  restraint  and  the  usual  prac- 
tice of  impaling  the  messenger  who  bears  the  bad  news,  add  the 
eruption  of  the  Stanford  Daily  case. 

From  a  reporter's  point  of  view,  what  is  its  potential  impact? 

Some  5  years  ago,  our  investigative  team  did  extensive  work  on  the 
question  of  police  corruption  in  Indianapolis.  It  was  a  long  and  con- 
troversial matter,  marked,  among  other  things,  by  having  undercover 
police  assigned  to  follow  us  to  learn  our  sources,  by  sending  spies  to 
plant  bad  information,  by  having  some  of  our  conversations  secretly 
recorded,  by  trying  to  divert  attention  with  counterattacks  aimed  at 
our  own  credibility.  What  success  this  investigation  ultimately  en- 
joyed, and  it  was  a  mixed  bag,  was  due  primarily  to  our  ability  to 
convince  a  large  number  of  police  officers  to  cooperate,  to  show  the 
way  to  the  hidden  reality,  to  break  the  unwritten  code  of  silence  which 
governs  so  much  of  the  secret  conduct  of  police  affairs. 

To  induce  some  of  these  people  to  help,  we  had  to  give  assurances  of 
confidentiality.  It  was  not  a  simple  matter  of  some  policemen  settling 
old  scores  bv  hiding  behind  a  reporter,  or  of  others  afraid  they'd  be 
given  a  punishment  detail  in  retaliation,  or  the  grinding  of  political 
axes.  Indeed,  many  officers  went  to  the  FBI  with  their  stories,  though 
by  and  large  this  proved  futile.  But  what  was  at  stake  in  some  cases 
was  personal  safety,  the  very  practical  question  of  ultimate  retaliation. 
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I  recall  clearly  the  example  of  what  happened  earlier  to  a  young 
policeman  who  refused  to  play  the  game:  His  superior  officers  tried, 
unsuccessfully,  to  trap  him  by  sending  to  him  a  young  woman  with 
a  peculiar  fixation  for  policemen.  They  even  equipped  her  with  a  hidden 
recorder. 

Another  young  patrolman  found  the  air  hose  to  his  brakes  had  been 
cut.  Others  were  told  that  if  they  found  themselves  in  a  dangerous 
situation,  they  might  look  behind  and  find  their  supporting  brother 
officers  had  disappeared. 

The  point  cannot  be  stressed  too  much — sources  are  sometimes  peo- 
ple who  can  be  killed  if  they  are  identified.  This  was  the  case  in  the 
police  investigation ;  it  has  been  the  case  in  other  matters  dealing  with 
organized  crime  and  labor  unions. 

Afterward  some  of  the  cooperating  policemen  were  in  fact  identified 
through  various  means,  and  most  of  them  have  suffered  yarious  kinds 
of  harassment,  both  obvious  and  subtle,  since  then.  Some  have  left 
the  police  department. 

It  is  abundantly  clear  now  that  very  few  of  these  men  and  women 
would  have  said  anything  at  all  had  there  been  the  obvious  danger 
that  the  entrenched  powers  could  have  had  instant  access  to  our  office, 
our  papers,  our  notes.  Yes,  they  recognized  that  we  faced  subpenas 
and  the  like,  but  at  least  this  gave  us  the  time  and  the  legal  tools 
to  adjudicate  the  question  of  how  much  we  had  to  cooperate  with  the 
law. 

Shortly  after  this,  our  team  became  embroiled  in  an  animated  dis- 
pute with  the  local  prosecutor,  with  whom  many  of  the  policemen 
would  not  cooperate  because  they  saw  him  as  one  of  the  roots  of  the 
problern.  As  this  reached  the  boiling  point,  we  found  that  a  7-month- 
old  incident  with  a  police  informant  was  resurrected,  a  "crime"  was 
created,  and  another  reporter  and  myself  were  indicted. 

The  prosecutor  had  one  problem :  The  so-called  evidence  was  a  scram- 
ble of  confusion,  and  so  our  photographer  was  hauled  into  court  and 
threatened  with  jail  if  he  did  not  testify  against  us.  It  didn't  work, 
and  the  entire  matter  eventually  landed  in  the  ash  can  it  deserved, 
but  one  remembers  how  easy  it  would  have  been  for  the  prosecutor's 
troops  to  execute  a  convenient  search  warrant  with  a  friendly  judge, 
raid  our  offices,  and  not  only  confiscate  our  notes  but  learn  the  identity 
of  all  of  our  sources. 

Some  time  after  this,  we  received  leads  on  what  turned  out  to  be  a 
series  of  dirty-tricks  episodes  entailing  breakins  in  the  office  of  Sena- 
tor Hartke  and  others,  electronic  bugging,  phone  taps,  pranks,  and 
acts  of  political  espionage,  including  an  incipient  plan  to  compromise 
a  certain  Congressman. 

Law  enforcement  agencies  had  the  same  leads  we  had,  but  nothing 
happened  at  the  time. 

in  any  case,  certain  information  led  us  to  two  men  who  both  had 
been  participants  in  various  things.  We  were  able,  over  a  period  of 
some  time,  to  induce  both  of  them  to  provide  us  with  first-hand,  inside 
information,  even  though  both  were  acutely  aware  of  their  own  com- 
plicity. The  consequence  was  that  we  got  the  stories,  and  they,  among 
others,  through  their  attorneys  received  immunity. 

What  I  remember  distinctly  was  the  profound  tension  of  the  time 
jhhI  t  heir  fear  of  being  identified  before  thoy  could  seek  some  sanctuary 
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in  the  coming  investigative  storm.  They  knew  we  were  somewhat  able 
to  protect  sources  through  a  kind  of  constitutional  shield,  but  at  the 
same  time  they  never  would  have  opened  up  if  it  were  possible  friendly 
and  maybe  unfriendly  police  agencies  would  have  instant  access  to 
their  tales  of  misdeeds  through  a  simple  search  warrant  procedure. 

In  the  1976-77  IRE  Arizona  project,  an  examination  of  corrup- 
tion, organized  crime,  and  land  fraud  in  Arizona  as  tribute  to  a 
murdered  investigative  reporter,  Don  Bolles,  I  recall  vividly  the  stacks 
of  files  and  file  cards  which  represented  information  from  a  wide 
variety  of  sources  concerned  about  problems  in  their  State.  Even 
more  vivid  are  the  memories  of  the  palpable  tension  in  the  wake  of 
the  Bolles  assassination  and  other  murders,  and  the  taut  circumstances 
under  which  some  people  came  forward. 

How  many,  I  wonder  now,  would  have  backed  off  in  realization  that 
some  of  the  very  people  they  were  complaining  about  had  the  capacity 
to  march  in  with  a  magistrate's  warrant  and  read,  even  confiscate,  the 
reports. 

It  is  true,  of  course,  that  these  sources  largely  were  identified  in  our 
files  by  a  number  system,  but  the  sources  didn't  always  know  that. 

And  I  might  add  that  even  today  our  dailv  memoranda  now  identi- 
fies sources  by  number — not  name — while  documents  have  to  be  se- 
creted in  special  places.  This  is  an  immediate  legacy. 

Then  there  is  what  is  sort  of  a  bottom-line  situation  for  an  investi- 
gative reporter,  namely,  collecting  inside  information  about  Federal 
agencies,  in  particular  the  FBI.  The  FBI  may  be  on  the  whole  a  fine 
organization,  but  it  is  not  without  its  problems,  and  it  is  an  institution 
which  historically  has  sophisticated  systems  for  protecting  and  per- 
petuating its  image.  "Don't  embarrass  the  Bureau"  is  not  some  slogan ; 
it  is  holy  writ. 

If  an  agent  is  not  a  team  player,  so  to  speak,  he  will  not  have  much 
of  a  future,  and  if  a  situation  develops  that  should  not  develop,  and 
nothing  can  be  done  about  it  internally,  team  silence  is  the  rule.  You 
do  not  blow  the  whistle. 

We  know,  of  course,  that  from  time  to  time  someone  within  the  FBI 
does  blow  the  whistle,  and  if  it  is  to  a  reporter,  interesting  situations 
develop.  The  FBI  has  sufficient  rules  so  that  any  one  of  them  can  be 
invoked  with  ease  to  hold  an  agent  in  line,  and  the  stigma  of  the  agent 
who  "talks"  is  something  so  deep  and  pervasive  that  only  an  agent 
can  really  appreciate  and  fear  its  reality. 

Let  me  give  you  a  hypothetical  example  Avhere  an  agent  knows 
something  is  gravely  wrong  within,  but  he  can  get  nothing  done 
"through  channels."  If  it  is  difficult  enough  to  screw  up  the  nerve 
to  go  to  "outsiders,"  how  much  more  reluctant  will  such  a  person  be 
in  the  acute  realization  that  this  act  could  be  exposed  easily  under 
the  expedient  guise  of  a  swiftly  procured  search  warrant  issued  under 
col  or  of  some  phantom  investigation  ? 

Such  contention  is  no  pipedream.  I  nm  specifically  aAvare  of  an  FBI 
investigation  of  a  public  official  in  Indianapolis  which  was  based  solely 
on  an  anonymous,  and  not  very  specific,  letter.  Dnrinqr  the  investiga- 
tion one  of  the  agents  kept  the  public  official's  chief  detractor  posted 
of  developments  on  a  daily  basis. 

Senator  Bath.  That  actually  happened  'i 

Mr.  Cadt.  Yes,  recently 
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I  mention  the  FBI  example  because  in  our  own  city,  as  you  know, 
such  situations  have  developed  in  the  past  months  because  they  are 
unresolved  and  because  to  our  team  the  implications  of  the  Stanford 
decision  raise  daily  the  question  of,  if  newspapers  represent  a  sort  of 
court  of  last  resort,  no  matter  how  unsatisfactorily,  how  effective  will 
they  be  if  our  doors  can  be  opened  by  the  stroke  of  a  pen. 

In  all  of  these  examples  I  have  tried  to  underscore  what  we  perceive 
of  as  not  how  the  Stanford  decision  can  be  used,  but  how  it  can  be  mis- 
used. I  realize  that  the  keyhole  view  of  events  which  some  reporters 
live  with  sometimes  tends  to  paint  our  perceptions  darkly,  but  I  also 
believe  they  give  us  an  unusually  valid  view  of  things  in  what  is  a  very 
necessary  chore  in  our  system  of  government,  our  way  of  life,  carrying 
a  kind  of  glaring  stage  light  which  is  not  always  easy  to  focus  and 
which  many  resent,  but  which  in  the  ultimate  sheds  light  where  it 
needs  to  be  shed. 

In  criminal  cases  lawyers  tell  the  jury,  "If  I  said  something  you 
didn't  like,  please  don't  hold  it  against  my  client."  Thus,  I  do  not  mean 
to  imply  that  reporters  do  not  make  mistakes,  are  always  unflaggingly 
better  than  the  people  they  write  about,  or  that  our  houses  are  always 
in  order. 

In  the  main,  however,  I  think  we  are  prepared  to  accept  the  con- 
sequences of  our  reporting,  face  the  risks,  and  do  our  jobs.  Prizes  and 
minor  celebrity,  as  a  matter  of  fact,  are  far  overshadowed  in  the  nor- 
mal course  of  events  in  which  a  reporter  can  face  lawsuits,  grand  juries, 
dispositions,  hostile  attorneys,  threats,  even  jail,  and  his  mistakes  have 
a  way  of  crowding  the  limelight. 

This  is  to  say  that  when  you  deal  with  a  source  or  claim  an  "investi- 
gation," like  it  or  not,  you  have  the  processes  of  law,  subpena,  and 
testimony,  the  rules  of  tne  game.  The  Stanford  decision,  as  we  see  it, 
twists  those  rules. 

I  recall  an  episode  earlier  this  year  at  a  certain  midwestem  airport 
where  the  wife  of  an  FBI  agent  discussed  her  husband's  frustrations 
at  certain  things,  apathy  and  complacency,  and  how  it  had  dhanged 
him.  But  she  added,  "it's  nice  to  know  someone  cares."  I  believe  she 
would  be  glad  to  have  you  hear  those  words. 

I  have  talked  largely  about  problems  rather  than  solutions,  so  I  now 
turn  to  Mr.  Ed  Delaney. 

Senator  Bayh.  Before  we  get  to  Mr.  Delaney,  let  me  comment  for  a 
moment. 

Is  it  fair  to  assume  that  the  problem  of  public  corruption  and  the 
problems  requiring  the  white  heat  of  publicity  that  comes  from  a  good 
investigative  reporter,  whether  he  is  a  Pulitizer  Prize  one  or  not,  are 
no  greater  and  no  less  in  Indianapolis  than  in  most  other  cities  ? 

Mr.  Cadt.  I  don't  think  so,  no. 

Senator  Bayh.  I  don't,  either.  Perhaps  neither  one  of  us  can  be 
totally  objective.  Here  you  are  x)erforminQ:  your  duty  and  your  re- 
sponsibility. You  are  participating  in  your  profession  in  a  very  profes- 
sional manner,  and  doing  it  well  enonsrh  to  earn  you  a  Pulitizer  Prize. 
Yet  I  think  it  is  fair  to  assume  that  if  corruption  exists  in  Indianapo- 
lis, then  it  probably  exists  in  almost  every  other  community  in  America. 

Mr.  Cadt.  I  do  not  think  there  is  any  question  aJbout  that. 

Senator  Bayh.  As  I  recall  your  statement,  Mr.  Cady,  you  empha- 
sized the  fact  that  because  of  the  Stanford  Daily  decision,  you  are  now 
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ooing  to  some  trouble  to  code  your  notes  and  how  they  are  filed.  So  the 
decision  really  has  had  an  "impact  on  tlie  way  you  conduct  your 
profession. 

Mr.  Cady.  Absolutely.  Ironically,  we  are  usino-  the  old  FBI  system. 
Instead  of  listing  someone  by  name  in  the  case  of  a  source,  we  list  them 
by  number. 
^  Senator  Bayii.  So  in  your  experience  the  decision  has  put  a  burden 
on  the  way  you  exercise  your  first  amendment  rights. 

Mr.  Cady.  I  think  it  has  an  implied  burden.  I  do  not  mean  to  suggest 
that  by  giving  someone  a  number,  rather  than  using  a  name,  that  it  is 
a  burden.  It  is  for  our  own  purposes  actually,  but  it  is  thei-e  in  case. 

Senator  Bayii.  I  understand.  I  believe  you  sjieeifically  stated  that 
people  whom  you  relied  upon  to  provide  this  information  of  official 
corruption  would  have  found  it  very  difficult  to  come  forward,  indeed 
if  not  refused  to  come  forward  totally,  if  they  had  felt  that  this  infor- 
mation was  going  to  be  made  available  to  the  very  people  they  were 
disclosing  information  about. 

Mr.  Cady.  That  is  right.  It  should  be  added  that  most  times  the  kind 
of  people  that  an  investigative  reporter  deals  with  are  people  who  are 
aware  of  what  the  law  is  in  some  way  or  another.  They  are  aware  of 
what  can  be  done  to  expose  them.  They  read  the  paper.  They  are  pretty 
knowledgeable.  They  are  aware  of  these  sorts  of  things. 

I  think  it  is  going  to  have  a  tangible,  long-range  impact;  yes. 

Senator  Bayii.  Is  it  not  fair  to  say  that  one  of  the  most  effective,  if 
not  one  of  the  few  available,  methods  of  exposing  and  thus  cleaning 
up  public  corruption  is  to  give  to  the  reporter  the  tools  necessary  to 
get  that  information  made  public  ?  Indeed,  if  those  ]5eople  about  whom 
the  information  is  to  be  disclosed  have  access  to  it.  then  the  very  infor- 
mation that  is  necessary  to  let  the  public  know  about  corruption  and 
thus  demand  a  remedy  is  going  to  be  taken  from  the  public. 

Mr.  Cady.  There  is  no  question  about  it.  Senator. 

Senator  Bayii.  I  think  this  is  the  nub  of  the  danger  of  this  decision. 
If  we  make  it  less  likely  people  will  come  forward  with  information, 
then  we  are  making  it  almost  impossible  to  disclose  the  type  of  corrupt 
situation. 

Mr.  Cady.  I  concur  wholeheartedly  because  I  believe  very  much  in 
which  I  have  been  talking  about  and  about  the  necessity  of  having 
newspapers,  the  media,  television,  and  radio  doing  certain  exposures. 
I  have  seen  case  after  case  not  only  in  Indianapolis  but  around  the 
country,  from  reporters  to  whom  I  have  talked,  where  things  would 
have  been  absolutely  buried  if  the  media  had  not  brought  them  out. 

I  have  had  personal  experiences  with  the  kinds  of  people  who  are 
not  going  to  use  that  decision  but  they  are  going  to  abuse  it.  That  is 
exactly  what  I  am  talking  about. 

Senator  Bayh.  Thank  you  very  much. 

INIr.  Delaney? 

TESTIMONY  OF  EDWARD  DELANEY,  ATTORNEY  FOR  INVESTIGA- 
TIVE REPORTERS  AND  EDITORS,  INC.,  INDIANAPOLIS,  IND. 

Mr.  Delaxey.  I  am  here  in  behalf  of  Investigative  Reporters  and 
Editors,  Inr.,  which  is  an  educational  organization  of  investigative 
repoiters. 

I  think  what  3'ou  are  doing  today,  Senator,  is  going  to  contribute 
42-i9(>— 79 27 
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greatly  to  educating  the  public  to  the  importance  of  this  Avork. 

I  would  like  to  start  by  addressing  mainly  what  was  said  by  Mr. 
Heymann  briefly.  First,  I  think  that  to  discuss  the  Zurcher  case  in 
the  context  of  whetlier  it  changes  the  law  or  does  not  change  the  law 
is  to  miss  the  point.  The  important  thing  is  what  Mr.  Cady  just 
referred  to,  which  is  that  the  public's  perception  of  the  threat  of 
warrants  is  greater  than  it  was  before  the  Zurcher  decision. 

The  police  have  learned  a  lesson  as  to  how  they  may  be  able  to  use 
or  "abuse"  their  warrants.  The  targets  of  investigations  are  probably 
now  more  fully  aware  that  if  they  have  a  friendly  police  authoritj^  and 
a  friendly  magistrate,  then  they  may  be  able  to  undercut  an  investiga- 
tion. 

Whether  or  not  they  theoretically  could  have  done  this  before  the 
Zurcher  decision  is  really  irrelevant.  The  point  is  that  they  now  feel 
they  can  do  it. 

It  is  clear  from  a  reading  of  the  Court's  decision — and  there  has 
been  little  direct  reference  to  that— that  the  court  is  more  concerned 
about  preserving  evidence  than  protecting  confidential  sources.  The 
decision  specifically  said  that  if  there  was  any  limitation  on  the 
availability  of  confidential  sources  because  of  their  decision,  "this  does 
not  make  a  constitutional  difference  in  our  judgment."  They  spe- 
cifically addressed  that.  They  felt  the  difference  was  not  constitu- 
tionally significant. 

Similarly,  the  court  said  that  in  the  context  of  search  warrants 
State  shield  laws  and  the  objections  based  thereon  are  "largely  ir- 
relevant for  determining  the  legality  of  the  search."  The  reporters  are 
not  in  a  position  to  agree  vrith  that  and  are  forced  to  come  here  before 
the  Congress. 

I  would  say  that  one  thing  that  ought  to  be  clear  from  the  point 
of  view  of  the  leadership  in  IRE  is  that  the  press  should  be  given  no 
special  status  and  the  notion  of  liaving  a  "press  only''  bill  is  probably 
basically  an  offensive  one  in  the  eyes  of  many  members  of  the  public. 

The  problem  caused  by  the  Stanford  case  and  the  Hapden  case  is 
not  restricted  to  the  press  or  what  you  might  call  communicators.  The 
Government's  proposal  is  to  protect  all  communicators  whether  they 
ai  e  formal  press  people  or  not. 

I  would  remind  the  Congress  that  in  1968  in  Public  Law  93-51, 
which  is  the  law  of  the  land  today,  the  Congress  decided  to  extend  the 
power  of  search  warrants  to  include  mere  evidence.  That  was  a  statute 
passed  by  the  Congress  after  the  Supreme  Court  decided  the  Hayden 
case.  I  think  this  committee  ought  to  take  a  careful  look  at  whether 
that  was  a  prudent  move  and  wliether  it  ou!2:ht  to  be  reconsidered. 

IRE  is  afraid  that  the  public  would  reject  a  preferred  position  for 
the  press  on  this  or  any  other  issue.  This  has  been  a  problem.  We  are  not 
the  darlings  of  the  public  and  we  never  should  be.  The  fact  is  that  T 
think  the  public  would  look  with  a  neo:ative  view  on  anything  that 
seemed  to  put  the  press  in  a  special  position. 

Similarly,  if  you  look  nt  what  the  courts  have  done  to  the  State 
shield  laws,  the  courts  look  with  a  jaundiced  eA^e  at  special  treatment 
for  those  whomaketheirliviugbv  writing. 

]\rore  importantly,  while  IVfr.  Cady  and  the  press  may  be  in  a  posi- 
tion to  hide  their  sources  arul  their  information  by  using  code  number'', 
we  cannot  expect  the  average  lawyer  or  doctor  to  do  any  such  thing.  If 
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a  lawyer  bc^an  to  code  liis  clients  and  the  witnesses  in  the  cases  with  his 
clients,  I  should  think  that  by  the  end  o  f  1  day  he  would  be  up  into  such 
a  high  number  that  he  would  become  incapable  of  knowmjr  wliat  his 
files^said  or  did  not  say  and  what  his  sources  of  information  were.  The 
public  may  have  a  greater  dilliculty  in  dealing  with  the  Zurcher  case 

than  the  press.  '^  •   .     e 

I  would  also  remind  you,  Senator,  that  from  a  reporters  point  ot 
view  the  fact  that  lie  got  a  sub]ipna  rather  than  a  search  warraait  is  nice 
but  limited.  He  did  not  have  his  liles  ransacked.  His  employer  will  go 
hire  a  lawyer.  They  will  spend  a  lot  of  time  and  money  fighting  about 
it.  AVhen  it  is  all  said  and  done  if  the  court  orders  him  to  reveal  his 
source,  the  reporter  is  now  left  with  a  choice  between  revealing  his 
sources  and  going  to  jail.  That  is  an  unhappy  choice. 

I  think  the  Zurcher  case  and  the  legislation  that  you  are  considering 
lead  up  to  the  question  of  shield  laws.  The  committee  ought  to  keep  the 
relationship  between  what  it  is  doing  and  the  shield  laws  definitely 
before  its  eyes. 

I  will  close  with  just  a  few  brief  remarks  on  the  administration's 
proposal.  First  of  all,  the  bill  is  a  labyrinth  of  exceptions  and  sub- 
exceptions  and  categories  and  subcategories.  It  will  create  deep  prob- 
lems for  police  and  magistrates  in  determining  who  may  be  searched. 

Remember,  the  whole  history  of  fourth  amendment  warrants  is 
based  upon  strictly  looking  at  what  is  to  be  searched  for  and  where. 
There  is  no  body  of  jurisprudence  as  to  who  is  to  be  searched.  The 
Supreme  Court  made  that  point  in  the  Zurcher  case.  They  are  exactl}'^ 
rigiit  on  that. 

The  press  is  obviously  disturbed  by  the  Zurcher  case.  I  do  not  think 
we  will  be  satisfied  by  putting  a  checklist  up  on  the  wall  that  says  that 
now  we  can  keep  our  sources  privileged  unless  it  is  a  life-endangering 
situation  or  unless  it  is  contraband,  and  one  and  on.  I  do  not  think  they 
will  be  able  to  comprehend  or  put  into  effective  daily  practice  this  kind 
of  complex  proposal. 

In  effect  what  the  legislature  ought  to  do,  to  the  extent  it  can.  is  to 
simply  go  back  to  the  pre-1967  era  and  say  that  mere  evidence  may  not 
be  the  subject  of  search  warrants.  You  may  get  the  contraband,  and 
yon  may  get  the  gim.  but  you  cannot  get  a  note  or  the  notes  of  a 
reporter,  the  shirt,  or  whatever  else. 

That  line  may  be  hard  to  enforce  on  the  States  because  of  the  con- 
stitutional limitations  on  tlie  Congress,  but  at  least  it  is  a  clear  line. 
That  is  the  only  kind  of  a  line  that  the  press  can  function  with.  It  is 
also  one  from  which  the  public  can  benefit  and  not  feel  that  the  public 
is  put  in  a  lesser  position  or  that  the  rights  of  free  speech  are  any  less 
than  the  rights  of  free  press. 

Thank  you.  Senator. 

Senator  Bayii.  Thank  you  very  much.  Mr.  Delaney. 

Without  objection,  your  written  statment  will  also  be  made  a  part 
of  the  record  in  its  entirety. 

I  hope  that  we  can  communicate  with  you  and  your  organization 
as  we  move  forward.  T  think  both  you  gentlemen  understand  the  deli- 
cate balance  involved  here  insofar  as  not  denying  law  enforcement 
and  Oovernment  agencies  the  tools  they  need  legitimately  to  pi'otect  the 
public  at  large  on  tlie  one  liand  and.  yet.  not  trami)ling  on  the  right  to 
privacy  or  the  first  amendment  on  the  other  hand. 
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Let  me  ask  you  one  policy  question  here.  In  Stanford  DalJy^  as  you 
pointed  out,  the  Court  wanted  to  preserve  the  photographic  records 
and  make  them  available  to  the  police. 

The  basis  for  preserving  the  records  is  the  public  interest.  A  crime 
had  been  committed  against  the  public. 

But  if,  indeed,  you  dry  up  the  source  of  this  information  and  thus 
make  it  impossible  for  investigative  reporters  and  prosecutors  and 
investigators  themselves  to  have  it  at  all.  is  it  not  self-defeating  from 
the  standpoint  of  what  is  really  in  the  public  interest  ? 

Mr.  Delaxey.  I  think  you  are  right,  especially  when  you  are  talking 
about  what  the  courts  have  called  "mere  evidence."  The  photographs 
in  the  Stanford  Daily  case  only  corroborated  what  the  police  had  seen 
themselves  when  they  wore  beaten  o^er  the  head  during  the  riot.  So, 
it  was  duplicative  evidence. 

If  in  the  process  of  getting  that  repetitive  or  duplicative  evidence 
they  dry  up  a  lot  of  sources  for  others  matters,  and  if  you  have  people 
not  coming  in  to  report  on  what  they  know,  then  you  are  in  a  fix. 
Something  has  been  dried  up. 

By  the  way,  I  should  mention  this.  Mr.  Greene,  past  president  of 
IRE,  when  I  told  him  what  my  thoughts  were,  said  there  was  one  thing 
that  he  wanted  the  Congress  to  know  for  sure.  That  was  that  we  must 
be  aware  that  investigative  reporters  are  very  interested  in  dealing 
with  dnig  problems  and  organized  crime  problems  in  this  society.  In 
protecting  the  rights  of  the  press  we  do  intend  to  keep  before  us  that 
the  public  has  a  real  interest  and  the  press  has  a  real  interest  in 
justice  being  done  in  these  criminal  matters. 

I  appreciate  your  point  that  we  must  not  try  to  ignore  that  aspect. 
"We  must  give  it  the  full  impact  that  it  deserves. 

Senator  Bayh.  The  very  nature  of  investigative  reporting  is  to  ffet 
at  the  truth  and  get  the  facts  on  the  table  so  that  those  who  are  guilty 
of  violating  statutes  will  be  brought  to  justice  as  the  law  requires. 

Gentlemen,  your  statements  have  been  nght  to  the  point. 

"What  you  have  holjied  us  to  do  in  a  meaningful  sense  is  to  show 
that  the  decision  made  by  the  Court  has  had  or  could  have  a  very  prac- 
tical impact  on  first  amendment  rights  as  well  as  the  practical  enforce- 
ment of  the  laAvs  designed  to  protect  the  public.  This  was  basically  the 
concern  of  the  Court  m  the  Stavfoirl  Daily  case. 

It  is  a  real  inconvenience  for  you  to  come  over  here  but  I  want  to  tell 
you  how  much  we  appreciate  your  presence.  "We  want  to  thank  you 
very  much. 

Our  last  witness  this  morning  is  Assemblyman  Eichard  Gottfried 
from  the  New  York  State  Assembly.  He  is  chairman  of  the  code  com- 
mittee for  the  assembly. 

I  appreciate  your  being  here.  I  hate  to  suggest  this  to  you  but,  unfoT'- 
tunatoly,  T  have  just  recei\'od  a  message  that  T  will  have  to  leave.  I 
will  ask  my  chief  coimsel.  Afr.  Faley,  to  conduct  the  hearings  further. 
I  will  look  forward  with  interest  to  reading  your  testimony.  I  apolo- 
gize but  please  proceed.  I  will  now  ask  IVfr.  Faley  to  conduct  the 
hearing. 

[The  prepared  statement  submitted  by  Mr.  DeLancy  follows:] 
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Prepared  Statement  of  Edward  O.  DeLaney 

Mr.  Chainuan,  members  of  the  committee :  My  name  is  Ed  DeLaney,  I  am  an 
attorney  practicing  in  Indianapolis,  Ind.,  and  serve  as  counsel  to  Investigative 
Keporters  and  Editors.  Inc.  ("IKE").  IRE  represents  more  than  500  individual 
reiwrters  and  editors  who  have  a  particular  interest  in  investigative  reporting. 
IRE  is  an  educational  organization  whose  purpose  is  to  educate  journalists  in  the 
methods  and  responsibilities  of  investigative  reporting  and  to  educate  the  public 
to  a  greater  understanding  of  the  importance  of  this  work. 

On  behalf  of  IRE,  I  would  like  to  thank  you  for  tlie  opportunity  to  comment  on 
the  ramifications  of  the  Supreme  Court  Decision  in  Zurchcr  v.  Stanford  Daily, 
de<ided  on  ^lay  31,  of  this  year. 

IRE  is  in  substantial  agreement  with  the  comments  made  before  this  committee 
by  Jack  (\  Landau  of  the  Reporters'  Committee  for  Freedom  of  the  Press  on 
July  13.  It  would  be  diflicnlt  to  improve  upon  his  analysis  or  that  provided  by  the 
American  Civil  Liberties  Union.  AVe  will  attempt  merely  to  point  out  several  mat- 
ters that  we  feel  should  be  of  particular  concern  to  this  Subcommittee  and  that 
bear  some  further  attention. 

I.    WHAT   the    STANFORD   DAILY   CASE   TELLS    US 

Stmtfnrd  Daily  arose  when  local  law  enforcement  officials  obtained  a  search 
warrant  to  .search  the  Daily's  office  for  negatives,  film  and  inctures  depicting  a 
disturbance  in  which  several  police  officers  were  injured.  The  Daily's  employees 
were  not  alleged  to  be  involved  in  the  distiirbance  but  rather  to  have  taken  photo- 
graphs that  might  help  identify  certain  potential  defendants.  Tlie  Supreme  Court 
recognized  that  in  searching  for  these  photographic  materials,  the  police  "offi- 
cers apparently  had  opportunity  to  read  notes  and  correspondence."  56  Ij.  Ed.  2d 
at  532.  Sul)sequent  to  this  search  the  Stanford  Daily  brought  a  civil  action  under 
42  U.S.C.  §  19.83  and  obtained  declaratory  relief.  The  District  Court  held  that  the 
Fourth  aTid  Fourteenth  Amendments  forbade  the  issuance  of  a  warrant  for  a 
searcli  for  materials  in  possession  of  a  non-suspect  without  probable  cause  to 
believe  that  a  subpoena  duces  tecum  would  be  impracticable.  That  Court  held 
that  the  mere  failure  to  honor  a  subpoena  would  not  justify  a  warrant  unless  it 
appeared  that  the  possessor  of  the  objects  sought  would  disregard  a  Court  Order 
not  to  remove  or  destroy.  The  District  Court  held  that  in  the  case  of  a  newspajier, 
First  Amendment  considerations  would  restrict  search  warrants  to  rare  cases 
where  a  clear  showing  could  be  made  that  materials  would  be  destroyetl  or 
removed  from  the  jurisdiction  and  that  a  restraining  order  would  be  futile. 
(353  F.  Supp.  124,  135.)  The  Court  of  Apiieals  accepted  this  reasoning. 

A  majority  of  the  Supreme  Court  did  not  agree  witli  the  lower  court's  view  of 
eitlier  the  First  or  tlie  Fourth  Amendment.  That  is,  of  course,  why  Senate  Bill 
3164  and  others  have  been  introduce<l.  Those  wlio  are  interested  in  strengthing 
freedom  of  the  press  and  the  interest  of  all  citizens  in  freedom  from  unreason- 
able searches  can  learn  a  great  deal  from  some  of  the  contents  of  the  majority's 
opinion.  The  Court  was  emphatic  in  its  view  that  under  the  Fourth  Amendment  a 
warrant  "as  a  constitutional  matter  .  .  .  need  not  even  name  the  person  from 
whom  the  things  will  be  seized."  (56  L.  Ed.  2d  at  535).  Rather,  it  only  need  name 
the  "places"  to  be  .searched  and  the  "things"  sought.  Where,  as  in  the  case  of  an 
innocent  citizen  or  innocent  meml>er  of  the  press,  there  is  no  effort  to  secure 
evidence  of  a  crime  against  the  possessor  of  the  evidence  then  a  less  stringent 
standard  of  probable  cause  is  acceptable.  (Id.) 

It  is  clear  from  a  reading  of  the  decision  that  the  Supreme  Court's  basic  con- 
cern is  that  witli  the  interest  of  the  State  that,  that  is  of  the  prosecution.  Thus 
the  Court  concludes  that  the  delay  involved  in  obtaining  a  subpoena  could  "ea.sily 
result  in  tlie  disappearance  of  the  evidence"  since  "it  is  likely  that  the  real  cul- 
prits will  have  access  to  the  property."  (Td.  at  5.30).  The  Court  .'^eeks  to  avoid 
any  such  results  since  they  might  impede  criminal  investigations. 

The  Supreme  Court  is  satisfieil  that  as  long  as  warrant  requirements  are 
applied  "with  particular  exactitude"  where  First  Amendment  is.sues  are  at  stake, 
there  should  be  no  problem.  Naturally,  the  press  is  not  so  sanguine.  More 
importantly,  reporters  are  interested  in  factors  that  do  not  appear  to  weigh 
heavily  in  the  mind  of  the  Supreme  Court.  Thus,  the  Court  concluded  that  if  its 
decision  might  have  a  "incremental  effect"  on  tlie  availability  of  confidential 
sources  of  the  tendency  of  tlie  pr^ss  to  supress  news  out  of  fear  of  .searches,  this 
"does  not  make  a  consti^utional  differenci^  in  our  judgment."  (^d.  at  542)  In  con- 
cluding,  the   majority  noted   that    "Fifth    Amendment   and    State   Shield    Law 
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ohjoftions  that  might  he  asserted  in  opposition  to  compliance  with  a  subpoena 
are  largely  irrelevant  to  determining  the  legality  of  a  search  warrant  under 
the  Fourth  Amendment."  (Id.  at  5-12-43)  Having  made  this  statement,  the  Court 
renunds  the  Legislatures  of  this  country  that  they  enjoy  the  right  to  make 
"legislative  or  executive  efforts  to  establisli  non-constitutional  protections 
against  possible  abuses  of  the  search  warrant  procedure."  (Id.)  IRE.  like  many 
other  citizens  and  institutions,  simply  does  not  share  the  Supreme  Court's  view 
of  the  meaning  of  either  the  First  or  Fourth  Amendments.  We  are  not  here 
because  of  any  desire  to  turn  to  the  Legislature  for  protection.  Our  strength  has 
always  been  found  in  the  Constitution  and  not  in  the  Statutes.  However,  the 
decision  of  the  Supi'eme  Court  leaves  us  no  choice.  Happily,  Senator  Bayh  and 
a  number  of  his  colleagues  apparently  share  our  concern  with  the  First  and 
Fourth  Amendments.  This  is  made  clear  in  the  preamble  to  Senate  Bill  3164. 

II.    WHO    DESERVES    rROTECTIOX    UNDER    THE    FIRST    AND    FOURTH    AMENDMENTS 

It  is  the  position  of  IRE  that  the  press  should  seek  no  special  status  because 
of  the  decision  of  the  Supreme  Court  in  the  Stanford  Daily  case.  Such  a  privi- 
leged position  would  appear  to  be  out  of  step  with  the  mood  of  the  populace. 
It  would  obscure  the  fact  that  the  purpo.«e  of  the  First  Amendment  is  to 
benefit  the  pul)lic  both  through  the  individual  exercise  of  the  right  of  free 
speech  and  through  the  institutions  of  the  press  and  the  broadcast  media. 

From  a  legal  perspective,  the  harm  wrought  by  the  decision  in  Stanford  Daihf 
was  first  created  by  the  decision  in  Warden  v.  Hayden,  387  U.S.  294  (1967 1. 
That  decision  affected  all  the  citizenry,  not  merely  those  who  were  involved  in 
publishing  their  views.  Hajidcn  Tipheld  the  warrantless  search  of  the  home  of 
a  criminal  suspect  and  in  pai'ticular  the  seizure  of  the  suspect's  jacket  and 
trousers  which  were  used  for  identification  at  his  trial.  In  Hayden  the  Court 
concluded  that  the  Fourth  Amendment  did  not  restrict  searches  and  seizures 
to  contraband  or  to  "fruits  and  instrumentalities"  of  a  crime  hut  permitted  tlie 
seizure  of  'mere  evidence."  Implicit  in  this  decision  v,-as  the  conclusion  that  the 
Fourth  Amendment  provided  no  special  protection  to  innocent  third  parties  who 
did  not  have  the  fruits  or  instruments  of  a  crime  but  had  some  other  evidence. 
This  decision  was  criticized  at  the  time  (1967)  because  of  its  implications  for 
privacy  in  general  and  for  privacy  in  one's  papers  and  personal  effects  in 
particular.  The  full  danger  of  the  opinion  was  not  realized  imtil  the  Stanford 
Daily  case. 

Because  of  the  facts  under  which  Hayden  arose,  the  decision  was  limited 
to  so  called  searches  incident  to  arrest.  The  case  did  not  involve  warrants.  The 
Congress  eliminated  this  distinction  in  Public  Law  90-3."l.  (18  U.S.C.  §  3103(a)  ). 
Thus,  mere  evidence  can  be  obtained  from  innocent  parties  by  warrant  or  by 
a  proper  warrantless  search. 

III.  ISSUES  BEFORE  THE  SENATE 

This  body  is  faced  with  a  complex  of  problems  arising  from  the  interrelation- 
ship of  tlie  Zurcher  and  Hayden  cases  together  with  both  statutory  and  con- 
stitutional law  as  they  relate  to  search  warrants  and  subpoenae.  The  two 
most  central  issues,  however,  are  those  as  to  wliat  persons  are  to  be  protected 
and  what  information  is  to  be  protected.  These  should  be  examined  separately. 

A.  The  advisahility  of  a  "/•/t.s.9  Onhr  'bill 

Even  a  cursory  review  of  the  decisions  in  Zurcher  and  Haydrn  will  show  that 
those  decisions  raise  serious  problems  not  only  for  the  press,  but  for  the  entire 
public.  These  problems  deserve  solution.  It  .should  be  remembered  that  the  First 
Amendment  guarantees  free  speech  as  well  as  free  press  and  that  it  when  taken 
together  with  the  Fourtli  Amendment  is  designed  to  aid  all  citizens  of  a  de- 
mocracy in  expressing  their  views  and  in  maintaining  that  privacy  which  is 
necessary  to  the  functioning  of  an  open  .society.  Yv'hile  IRE  and  its  members 
woTdd  not  reject  the  benefits  of  a  bill  designed  only  to  benefit  the  press  or 
other  writers,  it  does  not  see  the  wisdom  in  singling  out  these  institutions  when 
solving  what  is  a  general  problem.  Such  a  preferred  position  is  prolia]>ly  incon- 
sistent with  the  views  of  a  great  number  of  Americans  who  are  wary  of  (he  press 
and  its  performance.  More  importantly,  if  the  experience  with  State  Shield 
Laws  means  anything,  many  courts  will  look  with  a  jaundiced  eye  at  what  will 
api^ear  to  be  special  treatment  for  those  who  make  a  living  by  writing. 
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JJ.  What  should  he  protected? 

S.  3164  picks  up  on  the  language  of  the  Haijdcn  case  by  requiring,  with  ex- 
ceptions, the  securing  of  mere  "evidence"  through  the  subpoena  process.  Pre- 
sumably, such  procedures  would  not  be  required  where  the  warrant  sought  went 
to  contraband,  or  the  fruits  or  instrumentalities  of  a  crime.  This  distinction  is 
well  recognized  in  the  case  law  and  deserves  maintenance.  The  "mere  evidence" 
which  would  be  protected  would  include  notes  from  interviews,  material  in  the 
nature  of  evidence  obtained  from  potential  defendants  or  witnesses,  photographs 
prepared  by  the  press  or  others  and  other  information  which  would  l)e  useful 
to  members  of  the  press  or  which  might  be  maintained  in  (he  privacy  of  any 
ordinary  citizen's  home.  As  Justice  Stevens'  iwinted  out  in  his  dissent  in  Znr- 
chcr  "countless  law  abiding  citizens — doctoi-s,  lawyers,  merchants,  customers, 
bysranders — may  have  documents  in  their  possession  that  relate  to  an  ongoing 
criminal  investigation."  (5G  L.F:d.2d  at  550)  None  of  these  people  or  their  effects 
should  be  subjected  to  a  sudden  search. 

IV.    SOME   CAVEATS 

In  deciding  upon  its  response  to  Zurcher,  the  Congress  should  be  aware  of 
the  very  real  limits  of  the  solutions  being  considered.  Thus,  there  is  reason  to  fear 
the  construction  that  the  courts  might  place  upon  the  phrase  "reasonable  expec- 
tation of  privacy."  Similarly,  the  proposed  solutions  do  not  meet  the  problems 
created  by  the  lack  in  many  jurisdictions  of  an  effective  Reporters'  Shield  Law. 
Nor,  is  it  at  all  clear  how  the  Legislature  can  reach  the  problem  of  warrantless 
searches  justified  under  the  basis  of  exigent  circumstances  or  "hot  pursuit."  Such 
searches  can  cause  as  great  an  abuse  as  anything  noted  in  the  Zurcher  case. 

The  Congress  should  be  mindful  of  the  limited  value  of  a  subpoena  procedure 
when  applied  to  the  press.  Naturally,  a  reporter  whose  files  contain  the  names  of 
confidential  sources,  does  not  want  such  files  ransacked  pursuant  to  a  warrant. 
The  sources  would  be  revealed.  However,  if  the  same  reporter  is  subjected  to  a 
subpoena  to  testify  and  to  bring  with  him  materials  identifying  his  sources,  he 
may  be  equally  unable  to  protect  those  sources.  If  the  Court  does  riot  recognize 
or  apply  a  Shield  Law,  the  reporter  will  be  faced  with  the  choice  of  revealing  his 
sources  or  going  to  jail.  That  is  occurring  with  some  frequency  today.  From  the 
reporter's  point  of  view,  the  subpoena  procedure  is  advantageous  over  a  warrant 
in  that  it  gives  him  a  choice.  Unfortunately,  the  choice  is  far  from  a  happy  one. 

S.  3164  as  drafted  restricts  the  use  of  warrants  where  the  sought  after  evi- 
dence is  "located  on  or  about  premises  in  which  the  person  in  possession  of  the 
evidence  has  a  reasonable  expectation  of  privacy."  In  recent  days,  the  Supreme 
Court  has  rendered  a  decision  that  narrows  the  crucial  concept  of  whore  one  has 
a  "reasonable  expectation  of  privacy."  In  Rakas  v.  State  of  Illinois,  47  U.S.L.W. 
402.5,  decided  on  December  5,  1978,  the  Supreme  Court  concluded  that  under  the 
Fourth  Amendment,  passengers  in  an  automobile  who  do  not  own  or  lease  the 
vehicle  have  no  expectation  of  privacy  when  it  comes  to  a  search  of  a  locked  glove 
compartment  or  a  search  beneath  the  seat  of  the  car.  The  majority  specifically 
rejected  the  notion  that  anyone  legitimately  on  premises  where  a  search  occurs 
may  challenge  its  legality.  While  the  Court  emphasized  that  it  was  not  relying 
upon  arrane  notions  of  property  and  tort  law  when  determining  who  could  raise 
a  claim  under  the  Fourth  Amendment,  it  provides  little  guidance  as  to  what  other 
basis  for  such  claim  might  exist  other  than  by  reference  to  "understandings  that 
are  recognized  and  permitted  by  society."  (Footnote  12)  Presumably,  the  courts 
will  decide  just  which  notions  or  understandings  of  privacy  are  "recognized  and 
permitted  by  society."  The  Congress  might  wish  to  consider  what  role  it  could 
have  in  making  such  a  definition  effective  so  as  to  support  the  rights  of  the  press 
and  the  public. 

Finally,  as  other  speakers  will  readily  admit,  there  is  necessarily  some  doubt 
as  to  whether  a  subpoena  first  policy  can  he  forced  upon  the  states.  Zurcher  makes 
it  clear  that  in  the  view  of  the  Supreme  Court,  such  a  result  is  not  mandated  by 
the  U.S.  Constitution. 

v.    SPECIFIC   COMMENTS   OX  THE  DEPARTMENT  OF  JUSTICE  PROPOS.VI, 

It  should  be  clear  to  all  who  support  the  role  of  a  free  press  in  our  society, 
that  the  effort  of  the  Department  of  .Tustice  to  respond  to  the  Stafford  Daily 
case  is  most  welcome.  The  Administration's  Bill,  as  recently  outlined,  meets 
many  of  the  concerns  of  the  meml)ers  of  the  institutional  press  at  the  same  time 
that  it  reaches  out  to  other  writers  mid  researchers.  The  following  reflections 
are  made  more  in  the  nature  of  friendly  commentary  than  criticism. 
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As  noted  above,  any  bill  that  would  do  less  than  protect  all  citizens  from  the 
impact  of  Stanford  Daily  and  Ilaydcii  is  not  fiUly  adequate  to  protect  the  free 
speech-free  press  riglits  of  citizens.  Nor  does  it  address  itself  to  the  strong 
privacy  interests  of  those  individuals  who  enjoy  testimonial  privileges  in  their 
roles  a  doctors,  lawyers,  accountants,  and  so  forth.  The  Administration's  pro- 
posal, as  luiderstood,  will  not  deal  witli  the  complex  problems  of  the  protection 
of  confidential  sources  from  subpoenae  properly  issued  in  compliance  with  all 
the  requirements  of  law.  That  problem  must  be  faced. 

To  the  extent  that  the  Administration's  proposal  focuses  on  people  rather 
than  places  or  things,  it  introduces  a  notion  new  to  Fourtli  Amendment  juris- 
prudence. The  reception  such  a  notion  may  face  in  the  courts  is  far  from  clear. 
Experience  dictates  that  judges  look  with  disfavor  upon  new  "privileges"  what- 
ever the  motivation  of  the  Legislature  in  providing  them. 

IRE  looks  forward  to  the  continuing  discussion  of  these  important  First  and 
Fourth  Amendment  problems.  No  subject  should  command  a  higher  priority  in 
the  minds  of  the  Congress. 

TESTIMONY  OF  HON.  RICHAED  N.  GOTTFRIED,  ASSEMBLYMAN  AND 
CHAIRMAN  OF  THE  CODES  COMMITTEE,  NEW  YORK  STATE 
ASSEMBLY 

Mr.  Gottfried.  Thank  you. 

My  name  is  Richard  N.  Gottfried.  I  am  the  Xew  York  State  Assem- 
bly member  representing  the  67th  assemblj'  district  on  the  west  side 
of  Manhattan.  I  am  also  chairman  on  the  assembly's  committee  on 
codes,  which  has  jurisdiction  over  legislation  relating  to  criminal 
justice,  including  police  searches. 

In  Mav  of  this  year,  the  U.S.  Supreme  Court,  in  Ziircher  v.  Stan- 
ford Daily,  436  U.S.  547, 98  S.  Ct.  1970,  56  L.  Ed.  2d  525,  May  31, 1978, 
held  in  a  5-to-3  decision  that  the  fourth  amendment  to  the  U.S.  Con- 
stitution does  not  prohibit  the  police  from  conducting,  pursuant  to 
an  ex  parte  warrant,  an  unannounced  search  of  any  premises,  even  if 
no  one  associated  with  the  premises  is  suspected  of  criminal  involve- 
ment, and  even  if  the  premises  are  those  of  a  new  organization.  The 
Court  ruled  that  a  search  of  such  premises  is  permissible  under  the 
fourth  amendment  so  long  as  the  police  have  probable  cause  to  believe 
that  evidence  of  crime  can  be  found  there. 

The  Zurcher  decision  prompted  an  outcry  in  Xew  York,  as  it  did 
elsewhere,  not  only  from  the  news  media,  but  from  other  quarters  as 
Avell.  For  Zurcher  is  at  least  as  much  a  fourth  amendment  decision, 
jeopardizing  the  privacy  rights  of  all  of  us.  as  it  is  a  first  amendment 
decision  adversely  affecting  traditional  notions  of  freedom  of  the 
press. 

In  response  to  the  widespread  concern  generated  by  the  decision, 
the  committee  on  cods  of  the  New  York  State  Assembly,  togethr 
with  Assembly  Speaker  Stanley  Steingut,  held  a  public  hearing  on 
October  26,  1978,  to  investigate  the  implications  of  Zurcher  for  free- 
dom of  the  press,  personal  privacy,  and  effective  law  enforcement  in 
Xow  York.  A  number  of  prominent  news  media  figures,  legal  scholars, 
and  law  enforcement  personnel  either  testified  at  the  hearing  or  sub- 
mitted written  material.  A  volume  containing  their  testimony  and 
statements  is  being  pul^lished,  and  T  will  be  happy  to  supply  this  com- 
mittee with  a  copv  when  it  is  completed. 

Mi:  F.\i,F.v.  Without  o])jection,  the  record  will  be  held  open  to 
receive  that. 
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Mr.  Gottfried.  Our  hearing  demonstrated  clearly  and  concretely 
the  worrisome  implications  of  the  Zurclxev  decision. 

I  turn  now  to  the  dangers  for  the  press  and  the  public.  In  the  context 
of  the  news  media,  the  concerns  are  well  known.  Confidential  in- 
formants, who  are  crucial  for  effectiv  news  gathring,  will  be  less 
likely  to  impart  their  information  to  reporters  for  fear  that  their 
identities  and  the  information  they  have  supplied,  often  at  great 
personal  risk,  will  be  accidentally  or  intentionally  discovered  in  the 
course  of  a  police  search  of  a  news  organization's  files.  We  would  all 
experience  a  loss  as  a  result. 

For  example,  imagine  the  impact  on  our  history  if,  in  late  1972, 
agents  of  the  Kixon  Justice  Department  had  seized  the  files  of  Wood- 
ward and  Bernstein  under  the  guise  of  searching  for  evidence  per- 
taining to  th(i  Watrgate  break-in. 

Moreover,  such  unannounced  police  searches  will  have  an  unavoid- 
ably disruptive  effect  on  the  entire  news  dissemination  process  gen- 
erally, particularly  in  view  of  the  tight  deadlines  under  which  most 
news  organizations  operate. 

The  troubling  implications  of  Zurcher  for  the  public  generally,  how- 
ever, are  perhaps  less  well  known,  and  certainly  have  received  less 
attention,  but  are  nevertheless  every  bit  as  grave.  Just  as  rummaging 
police  searches  of  newsrooms  threaten  the  confidential  relationship 
between  reporter  and  informant,  they  jeopardize  in  precisely  the  same 
way  the  confidential  relationships  between  attorney  and  client,  doctor 
and  patient,  priest  and  penitent,  and  husband  and  wife. 

Yot,  Zurcher  permits  unannounced  searches  of  the  offices  and  files 
of  attorneys,  doctors,  and  priests,  and  the  homes  of  all  of  us,  even 
when  no  one  associated  with  these  premises  is  suspected  of  criminal 
involvement,  as  much  as  it  does  newsrooms  like  the  Stanford  Daily. 

Furtliormoro.  the  peace,  privacv.  and  quiet  enjovment  of  our  homes 
and  offices  are  equally  subject  to  disruption  by  such  searches.  Indeed, 
since  it  appears  that  newsroom  searches  are  comparatively  rare,  or 
at  least  they  were  before  Zurcher  was  decided,  Zurcher's  true  impact 
win  fall  most  frequently  on  those  who  have  no  connection  with  the 
media. 

I  turn  now  to  the  l)roa(l  scope  of  leo-islation  needed.  For  these  rea- 
sons. I  feel  strongly  that  any  legislation  considered  by  the  Congress 
or  State  legislatures  sliould  be  broad  enouo-h  to  protect  all  citizens  who 
are  tliemselves  iminvolvod  in  crime,  and  not  simply  news  organiza- 
tions. Commendably,  the  bills  introduced  by  Senators  Bahy,  Dole,  and 
otl'ors  a]:)pear  to  recognize  this  need. 

T^nfortunately,  the  Carter  administration's  proposed  legislation 
does  not.  To  be  sure,  it  covers  a  broad  class  of  people  who  need  pro- 
tection— those  enffaged  generally  in  first  amendment  activities.  Per- 
haps every  American  would  be  well  advised,  under  the  administra- 
tion's proposal,  to  ]:)lace  a  sign  on  his  door  announcing  that  the  occu- 
pant of  the  premises  is  AvorkinG:  on  his  autobiography.  While  the 
administration's  proposal  would  create  practical  problems  for  law 
enforcement  in  trying  to  determine  in  advance  who  is  covered,  it  fails 
to  protect  the  rest  of  us.  wlio  may  not  l)e  engaged  in  first  amendment 
activity  but  who  need  the  protection  as  much  or  more. 

liather  than  focusing  on  tlxe  first  amendment  context,  any  legisla- 
tion should  be  cast  in  tenus  of"  the  lourtli  amendment  privacy  in- 
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torests  of  all  citizens.  This  is  particularly  so  since,  realistically,  legis- 
lation that  satisfies  the  needs  of  only  one  constituency,  and  the  most 
vocal  and  articulate  one  at  that,  may  well  result  in  postponing  indefi- 
nitely the  passage  of  legislation  to  protect  tlie  less  vocal  majority.  I 
think  that  is  particularly  important  to  stress. 

Ordinarily  in  legislation  very  often  we  take  the  attitude  that  half  a 
loaf  is  better  than  none.  In  this  particular  instance,  half  a  loaf  may 
well  not  be  better  than  none  and  may  well  postpone  or  make  impossible 
poli  lically  the  achievement  of  the  full  loaf. 

To  that  end,  I  think  it  is  particularly  important  and  commendable 
that  many  responsible  representatives  of  the  news  media,  such  as  the 
gentleman  Avho  just  testified,  fortunately  have  taken  the  position  that 
legislation  should  be  broadly  protective  of  the  public  in  general  and 
not  just  of  the  news  media. 

I  turn  now  to  the  grounds  for  use  of  an  ex  parte  search  warrant. 
Based  on  our  hearings  in  New  York,  I  am  in  the  process  of  preparing 
a  State  legislative  proposal  similar  to  several  of  the  Federal  bills. 

These  bills  typically  permit  the  use  of  an  ex  parte  warrant  where  the 
person  possessing  the  evidence  is  a  criminal  suspect,  or  where  the  use 
of  a  subpena  instead  of  a  warrant  might  result  in  the  destruction, 
alteration,  or  concealment  of  evidence.  I  believe,  however,  that  some 
additional  grounds  for  the  use  of  a  warrant  must  be  provided. 

First,  speed  is  often  essential  to  the  success  of  a  criminal  investiga- 
tion. There  should  be  ]iro vision  that  use  of  the  warrant  procedure  is 
permitted  where  the  delay  involved  in  the  subpena  process  would  sub- 
stantially impair  the  success  of  the  investigation. 

Second,  legislation  must  accommodate  circumstances  where  it  may 
be  impractical  for  the  person  possessing  the  evidence  to  deliver  it  in 
response  to  a  subpena.  For  example,  the  police  may  be  seeking  finger- 
prints or  mud  tracked  on  a  carpet. 

Evidence  tliat  would  be  searched  for  and  seized  under  such  an  ex- 
ception would  tend  to  be  nondocumentary  material,  and  therefore  less 
intimately  related  to  the  confidential  relationships  and  privileges  that 
concern  us  here. 

But  again,  the  reason  for  exempting  such  evidence  from  the  sub- 
pena rule  is  the  impracticality  of  a  person  producing  it  in  response 
to  a  subpena. 

Third.  I  believe  there  should  be  some  general  provision  for  special 
circumstances  creating  a  compelling  reason  for  use  of  a  search  warrant 
instead  of  a  subpena.  For  example,  in  some  cases  delny  might  endanger 
life  or  property.  But  there  could  be  other  circumstances  as  well.  Of 
course,  the  legislation  should  be  tightly  drafted  to  avoid  this  exception 
becoming  a  gaping  loophole. 

As  for  remedies  for  violations,  the  most  frequently  used  remedy  in 
the  law  for  violations  of  the  fourth  amendment  and  comparable  State 
provisions  has  been  the  "exclusionary  rule,"  under  which  evidence  il- 
legally obtained  is  barred  from  use  at  trial.  The  courts  have  developed 
this  rule  as  a  necessary  deterrent  to  illegal  police  conduct. 

In  this  area  of  third  party  searches,  however,  the  exclusionary  rule 
may  often  provide  inadequate  protection.  The  courts  have  generally 
held  that  only  the  person  whoso  rights  were  violated — for  example, 
the  person  whose  home  was  searched — may  complain.  A  defendant 
who  did  not  hav(^  "a  reasonable  expectation  of  privacy"  as  to  premises 
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Avill  usiiallj?'  not  have  "standing"  to  move  to  suppress  the  evidence. 

So,  if  the  authorities  do  not  expect  to  prosecute  the  person  whose 
home  or  office  they  want  to  search,  which  will  generally  be  true  in 
third-party  searches,  they  will  liaA'e  little  reason  to  fear  that  the  ex- 
clusionary rule  will  ever  stand  in  the  way  of  introducing  at  trial  the 
c\idence  they  expect  to  seize. 

Thus,  in  a  real  sense,  people  tlie  police  believe  are  innocent  have 
less  protection  than  people  (he  police  believe  are  guilty. 

It  is  necessary,  therefore,  that  third-party  search  legislation  provide 
some  kind  of  remedy  to  enable  the  third  parties  to  enforce  the  rights 
Ave  give  them.  Various  Federal  bills  have  either  provided  a  right  to 
sue  for  damages  or  made  a  violation  of  the  law  a  Federal  crime.  It  may 
well  make  sense  to  provide  both. 

However,  it  should  be  recog-nized  that  neither  remedy  may  be  suf- 
ficiently effective.  The  person  whose  home  has  been  searched  may  not 
have  the  resources  to  bring  a  civil  suit  against  the  Government,  or 
may  be  intimidated  from  doing  so.  Fedei'al  law  enforcement  authori- 
ties cannot  really  be  counted  on,  either.  They  often  have  to  cooperate 
closely  with  the  very  law  enforcement  agents  tliey  would  be  called 
upon  to  prosecute.  And  Federal  authorities  will  often  regard  such 
prosecutions  as  a  low  priority  item,  especially  if  the  complainant  is 
someone  for  wliom  they  have  little  sympathy  or  respect. 

Therefore,  I  would  urge  that  any  legislation  concerning  third-party 
searches  contain  two  additional  provisions. 

First,  it  should  be  explicitly  stated  that  the  civil  or  criminal  remedies 
provided  are  not  to  be  consti'ued  as  replacing  the  exclusionary  rule  in 
those  cases  where  it  would  otherwise  be  available.  There  are  instances 
where  the  exclusionary  rule  would  operate  even  in  a  third-party  search 
case;  for  example,  where  the  defendant  had  a  reasonable  expectation 
of  privacy  in  the  premises  apart  from  the  owner's,  or  when  the  de- 
fendant is  accused  of  a  possessory  offense  involving  the  seized  evidence. 
Any  Federal  legislation  should  not  be  subject  to  an  interpretation  that 
it  intended  to  supplant  this  important  remedy. 

Second,  the  legislation  should  go  further  and  provide  that  tlie  ex- 
clusionary rule  may  be  asserted  by  any  person  against  whom  the  seized 
evidence  is  to  be  used.  This  is  necessary  because  in  the  ordinary  third- 
party  search  case  the  owner  of  the  premises  will  not  be  the  defendant. 
Yet  the  defendant  is  the  one  person  who  can  truly  be  relied  upon  to 
pursue  the  issue  in  court. 

If  we  are  really  interested  in  protecting  innocent  Americans  from 
the  police  searches  permitted  by  Z\(rchei\  we  must  provide  a  reliable 
remedv  and  deterrent.  Extending  "standino""  to  the  eventual  defendant 
to  challenge  the  legality  of  the  search  is  the  most,  and  perhaps  the  only, 
effective  way  to  do  so. 

I  turn  now  to  State  versus  Federal  legislation.  Since  police  practices 
in  this  country  have  traditionally  been,  and  sliould  be,  primarily  a 
matter  for  State  and  local  governments,  some  may  question  whether  the 
Congress  should  be  acting  in  this  area  at  all.  It  has  certainly  been  a 
topic  here  today,  althougli  most  of  the  discussion  here  has  gone  to  the 
question  of  the  constitutionality  of  such  legislation  rather  tlian  the 
merits  of  getting  involved  in  that  area. 

I  have  little,  if  anything,  to  add  to  the  constitutionality  topic,  but  T 
would  like  to  mention  the  question  of  merits  because  I  think  tliere  is 
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a  strong  merits  argument  in  favor  of  Federal  action  here  as  well  as  for 
State  action. 

The  rights  and  values  that  are  at  stake  here  are  central  to  the  free 
society  we  cherish.  Legislative  treatment  of  the  Zurclier  problem 
should,  therefore,  be  sought  simultaneously  at  both  the  State  and  Fed- 
eral levels.  There  is  nothing  new  or  surj^rising  in  this  approach.  It 
has  been  quite  common  in  the  civil  rights  field  generally  to  have  over- 
lapping Federal,  State,  and  local  laws.  I  think  if  that  is  done  in  this 
instance,  that  would  certainly  strengthen  the  rights  of  all  Americans. 

I  woukl,  however,  raise  two  points  in  considering  Federal  legislation 
as  it  applies  to  State  and  local  law  enforcement  agents. 

First,  this  country  has  at  least  50  sets  of  criminal  procedure  laws.  I 
have  no  idea  to  what  extent  they  differ  in  treating  search  warrants  and 
subpenas.  Federal  legislation  must,  however,  be  drafted  to  accommo- 
date a  variety  of  possible  legitimate  approaches.  For  example,  where 
you  would  require  use  of  a  subpena  duces  tecum,  you  might  consider 
stating  that  this  would  include  any  fonn  of  process  that  provides  for 
reasonable  notice  and  an  opportunity  to  be  heard  before  it  is  executed 
or  complied  with. 

Second,  it  should  be  made  explicitly  clear  that  Congress  is  not  acting 
to  preempt  this  field.  The  States  should  be  free  to  enact  stronger  pro- 
tections if  that  is  their  desire. 

Thank  you  very  much. 

]\rr.  Faley.  Thank  you. 

I  have  just  a  few  questions.  As  a  legislator  who  has  conducted  hear- 
ings on  this  in  New  York  for  some  time  and  as  a  person  who  has  sat 
hei-e  this  morning,  you  probably  heard  Assistant  Attorney  General 
Heymann  talk  about  the  difficulty  of  identifying  truly  innocent  third 
parties.  As  I  understand  your  statement,  you  would  include  in  legisla- 
tion that  you  propose  those  types  of  people,  not  just  the  press  and  not 
just  coufidential  types  of  information  but  ordinary  citizens. 

Do  you  foresee  from  your  hearings  a  difficulty  in  identifying  who  is 
a  third  party  and  who  in  fact  is  a  person  somewhat  connected  to  a 
ci'ime? 

Mr.  Gottfried.  That  may  occasionally  be  a  problem  although 
frankly  I  think  once  you  put  in  the  kinds  of  exemptions  which  most 
bills  have  included  and  which  I  think  are  necessary,  then  once  you  open 
the  door  for  inter])retation  of  those  exemptions,  which  I  think  you 
must,  if  anything  there  is  a  danger  that  the  legislation  ends  up  provid- 
ing too  little  ])rotection  rather  than  too  much. 

There  will  always  be,  I  suppose,  narrow  questions  as  to  M'hether 
somebody  was  on  one  side  or  another.  That  is  the  sort  of  thing  with 
which  search  and  seizure  laws  are  already  replete. 

I  do  not  think  you  will  be  making  much  of  an  intrusion  into  law  en- 
forcement, if  any,  inasmuch  as  the  overwhelming  majority  of  searches 
in  the  run-of-the-mill  cases  do  not  involve  third  parties.  They  are  really 
A'ei'v  run-of-the-uiill  types  of  searches. 

To  the  extent  that  law  enforcement  in  the  special  case  gets  pushed 
into  the  use  of  subpena,  I  do  not  think  that  is  a  serious  burden  either.  A 
great  many  A^ery  successful  and  very  important  criminal  investiga- 
tions have  proceeded  primarily  through  the  use  of  subpenas  and  the 
bringing  in  of  witnesses  to  testify  before  grand  juries  and  the  like.  So 
I  do  not  think  there  is  a  serious  impingement  on  law  enforcement  pos- 
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sible  here.  I  think  the  prospect  for  intrusion  on  the  rights  and  privacy 
of  individual  Americans  is  at  least  as  serious,  if  not  more  serious,  a 
problem  and  really  deserves  protection. 

Mr.  Faley.  In  "the  hearuigs  that  we  had  previously,  Senator  Bayh 
indicated  that  the  press,  because  of  its  very  nature,  has  a  particular 
problem.  It  does  gather  information  on  people  and  on  events.  In  many 
instances  that  infoiniation  Avill  naturally  be  related  to  criminal  activ- 
ity or  corruption  on  the  part  of  some  public  ofhcial. 

'But  what  about  other  types  of  information  gatherers,  such  as  lawyers 
and  doctors,  to  which  reference  has  been  made?  Do  you  think  that 
because  these  people  gather  information  as  part  of  their  professional 
activities,  they  will  tend  to  become  targets  for  these  types  of  searches 
for  evidence  of  someone  else's  crimes  ? 

Mr.  Gottfried.  I  think  there  is  danger  of  that,  yes.  We  have  seen 
a  couple  of  instances  refeired  to  at  the  hearing  today.  You  mentioned 
search  of  psychiatrists'  offices.  There  is  the  Ellsberg  matter  which 
comes  to  mind.  They  did  not  bother  with  a  warrant.  I  suppose  they 
were  not  looking  for  evidence  either.  However,  that  kind  of  instance 
very  readily  comes  to  mind.  One  could,  I  suppose,  imagine  a  variety 
of  other  places  that  would  be  subject  to  that  kind  of  search. 

However,  beyond  that,  just  the  homes  of  ordinary  citizens  come  to 
mind.  You  have  people  who  have  ordinary  commercial  dealings  with 
somebody  who  may  be  involved  in  a  crime.  You  have  the  merchant 
who  in  day-to-day  business  sells  things  to  somebody  where  you  are 
trying  to  prove  they  have  been  evading  their  income  taxes,  so  you 
want  to  demonstrate  how  much  they  have  been  buying  and  that  this 
could  not  have  been  sustained  by  their  income.  You  want  to  prove  they 
have  been  doing  a  lot  of  cash  transactions,  so  you  get  search  warrants 
for  the  books  and  records  of  everybody  with  whom  they  may  have  done 
business.  The  intrusion  on  our  whole  community  is  possi}3le.  That  is 
easily  brought  to  mind. 

I  would  like  to  make  one  point  not  really  in  response  to  your  ques- 
tion but  on  the  role  of  the  news  media.  In  some  ways  law  enforcement 
is  cutting  off  its  nose  to  spite  its  face  because  to  the  extent  that  you 
chill  the  investigative  activities  of  the  press,  you  are  in  that  process 
impeding  law  enforcement  inasmuch  as  a  lot  of  criminal  investigation 
results  from  the  activities  of  the  investigative  press. 

The  "Watergate  business  is  an  obvious  examjjle,  but  in  every  commu- 
nity there  are  many  examples  which  come  to  mind. 

Mr.  Faley.  Let  me  clear  something  up.  When  you  addressed  the 
remedies  section,  were  you  saying  that  Federal  legislation  should  act 
as  a  supplement  to  State  legislation  if  the  individual  States  in  fact 
want  to  pass  this?  You  would  not  have  any  problem  with  damages 
remedies  in  Federal  legislation  as  long  as  it  was  not  interpreted  as 
wiping  out  a  State  remedy  also ;  is  that  right  ? 

Mr.  Gottfried.  That  is  correct.  It  is  important  that  you  go  out  of 
your  way  to  make  clear  in  the  legislatio7i  that  you  are  not  intending 
to  su})plant  one  remedy  by  providing  another. 

I  could  see  perhaps  our  current  Supreme  Court  seizing  upon  the 
civil  remedy  as  an  excuse  to  say,  "Well,  we  have  the  exclusionary  rule 
to  provide  a  remedy  and  a  deterrent  and  Congress  has  provided  somc- 
tliing  else,  and  now  we  don't  need  it."  Tliey  might  not  do  it  but  there 
is  a  real  danger  that  they  could.  It  could  be  simply  avoided  by  a  state- 
ment of  legislative  inlent. 
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Mr.  Faley.  You  care  the  first  representative  of  a  State  that  the  com- 
mittee has  heard  so  far.  Tliis  has  been  very  helpful.  I  appreciate  your 
presence. 

Senator  Bayh  apologizes  for  having  to  leave  during  your  testimony. 

Mr.  GoTTFiaED.  I  have  conducted  a  few  hearings  myself.  I  appreciate 
the  problem. 

^Ir.  Faley.  Thank  you  very  much. 

Mr.  Gottfried.  Thank  you  for  the  opportunity. 

[The  materials  submitted  by  Mr.  Gottfried  follow :] 

Xiiw  York  State  Assembly  Committee  on  Codes,  Plblic  Hearing  on  Search 

AND  Seizure 

FOREWORD 

New  York,  N.Y.,  December  1978. 

On  October  26,  1978,  the  Committee  on  Codes  of  the  New  York  State  Assembly 
tojrether  with  Stanley  Steiugut,  the  Speaker  of  the  Assembly,  held  a  public  hear- 
ing to  investigate  the  implications  of  the  United  States  Supreme  Court's  decision 
in  Zurchcr  v.  Stanford  Daily,  436  U.S.  547,  98  S.  Ct.  1970,  56  L.Ed.  2d  525  (May  31, 
1978) ,  for  freedom  of  the  press,  personal  privacy,  and  effective  law  enforcement 
in  New  York.  This  volume  is  the  product  of  that  hearing.  It  contains  the  views, 
both  in  testimony  and  written  statements,  of  prominent  news  media  figures,  legal 
scholars,  and  law  enforcement  personnel  on  the  serious  questions  raised  by  the 
Zurcher  decision. 

This  volume,  and  the  hearing  upon  which  it  is  based,  is  only  the  first  step  in 
determining  whether  and  what  kind  of  legislation  is  necessary  to  meet  the  wide- 
spread concerns  raised  by  the  Supreme  Court's  decision.  The  committee  is  actively 
seeking  the  suggestions,  comments  and  questions  of  all  interested  parties  on  the 
subject.  It  is  my  hope  that  the  publication  of  this  volume  will  stimulate  that 
process.  I  commend  it  to  you  as  a  useful  resource  for  an  appraisal  of  the  issues 

involved. 

Richard  N.  Gottfried, 

Chairman,  Committee  on  Codes. 


The  Assembly, 
State  of  New  York, 

All  any,  JV.r. 
Hearing  Notice 

Subject :  Search  of  Premises :  Freedom  of  the  Press  and  Related  Issues. 
Place:  270  Broadway.  11th  Floor  Hearing  Room,  New  York  City,  N.Y. 
Date  :  October  26,  1978. 
Time  :  10  :00  a.m. 

The  Assembly  Codes  Committee,  in  conjunction  with  Assembly  Speaker  Stanley 
Steingut,  will  be  holding  a  hearing  on  the  appropriate  legislative  response  to 
Zurchcr  v.  Stanford  Daily.  56  L.Ed.2d  525,  (May  31, 1978). 

The  question  of  unannounced  searches  of  premises  where  the  occupant  is  not  a 
suspect  of  a  crime,  particularly  where  the  occupant  is  the  press  or  new  media, 
raises  serious  constitutional  questions. 

Testimony  is  by  invitation  only. 

For  further  information  concerning  tlie  hearings,  please  contact  the  Codes 
Committee  at  (212)  488-5740. 

N'ew  York  State  Assembly  CoirMiTTEE  on  Codes.  Public  PIearing  on  Search 
and  Seizure  :  The  News  Media  and  Related  Issues 

Appearances:  Stanley  Steingut,  Speaker  of  Assembly,  Richard  N.  Gottfried, 
Cliairman  of  Codes  Committee.  Arthur  J.  Coopermnn.  Member  of  Assembly, 
A'incent  F.  Nicolosi,  Member  of  Assembly,  and  Ricluird  A.  Greenberg,  Counsel  to 
Codes  Committee. 

Assemblyman  Gottfried.  We  are  going  to  call  the  hearing  to  order.  First  let 
mo  introduce  everyone  up  here. 

My  name  is  Richard  Gottfried.  I  am  tlie  Chairman  of  the  Assembly  Committee 
(III  Codes. 
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Ou  my  immediate  right  is  the  Speaker  of  the  Assembly,  Stanley  Steingut.  Aiid 
on  the  end  of  the  table  at  the  left  is  Arthur  Cooiierman,  who  is  a  member  of  the 
Assembly  Codes  Committee. 

On  my  immediate  left  is  Richard  Grcouberg  who  is  Counsel  to  the  Com- 
mittee. 

And  on  the  Speaker's  right  is  George  Clifford,  who  is  with  the  Assembly  Office 
of  Legislative  Oversight  and  Analysis. 

To  open  the  hearing,  I  will  now  yield  to  Speaker  Steingut  who  has  an  opening 
statement. 

Speaker  Steingi;t.  Thank  you  very  much.  Assemblyman  Gottfried  and  the 
members  of  the  Codes  Committee  for  cosponsoring  this  hearing  with  me  and 
welcome  to  you  all. 

In  May  of  this  year,  the  United  States  Supreme  Court,  in  the  case  of  Zurrlirr 
V.  The  Stanford  Daily,  ruled  that  police  armed  with  search  warrants  have  the 
right  to  rummage  through  newsrooms,  looking  for  material  that  might  link 
someone,  not  connected  with  the  news  operation,  with  a  crime. 

To  many  of  us,  the  decision  was  frightening  in  it's  threat  of  damage  to  a  free 
press,  and  in  it's  implications  of  far-reaching  encroachment  on  the  privacy  and 
freedom  of  the  American  public. 

At  the  time  of  the  First  Amendment  to  the  Constitution  was  written,  our  found- 
ing fathers  did  not  have  to  consider  investigative  reporting — which  was  still  a 
century  away — or  bi'oadcast  news.  Yet,  in  simple  words,  the  framers  of  our 
democracy  set  forth  a  principle  of  freedom  of  the  press  that  has  strengthened 
our  nation  for  two  hundred  years.  And  not  only  strengthened  our  nation  but,  ou 
at  least  one  occasion  very  clear  in  the  memory  of  all  of  us,  has  saved  our  nation. 

Yet,  it  appears  that  the  Supreme  Court  has  seen  fit  to  jeopardize  news  and 
news  gathering  in  a  manner  that  is  forbidden  Congress  under  the  First 
Amendment. 

While  legislative  bodies  are  expressly  prohibited  from  abridging  freedom  of 
the  press,  there  is  no  bar  to  strengthening  that  freedom. 

That  is  why  we  are  here  today. 

In  1970,  the  New  York  State  Legislature  enacted  the  toughest  journalists' 
shield  law  in  the  nation.  Now,  we  are  compelled  to  act  again.  We  cannot  overrule 
the  United  States  Supreme  Court.  But  we  can  set  a  different  standard  for  our 
State  courts  and  our  law  enforcement  agencies.  We  can  insure — to  use  the  words 
Justice  Stewart  used  in  his  dissent  on  the  Zurcher  decision — "that  the  press  can 
fulfill  it's  constitutionally  designated  function  of  informing  the  public." 

As  you  know,  it  is  unusual  for  the  Assembly  Speaker  to  introduce  legislation. 
Yet,  in  July,  shortly  after  the  high  Court's  ruling,  I  made  a  commitment  to  fight 
for  a  bill  which  would  protect  newsrooms  from  unannounced  police  searches. 
Today,  we  want  your  ideas  on  such  legislation  so  that  together  we  can  find  the 
most  effective  legislative  approach  to  the  problem. 

I  believe  this  is  the  most  important  piece  of  legislation  now  pending  before  our 
body,  and  I  will  do  my  best  to  see  that  it  is  acted  upon  when  we  return  to  Albany 
next  month.  In  the  twenty-six  years  I  have  served  in  Albany,  I  have  been  involved 
in  mountains  of  legislation.  I  would  just  as  soon  be  remembered  for  this  bill  as 
for  any  of  the  others. 

I  am  reminded  today  of  the  words  of  Thomas  Jefferson  who  said,  "Were  it  left 
to  me  to  decide  whether  we  should  have  a  government  without  newspapers,  or 
newspapers  without  a  government,  I  should  not  hesitate  a  moment  to  prefer 
the  latter." 

Now  I  don't  know  what  Mr.  Jefferson's  relationship  was  with  the  press  in  his 
day,  but  he  was  in  public  office  and  I'm  sure  things  weren't  so  different  in  those 
days.  Everyone  in  public  life  has  occasion  to  lament  their  treatment — or  absence 
of  treatment — by  the  news  media.  But  Thomas  Jefferson  understood,  and  we  still 
understand  that  without  the  news  media — without  a  free  and  unfettered  news 
media — we  are  all  at  risk. 

We  have  a  number  of  distinguished  witnesses  here  today,  experts  in  their 
fields  and  dedicated  to  their  professions.  I  want  to  thank  them  again  for  taking 
the  time  to  appear  and  assure  them  that  their  input  will  be  valued  and  well 
utilized. 

I  would  ask  the  Chairman  of  the  Codes  Committee  to  commence  the  hearing 
and  call  the  first  witness. 

Assemblyman  Gottfried.  Thank  you.  We  have  been  joined  by  Assemblyman 
Mucent  Nicolosi,  also  a  member  of  tlie  Codes  Committee. 

Assemblyman  Nicolosi  is  from  Queens,  and  is  also  Chairman  of  the  Assembly 
Insurance  Committee. 
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I  have  a  brief  opening  statement  that  I  would  like  to  make,  and  then  \ye  will 
proceed  to  our  first  witness. 

Earlier  this  year,  the  U.S.  Supreme  Court,  in  Zurcher  v.  Stanford  Daihi.  held 
that  the  police  may,  with  a  search  warrant,  conduct  an  unannounced  search  of 
the  premises  of  a  news  organization,  even  if  no  one  associated  with  the  organiza- 
tion were  susi^ected  of  a  crime.  The  Court  said  it  was  sufficient  if  the  police  had 
probable  cause  to  believe  that  evidence  of  a  crime  could  be  found  there. 

The  Zurcher  decision  has  caused  an  outcry  from  the  news  media  and  from 
others  concerned  with  protecting  the  First  Amendment's  guarantees  of  free  speech 
and  the  free  press.  Police  searches  pose  a  number  of  threats  to  the  news  media. 

Confidential  sources — which  are  vital  to  effective  news  gathering — will  be 
less  willing  to  supply  information  to  journalists  if  they  know  their  identity  and 
Information  can  fall  into  official  hands,  either  by  a  pohce  officer  seeking  it  out 
or  coming  across  it  while  looking  for  something  else.  Imagine  the  impact  on  our 
history  if,  in  late  1972,  agents  of  the  Nixon  .Justice  Department  had  seized  the 
files  of  Woodward  and  Bernstein  under  the  guise  of  searching  for  evidence  per- 
taining to  the  Watergate  break-ins. 

Another  real  hazard  to  the  press  is  the  disruption  that  a  full-scale  search 
could  mean  for  the  operation  of  a  newspaper  or  station. 

In  response  to  the  Zurcher  decision,  there  has  been  a  widespread  demand  for 
legislation  to  require,  with  some  exceptions,  that  evidence  may  only  be  obtained 
from  the  news  media  by  a  subpena  or  other  mechanism  that  inures  prior 
notice  and  an  opportunity  to  be  heard. 

The  Zurcher  decision  holds  that  any  person,  whether  a  suspect  or  not,  may 
be  the  subject  of  a  search  and  seizure  for  any  evidence  of  crime.  Therefore,  many 
experts  have  called  for  legislation  to  extend  similar  protection  to  any  person  who 
is  not  a  criminal  suspect. 

•Journalists  are  not  the  only  people  who  rely  on  confidential  relationships  rec- 
ognized by  the  law.  Police  searches  could  also  threaten  the  confidential  rela- 
tions of  doctor  and  patient,  lawyer  and  client,  clergy  and  worshipper,  or  hus- 
band and  wife.  The  Zurcher  decision  would  seem  to  approve  searches  involving 
these  situations,  and  so  our  attention  must  focus  on  these  as  well. 

Drafting  legislation  that  can  provide  meaningful  and  effective  protection  for 
the  news  media — including  the  public  they  serve — and  other  groups,  while  also 
recognizing  the  legitimate  needs  of  law  enforcement,  will  be  a  difficult  task.  But 
the  institutions,  rights  and  values  that  may  be  at  stake  are  vital  to  a  free  and 
democratic  society. 

Therefore,  as  chairman  of  the  Assendily  Codes  Committee,  which  has  juris- 
diction over  criminal  justice  legislation,  I  have  joined  with  Speaker  Steiugut  in 
holding  this  pul)lic  hearing  to  begin  this  important  work. 

As  we  proceed,  we  will  continue  to  seek  the  advice  and  recommendations  not 
only  of  the  news  media,  but  of  all  those  affected,  including  the  legal  and  law 
enforcement  communities. 

I  will  now  introduce  our  first  witness. 

:Mr.  A.  II.  Raskin,  who  is  the  Associate  Director  of  the  National  News  Coun- 
cil. 

'Sir.  Raskin.  Thank  you.  ;Mr.  Chairman. 

]\Iay  I  start  I\v  applauding  the  very  sensitive  and.  to  my  mind,  extremely  con- 
structive stateni'mt  inade  by  both  you  and  by  the  Speaker. 

In  belialf  of  the  National  News  Council.  I  welcome  the  opportunity  to  endorse 
the  legislation  now  before  you  restricting  drastically  the  danger  of  police  in- 
vasion of  newsrooms  to  ransack  files  and  seize  notes,  documents  or  other  ma- 
terial. The  National  News  Council  is  a  noni)rofit,  voluntary  organization  inde- 
pendent of  any  institutional  tie  to  either  government  or  the  media,  its  nieml)er- 
ship  is  drawn  equally  from  among  persons  prominent  in  the  press  and  the 
general  community. 

Founded  in  V^M?,  on  recommendation  of  a  task  force  set  up  by  the  Twentieth 
Century  Fund,  the  Council  serves  the  public  interest  in  a  free  and  responsilde 
press.  Its  central  mission  is  as  an  instrument  of  accountabilit.v.  a  watchdog  over 
the  performance  of  the  media  in  their  indispensable  role  as  vehicles  of  informa- 
tion and  illumination  for  the  American  people.  To  this  end.  it  receives,  investi- 
gates and  assesses  complaints  from  any  individual  or  group  alleging  unfairness, 
inaccuracy  or  breaches  of  ethical  standards  by  wire  services,  newspapers,  news 
syndicates,  news  magazines  and  television  and  radio  networks  or  stations. 

Along  with  this  monitorial  function  goes  a  constant  effort  by  the  Council  to 
fortify  the  principles  of  the  First  Amendment  and  to  protect  the  nation's  news 
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organizations  against  unfair  attack.  The  two  goals  are  intertwined.  Indeed,  the 
members  of  the  Council  believe  that  tlie  more  fully  they  can  achieve  their  i)ur- 
pose  of  providing  to  those  who  feel  aggrieved  by  abuses  of  the  in-ess,  a  sense  that 
there  is  a  responsive  place  to  go  for  evaluation  and  redress  of  their  complaints, 
the  stronger  will  be  public  supimrt  for  the  guarantees  of  freedom  of  the  press 
that  are  a  foundation  stone  of  the  United  States  Constitution. 

I  make  that  overlong  pi-eface  to  my  testimony  simply  to  iinderscore  the  fact 
that  the  Council,  made  up  as  it  is  of  perst)ns  representing  a  broad  range  of  social, 
economic  and  political  backgrounds,  attempts  to  take  its  positions  on  matters 
affecting  the  press  out  of  a  concern  for  the  total  public  interest  rather  than  for 
those  of  the  press  alone.  In  the  legislation  under  consideration  at  these  hearings, 
our  endorsement  reflects  a  strong  belief  that  the  proposed  bill  meets  this  test  of 
benefit  to  the  total  commuiuty  as  well  as  the  press. 

The  decision  of  the  United  States  Supreme  Court  in  Zurclicr  v.  Sfnufonl  DaiJij 
represents  a  substantial  whittling  away  of  the  iirotection  the  Fourth  Amendment 
was  supposed  to  furnish  to  all  citizens  against  unannounced  raids  on  their  homes 
or  offices  by  law-enforcement  officials  armed  with  search  warrants.  It  is  true 
that  the  retreat  from  adequate  safeguards  under  that  amendment  had  begun 
with  the  interpretation  the  Court  gave  to  it  in  the  Hayden  Case  in  19{>7. 

I  leave  it  to  Professor  Dorsen,  whose  competence  to  analyze  the  legalities  is 
infinitely  superior  to  my  own.  to  develop  in  detail  how  alarming  has  been  the 
erosion  of  one  of  our  most  treasured  constitutional  protections  under  the  com- 
bined force  of  these  two  decisions.  Even  to  a  layman,  however,  it  is  clear  that 
the  nation's  highest  court  is  now  iiroceeding  on  the  strange  doctrine  that  those 
who  are  deemed  by  the  police  to  be  innocent  of  any  direct  or  indirect  involvement 
in  a  crime  are,  by  that  very  fact,  more  vulnerable  to  search  and  seizure  via  ex 
parte  proceedings  than  presiuned  culprits. 

Justice  Stewart,  in  his  penetrating  dissent  In  the  Stanford  Daily  case,  points 
up  how  questionable,  on  any  grounds,  is  the  offensive  intrusion  on  the  privacy  of 
countless  ordinary  citizens  permitted  by  the  green  light  the  Court  has  now  given 
law-enforcement  officials  to  barge  into  anyone's  premises  and  march  off  witli 
anything  they  feel  will  be  of  help  to  them  in  their  investigative  activities. 

The  same  topsy-turvy  logic  the  Court  majority  has  used  to  justify  this  police- 
state  approach  is  used  to  vindicate  the  issuance  of  a  search  warrant  where  the 
police  suspect  that  information  of  possible  benefit  to  them  in  reference  to  the 
commission  of  a  crime  reposes  in  the  files  of  newspapers,  broadcasters  or  other 
news  agencies.  The  Court  makes  passing  obeisance  to  the  fact  that  the  Fourth 
Amendment  was  born  largely  out  of  the  conflict  between  Crown  and  press  in  Co- 
lonial days.  It  also  reiterates  its  1965  declaration  that  the  rules  governing  issu- 
ance of  search  warrants  must  be  applied  with  "scrupulous  exactitude"  where  the 
material  sought  might  be  protected  by  the  First  Amendment. 

Yet,  in  the  face  of  these  recognitions  that  the  Fourth  Amendment  stemmed  in 
important  measure  from  the  need  of  the  press  for  freedom  from  state  domina- 
tion or  intrusion,  the  Court  has  resorted  to  a  particularly  tortured  line  of  rea- 
soning to  explain  why  it  feels  preeniptory  search  warrants  might  often  be  pref- 
erable, in  cases  involving  raids  on  the  press,  to  the  due  process  approach  of  sub- 
poenas calling  on  the  newspaper  or  broadcaster  to  turn  over  specified  documents 
or  information. 

The  essence  of  this  explanation  is  that  the  shield  laws  enacted  by  twenty-six 
states  to  protect  reporter  and  editors  against  being  required  to  disclose  confi- 
dential sources  might  give  the  press  a  chance  to  argue  against  compliance  with 
a  subpoena  whereas  such  objections  would,  in  the  Court's  words,  be  "largely 
irrelevant  to  determining  the  legality  of  a  search  warrant."  By  this  flight  into 
Alice  in  Wonderland,  the  nation's  ultimate  tribunal  converts  into  an  excuse  for 
tightening  restrictions  on  the  press  the  very  laws  the  states  have  adojited  with 
the  express  purpose  of  rescuing  tlie  press  from  the  twilight  zone  create<l  by  many 
recent  judicial  rulings  limiting  tlie  ability  of  reporters  to  carry  forward  their 
necessary  investigative  mission  without  being  impressed  into  involuntary  service 
as  agents  of  the  state. 

I>et  me  not  appear  to  be  overdrawing  the  peril  we  see  in  the  Court's  decision. 
The  traditions  and  the  character  of  the  law-enforcement  personnel  in  New  York 
State  are  such  that  none  of  us  envisages  a  tidal  wave  of  stonn-trooper  raids  on 
newspapers  or  television  stations  or  on  the  homes  of  their  corre.'jpnn dents  or 
officials.  Xor  do  we  see  the  knock  on  the  door  becoming  widespread  so  far  as  any 
vast  number  of  innocent  citizens  is  concerned.  But  we  do  envi.'^age  a  real  drying 
up  of  sources  of  information  under  the  cumulative  impact  of  one  sign  after 
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another  from  the  Courts  that  the  full  force  of  the  State  will  be  used  to  intimi- 
date the  press  into  betraying  those  who  supply  it  with  information.  And  we 
recognize,  as  I  know  all  of  you  do,  that  restraint  in  the  exercise  of  power  is 
never  universal.  I  will  confess  that  is  a  maxim  that  applies  to  the  press  as  well 
as  to  law-enforcers.  I  do  not  find  it  worthy  of  applause  in  either  setting.  That  is 
one  reason  I  am  delighted  to  be  associated  with  The  National  News  Council. 

I  am  delighted,  too,  to  see  in  the  canon  recently  approved  by  the  House  of 
Delegates  of  the  American  Bar  Association  on  fair  press  and  free  trial  a  welcome 
tui-u  toward  recognition  of  the  need  for  openne.ss  in  criminal  trials,  in  sharp 
contrast  to  the  repressive  philosophy  of  the  Old  Reardon  canon.  The  National 
News  Council  is  already  in  process  of  seeking  to  establish  a  liais-on  committee 
with  the  bar  and  the  bench  to  help  reduce  the  danger  of  future  collisions  in  the 
application  of  the  often  conflicting  guarantees  provided  by  the  First  and  Sixth 
Amendments.  Such  a  committee  could  not  only  give  substance  to  the  new  ABA 
canon  but  also  help  avert  future  Farber  cases  or  raids  of  the  type  made  on  The 
Stanford  Daily. 

But,  great  as  are  our  hopes  for  the  success  of  such  voluntary  cooperation  as 
an  alternative  to  the  present  confrontationist  spirit,  it  is  our  belief  that  state 
legislation  to  counteract  the  menacing  potential  of  the  decision  in  Zurcher  v. 
Stanford  Daily  is  highly  desirable.  We  are  not  among  those  First  Amendment 
absolutists  who  say  that  any  kind  of  shield  legislation  implies  a  doubt  that  the 
Constitutionmeans  what  it  says  about  the  freedom  of  the  press. 

Realism  requires  us  to  recognize  the  unpleasant  fact  that  a  considerable  fog 
currently  hangs  over  the  boundaries  of  the  immunity  granted  by  the  First 
Amendment.  Indeed,  the  utility  of  shield  laws  is  itself  brought  into  question  both 
by  the  New  Jersey  Supreme  Court  decision  in  the  Farber  case  which  the  United 
States  Supreme  Court  has  refused  to  review,  and  by  the  oblique  references  to 
shield  laws  in  the  Stanford  Daily  decision.  Again  I  leave  it  to  Professor  Dorsen 
and  other  experts  to  explore  all  of  those  areas  with  you. 

My  own  belief  is  that  the  proposed  New  York  State  law  would  provide  a 
des-irable  safeguard  against  newspaper  search  in  the  absence  of  compelling 
reason  to  believe  that  a  criminal  was  harbored  on  the  premises  or  that  the 
desired  material  would  otherwise  be  destroyed  or  removed  from  the  state.  It 
does  not  seem  to  me  that  such  a  safeguard  represents  an  unreasonable  extension 
to  the  press  of  si:»ecial  treatment  in  excess  of  anything  ever  contemplated  within 
the  First  Amendment. 

Rather,  it  would  be  my  hope  that  passage  of  such  legislation  would  not  only 
be  helpful  in  its  own  right  but  also  be  a  preliminary  to  legislative  consideration 
of  what  additional  measures  might  be  in  order  to  guarantee  to  all  New  Yorkers 
the  kind  of  protection  against  arbitrary  search  and  seizure  that  most  of  us  always 
used  to  feel  was  made  secure  for  us  by  the  Fourth  Amendment. 

Thank  you  very  much. 

Speaker  Steingut.  Thank  you.  Mr.  Raskin. 

Assemblyman  Gottfried.  Do  you  have  any  questions? 

I  would  just  like  to  pursue  a  couple  of  points. 

The  main  concern  I  take  it  that  you  have,  is  the  implication  of  such  search 
warrants  for  confidential  sources? 

Mr.  Raskin.  AVe  go  over  and  beyond  that,  Mr.  Chairman.  In  the  case  of  a  raid 
that  was  made  on  a  California  radio  station,  the  presence  of  the  police  so 
disrupted  the  organization  that  for  eight  hours  that  station  was  really  in  a 
shambles.  So  that,  just  in  the  performance  of  normal  day-to-day  duties,  quite 
apart  from  the  drying  up  of  news  sources,  which  we  envision  as  a  primary  source 
of  concern,  the  fact  that  the  police  can  barge  into  a  newspaper  office  or  a  radio 
or  television  statiim  is  of  it.self  a  concern  just  in  terms  of  their  ability  to  operate, 
to  meet  their  deadlines,  to  get  on  the  air  as  they  should. 

Assemblyman  Gottfried.  Do  you  have  any  answer  as  to  how  pervasive  or 
exclusive  a  problem  we  are  dealing  with?  It  doesn't  necessarily  argue  there 
should  or  shouldn't  be  legislation.  How  common  is  this  sort  of  thing? 

Mr.  Raskin.  From  our  knowleilge  of  even  this  most  recent  period,  in  which 
cases  have  tended  to  surface,  it  remains  a  very  isolated  problem. 

And  as  I  attempted  to  say,  out  of  our  very  great  respect  for  the  whole  process 
of  law-enforcement  in  New  York  State,  we  have  no  reason  to  be  extraordinarily 
apprehensive  of  the  dangers  here.  But  the  license  that  the  Supreme  Court  has 
given  could  itself  be  an  encour.-igemont  to  police  officers  and  to  the  Courts  to 
start  moving  in  cases  in  which  there  is  no  demonstrated  need  for  the  support 
evidence,  or  indeed  whei'e  the  existence  of  the  material  is  very  cloudy. 
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I  think  it  would  be  extremely  helpful  as  a  deterrent  to  close  that  door  through 
legislation,  but  I  would  not  be  honest  to  pretend  at  this  point  that  we  see  tlie 
forces  of  storm-troopers  marching  across  the  land. 

Speaker  STiaxorT.  Witliout  that,  just  on  the  present  TTnited  States  Supreme 
Court  Decision,  without  another  standard  set  by  the  state  as  suggested  in  my 
bill,  what  effect  do  you  think  that  would  have  on  news  gathering  and  investiga- 
tive reporting? 

Mr.  Raskin.  I  think.  :Mr.  Speaker,  that  it  would  have  a  very  destructive  effect. 

I  think  what  remains  of  the  Fourth  Amendment,  both  in  its  application  lo 
the  press  and  I  regret  to  say  to  tlie  population  as  a  whole,  that  the  Supreme 
Court — again  I  defer  to  legal  experts  who  will  allow  me  as  witnesses,  and 
who  are  obviously  vastly  more  competent  to  comment  on  this  area — that  there 
is  really  very  little  left  of  it.  If  you  read  both  the  language,  and  even  more 
important,  the  kind  of  thinking  tliat  is  embodied  in  the  majority  opinion,  there 
is  a  basis  for  fear  tliat  any  person,  whether  it  be  a  government  employee  or  a 
citizen  of  any  kind.  With  information  he  or  she  wants  to  impart  to  the  press 
that  could  contribute  to  overall  public  knowledge  of  some  damaging  situation 
anywhere  in  the  society,  might  be  inhibited  from  doing  so.  Because  his  own 
job  or  future,  or  even  personal  safety  might  be  in  jeopardy  if  he  were  dis- 
closed as  the  source,  the  potential  informant  might  feel  "I  just  can't,  I  don't 
now  have  the  kind  of  assurance  I  need  that  this  reporter,  however  principled 
a  person  he  is,  will  be  able  to  stand  up  to  the  pressures  on  him."  In  this  case 
of  search  and  seizure,  it  is  not  even  a  matter  of  anybody  standing  up.  The 
police  just  swoop  down  and  take  whatever  they  want.  So  if  there  is  no  shield 
law  against  such  search,  anything  in  the  tile  becomes  vulnerable.  On  that 
basis  many  feel  that  reporters  will  just  stop  taking  notes  altogether. 

I  always  hesitate  to  get  melodramatic  about  seeming  to  overdraw  the  implica- 
tions of  these  things.  Yet  both  in  the  approach  of  the  reporter  and  in  his  ability 
to  build  up  tiles  that  would  better  enable  him  to  fulfill  his  mission  of  serving 
the  public  and  servicing  his  readers,  and  in  the  approach  of  these  who  might 
have  information  to  give.  I  think  the  present  Supreme  Court  decision  is  a  de- 
terrent to  people  to  come  forth. 

Speaker  Steingut.  Are  there  an.v — in  this  short  period — are  there  any  in- 
stances that  yoii  can  relate  to  us  that  have  come  to  your  attention  where, 
because  of  that  decision,  sources  of  news  stories  have  dried  up? 

Mr.  Raskin.  I  am  sorry  to  say  I  know  of  none.  I  have  heard  second  hand 
of  people  who  feel  that  their  sources  have  now  become  much  more  reticent 
about  talking,  or  who  have  said  just  "I  just  can't  talk  to  you,  I  am  fearful 
under  the  combined  impact  of  this  decision  and  the  Farber  case,"  but  I  know 
of  no  such  cases  out  of  my  own  direct  experience. 

Of  course,  we,  in  the  last  couple  of  months,  haven't  had  any  newspapers  in  New 
York.  I  don't  want  to  be  unfair  to  the  interim  papers,  because  they  are  doing  a 
great  job,  or  even  to  our  Australian  Import,  but  the  operation  of  the  press 
has  itself  been  restricted  by  factors  other  than  the  Supreme  Court  decision 
in  the  recent  period. 

Assemblyman  Gottfried.  One  final  question  I  would  liketo  explore,  and  that 
is  your  concern  is  oliviously  primarily  with  the  press,  but  there  is  a  broader 
collection  of  concerns  here,  one  of  which  is  the  .so-called  "third  part.v  searches" 
in  general,  and  a  related  aspect  is  third  party  searches  that  involves  some  other 
area  of  privilege  aside  from  the  press  privilege.  There  are  oth-ers  that  derive 
from  the  Constitution,  such  as  the  right  to  counsel,  and  others  that  have  been 
created  by  statute. 

Do  you  have  any  feeling  one  way  or  the  other,  as  to  the  extent  to  which  any 
legislation  ought  to  jtrotect  tliose  other  areas,  as  well  as  the  press? 

Mr.  Raskin.  Well.  I  have  to  say  that  our  council  at  the  time  it  considered 
the  Stanford  Dnihj  decision,  addressed  itself  to  the  broader  implications  and 
to  the  desirabilit.v  in  the  view  of  many  mr-mbers  of  tlie  council,  of  legislation 
that  would  go — corrective  legislation  at  the  State,  and  at  the  Federal  level  as 
well,  that  would  go  Iteynud  the  j)rotection  of  the  press.  .\nd  it  was  felt  that 
our  Council  ought  to  limit  itself,  while  saving  in  its  resolution  that  the  S^fnnford 
Daily  decision  had  brought  up  very  sharply  the  desirability  of  legislative 
consideration  for  broader  protection  to  cover  all  citizens.  We  felt  that  under 
the  chai-ter  of  the  News  Coimcil  we  had  to  confine  ourselves  to  a  specinl  plea 
for  such  i)rotection  in  suDjiort  of  the  press,  but  as  indicated  in  my  own  testimony, 
and  I  know  it  reflects  the  view  of  a  considerable  portion  of  our  Council,  there 
certainly  is  usefulness  in  exploring  broader  safeguards.  Of  course,  its  a  difficult 
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aroa  to  got  into.  Even  when  limited  to  tlie  press  there  will,  of  coures,  be  some 
objections  to  the  desirability  of  it.  We  feel  the  need  is  clear  in  the  case  of  the 
j)ress.  I  have  to  say  honestly,  I  feel  its  clear  in  terms  of  the  protection  of  the 
genei'al  citizen,  as  well,  but  we  have  abstained  from  any  specific  recommendation 
on  that,  simply  out  of  a  view  that  we  don't  want  to  exaggerate  the  degree  of  our 
omnLseicnce  in  all  tields. 

Asscnililynian  Gottfried.  Okay. 

Arthur,  do  you  have  anything? 

Richard? 

Mr.  GuKKNBERG.  T  tliiuk  there  is  a  growing  sense  among  members  of  the  press 
that  there  is  an  animus  on  the  part  of  the  Courts  toward  the  press.  I  wonder  if 
you  feel  that's  true,  and  if  so.  why  do  you  think  that's  happening? 

Mr.  Raskin.  Well,  I  think  that  at  both  the  State  and  the  Fedei-al  level,  an  in- 
spection of  many  recent  decisions  makes  that  an  understandable  feeling — so 
much  so,  that  the  head  of  the  American  Newspaper  Publishers  Association  just 
the  other  day  was  inveighing  against  the  imperial  judiciary.  Nevertheless,  I  feel 
that  my  colleagues  of  the  fourth  state  who  feel  very  genuinely  on  this  subject, 
tend  sometimes  to  get  a  bit  carried  away. 

Our  Council  as  a  body,  found  extremely  refre.shing  as  a  corrective  to  the  view 
that  the  Courts  and  Bar  are  really  carried  with  a  great  animus  and  hostility 
towards  the  press,  the  recent  canon  on  fair  trial  and  free  press  of  the  ABA, 
which  does  attempt  to  balance  rights  in  very  e(iuital»le  fashion.  It  is  true,  how- 
ever, that  many  in  the  Bar  and  Bench  do  feel  the  press  is  overbearing,  that  it 
misuses  its  power.  I  wouldn't  say  this  is  a  felling  confined  exclusively  to  jurists 
or  lawyers,  but  unfortunately  is  a  widespread  feeling  in  the  community. 

The  primary  reason  why  our  Council  exists  is  to  try  to  provide  a  forum  for 
press  accountability.  We  don't  believe  that  any  c-orrective  ought  to  be  estab- 
lished through  governmental  restraint  on  the  press,  through  censor.ship  or  other 
forms  of  governmental  review.  That  is  why  our  body  functions.  The  thing  that 
has  been  most  encouraging  to  us  as  an  antidote  to  the  feeling  that  there  really 
are  beginning  to  develop,  most  unfortunately,  adversary  relationships  between 
the  Courts  and  press,  far  beyond  anything  that  is  justified,  is  this  new  canon  of 
the  American  Bar  Association.  I  regret  to  say  it  has  received  very  little  atten- 
tion, and  yet  to  me  it  seems  a  very  wholesome  expression  on  the  part  of  the' 
most  representative  bodies  in  the  Bar,  endorsed  overwhelmingly  by  its  House  of 
Delegates  last  August  at  the  Convention  here  in  New  York,  as  an  approach 
to  the  problems  of  the  First  versus  the  Sixth  Amendment,  the  fair  trial  of  free 
pi-ess  issues. 

That  canon,  drawn  up  by  a  Committee  of  the  Bar  headed  by  U.S.  Court  of  Ap- 
peals Judge  Goodwin  of  Portland,  Oregon,  and  subscribed  to  by  the  full  Commit- 
tee, sounded  almost  as  if  it  had  been  written  by  a  committee  of  the  American 
Society  of  Newspaper  Editors.  That  is  how  much  receptivity  it  had  to  the  notion 
that  Criminal  Court  proceedings  and  trials  proceeded  best  in  the  atmosphere  of 
openness — one  in  which  there  were  no  closed  hearings,  pretrial  or  otherwise,  nO' 
sealetl  documents  and  minimum  restrarnts  on  the  freedom  of  lawyers  or  court 
personnel  to  talk  to  the  press.  No  prior  restraints  whatever  on  publication  of 
material  in  tlie  hands  of  journalists. 

It  was  clearly  a  quite  remarkable  document,  and  made  more  remarkable  by 
the  fact  that  this  accent  on  openness  was  predicated  not  primarily  on  the  needs 
of  the  i)re.ss  or  the  right  to  the  press  under  the  First  Amendment,  but  on  the  Sixth 
Amendment  consideration  that  in  terms  of  assuring  a  fair  trial,  not  biased  in 
favor  of  tlie  defendent  or  against  him,  openness  was  your  best  bet. 

So  we  at  tlie  Council  are  trying  to  build  on  tlie  sound  foundation  that  canon 
provides  in  the  hope  that  some  cooperative  mechanism  can  be  developed  between 
press  and  bar. 

Just  one  interesting  thought  which  may  never  go  anywhere.  One  of  the  Judges 
who  was  active  in  the  formulation  of  this  Code,  suggested  to  me  that  much  of 
tlie  (lifficidtv  with  the  I'arhcr  case  mislit  have  been  avoided  had  there  been  in 
the  State  of  New  Jersey  some  sort  of  hot  line  which  could  be  used  by  Judges 
called  on  to  make  a  decision  to  such  cases.  They  could  go  for  guidance  to  exiierts 
designated  by  the  judicial  conference  or  the  Bar,  jieople  versed  in  First  Amend- 
ment cases. 

What  I  am  getting  at,  is  the  recent  Farber  trial — maybe  if  they  had  waited 
until  they  made  a  determination  on  the  issue,  maybe  Farber  never  would  have 
.gone  to  jail,  and  the  case  wonUl  liave  been  in  a  very  different  framework. 

I  certainly  recognize  the  abundance  of  evidence  to  support  the  motion  that 
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there  is  a  very  bad  relationship  at  the  present  time  and  one  of  our  hopes  is  that 
iis  a  Council  we  may  could  do  a  little  to  help  it  get  better. 

Assemblyman  (Jottfkied.  1  might  note  that  we,  in  the  Assembly,  have  also 
since  1975  when  we  had  a  new  majority  coming  in  under  Mr.  Steingut,  iimngnr- 
ated  a  similar  oinnniess  in  our  proceedings.  We  have  always  been  obviously  open 
on  the  floor,  and  we  are  one  of  the  group  of  legislators  in  the  State  that  allows 
journalists  and  cameras  in  on  our  Flom-  I'roceedings,  liut  we  have  also  opened 
up  for  tlie  first  time  our  committee  meetings  to  the  press  and  public,  with  a  vex-y 
«alutory  effect. 

If  there  are  no  further  que.stions,  I  want  to  thank  you  very  much  for  your 
testimony  here. 

'Sir.  Kaskix.  If  I  may,  I  would  like  to  leave  a  copy  of  the  resolutions,  statements, 
tliat  the  Council  adopted  on  this  case  and  also  a  very  elocpient  supplemental  state- 
ment made  by  Irving  Dilliard,  former  Chief  Editor  of  the  St.  Louis  I'ost  Dispatch, 
who  is  a  charter  member  of  our  Council,  who  did  not  attend  that  meeting  because 
of  eye  surgery. 

Speaker  Steixgut.  Do  you  have  extra  copies? 

Mr.  Raskin.  Tes. 

Assemblyman  Gottfried.  We  will  have  that  included  in  the  record  of  the 
Ilea  ring. 

Mr.  Raskix.  Tliank  you  very  much. 

Assemblyman  Gottfried.  Thank  you. 

Our  next  witness  is  Professor  Norman  Dorsen.  in-ofessor  of  law  at  N.Y.U.  Law 
School,  and  Chairman  of  the  American  Civil  Liberties  Union. 

Mr.  DoRSEN.  My  name  is  Norman  Dorsen.  I  am  a  professor  of  law  at  New  York 
University  Law  School,  where  I  have  taught  constitutional  law  for  almost 
eighteen  years.  I  am  also  the  Chairman  of  the  Board  of  Directors  of  the  American 
€ivil  Liberties  I'nion,  and  I  am  testifying  today  on  behalf  of  the  New  York 
affiliate  of  the  ACLU. 

I  first  would  like  to  congratulate  the  Assembly  Code  Committee,  chaired  by 
Mr.  Gottfried,  for  holding  these  hearings.  The  subject  is  an  important  and  press- 
ing one.  We  have  recently  had  many  public  issues  involving  tlie  cherished  right 
to  privacy  and  free  expression,  but  none  I  think  is  of  more  significance  than  the 
ouestion  brought  to  the  fore  last  May  by  the  Supreme  Court's  decision  in  Zurchcr 
V.  Stanford  DaUy.  98  S.Ct.  1970  (1978).  As  I  will  try  to  show  siiortly,  the  Civil 
liiberties  T'nion  regards  the  ruling  as  a  particularly  grave  threat  to  the  rights  of 
Americans.  Indeed,  within  days  after  the  decision,  the  National  Board  of  Direc- 
tors inianiniously  condemned  the  decision  and  urged  promi)t  legislative  rectifica- 
tion. It  is  therefore  most  timely  that  we  are  here  this  morning. 

As  the  Committee  knows,  in  the  Znrchcr  case,  a  narrow  majority  of  the 
Supreme  Court  sharply  restricted  its  interpretation  of  the  Fourth  Amendment 
right  of  the  peojtle  to  be  secure  in  their  persons,  houses  and  papers.  The  decision 
creates  a  double  danger:  first,  it  i)ermits  unannounced  searches  of  places  owned 
and  occupied  by  third  parties  about  whom  there  is  no  probable  cause  of  criminal 
involvement;  and  second,  it  eliminates  First  Amendment  safeguards  of  the 
newsgathering  process  against  broad  governmental  searches. 

Tender  Stanford  Daili/.  no  file,  desk  drawer  or  attic  is  insulated  from  surprise 
l>)licy  scrutiny.  If  the  offices  and  houses  of  innocent  people  can  be  searched 
without  notice  whenever  the  government  says  tliat  the.v  might  contain  private 
papers  relevant  to  a  criminal  investigation,  there  is  not  a  newspaper,  a  bank, 
a  store,  a  doctor's  office,  a  law  firm,  or  a  private  home  that  any  longer  can  claim 
the  full  protection  of  the  Fourth  Amendment. 

T'nfortunately  the  Stanford  Daihi  decision  is  liut  another  step — jierhaps  the 
most  dangerous  and  far-reaching — in  a  series  of  recent  Supreme  Court  decisions 
weakening  the  privacy  rights  of  American  citizens.  Two  years  ago.  for  exami)h\ 
the  Court  ruled  that  a  pers-.))!  has  no  legitimate  privacy  expectation  regarding 
liis  bank  records,  on  the  ground  that  the  records  Itelong  to  the  bank  and  a  per- 
•son  in  opening  an  account  accepts  the  risk  of  disclosure  to  the  government. 
rvitrd  Sitntrs  v.  Miller.  42r>  I\S.  4?.r)  n970). 

The  same  year,  the  Court  upheld  a  search  warrant  which  in  addition  to 
authorizing  the  unannounced  seizure  of  .specific  papers,  also  authorized  the 
potentially  boundless  seizure  of  "other  fruits,  instrumentalities,  and  evidence 
of  crime  at  this  (time)  unknown."  Andrescn  v.  Maryland,  427  U.S.  4G3,  479-80 
(1976). 

Tlie  most  recent  Supreme  Court  term  further  eroded  tlie  i)rivacy  right  of 
individuals.  The  use  of  i)en  registers,  which  record  the  nural)ers  d'aled  on  tar- 
geted telephones,  was  held  not  to  be  an  "Interception"  of  communi •nations  gov- 
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erned  by  the  warrant  procedures  of  Title  III  of  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968.  United  States  v.  Neic  York  Tclcijhone  Company,  98 
S.  Ct.  364   (1977). 

In  another  decision,  the  Court  ruled  that  law  enforcement  officials  need  not 
"minimize"  tlie  wiretap  interception  of  private  conversations  under  a  Court 
order  if  their  investigation  malves  it  "reasonable"  to  listen  to  everythng.  Scott 
V.  United  States,  98  S.  Ct.  1717  (1978). 

The  Court  also  refused  to  review  a  lower  Court  ruling  upholding  an  FBI 
iearcli  of  the  premises  of  the  Church  of  Scienthology  in  Washington,  based  on 
a  warrant  authorizing  a  search  for  evidence  "as  yet  unlcnown".  Founding 
Church  of  Scienthology  v.  United  States  572  F.  2d  321  (D.C.  Cir.  1977),  cert 
denied,  98  S.  Ct.  1491   (1978). 

The  result  of  these  disturbing  decisions  culminating  in  Stanford  Daily,  is  that 
the  specificity  and  notice  requirements  of  the  fourth  amendment  are  severely 
eroded.  Unless  the  trend  is  reversed  legislatively,  the  police  can  arrive  unan- 
nounced at  the  premises  of  an  innocent  third  party  to  search  for  evidence  "as  yet 
unknown"  to  the  officers  or  investigators  themselves.  The  resulting  intrusion  into 
a  personal  privacy  and  potential  disruption  of  business  or  personal  activity  is 
staggering. 

The  problem  presented  by  the  Stanford  Daily  decision  is  an  outgrowth  of  the 
"profound  change"  in  the  fourth  amendment  precipitated  by  the  Supreme  Court's 
1967  decision  in  Warden  v.  Hay  den,  the  386  U.S.  294  fl967),  which  overruled  the 
"mere  evidence"  rule.  That  rule  had  restricted  all  unannounced  searches  author- 
ized by  warrant  to  contraband  and  the  fruits  or  instrumentalities  of  crime. 
Although  the  majority  opinion  in  Stanfnrd  Daily  claims  to  follow  Warden  v. 
Hayden  in  fact  it  virtually  restores  the  validity  of  the  despised  general  warrants 
used  by  the  English  authorities  before  the  Revolution. 

The  Court  in  Warden  clearly  was  not  contemplating  unlimited  surprise 
searches  of  innocent  third  parties.  In  that  case,  police  officers  who  were  informed 
that  a  suspect  in  an  armed  robbery  had  entered  his  house  five  minutes  before 
they  arrived  began  to  search  for  the  man  and  the  weapons  used  in  the  crime. 
During  the  search  of  his  home,  items  of  clothing  were  seized  along  with  other 
items  including  weapons  and  ammunition.  The  Court  stated  since  the  officers 
knew  tliat  the  suspect  was  armed,  and  were  lo-iking  for  weapons  when  they 
found  the  clothing,  the  seizure  of  the  clothing  was  .instified. 

The  circumstances  justifying  the  search  of  Hayden's  home  were  not  present 
in  the  search  autliorized  by  Stanford  Daily.  The  search  by  California  police 
of  newspaper  offices  for  photographs  of  an  illegal  demonstration  three  days 
following  the  events  involved  no  hot  pursuit  of  a  criminal  suspect,  and  the 
newspaper  staff  was  su.spected  of  no  criminal  activity  in  connection  with  the 
demonstration.  In  short,  nothing  in  the  Hayden  decision  even  remotely  suggests 
that  tlie  Supreme  Court  was  inviting  the  police  to  ignore  the  usual  subpoena 
process — including  prior  notice  and  opportunity  to  contest — to  obtain  "mere 
evidence"  from  innocent  parties. 

It  is  important  to  recall  that  privacy  is  disturl>ed  far  more  by  a  search  for 
evidentiary  material  than  for  contraband,  fruits,  or  instrumentality  of  crime. 
A  search  for  contraband  or  instrumentalities  is  generally  based  on  a  specific 
description  of  the  weapon,  narcotic  or  other  item  to  be  seized.  Even  a  search  for 
a  weapon  "as  yet  unknovrn"  would  not  be  offensive  if  there  was  probable 
cause  that  a  weapon  was  located  on  the  premises  to  lie  searched,  since  the  search- 
ing officer's  life  coukl  be  endangered. 

An  unannounced  search  for  evidentiary  materials,  however,  is  justified  by 
no  such  danger,  and  allows  a  wide-ranging  intrusion  into  many  areas  of  a  home  or 
office.  It  may  involve  the  rifling  of  filing  cabinets,  desks,  and  waste  baskets,  afford- 
ing the  police  an  opportunity  to  read  notes  and  correspondence  totally  unrelated 
to  a  crime  under  investigation.  Such  a  search  is  potentially  lioundless. 

Tlie  impact  of  such  a  sweeping  power  will  be  severe  even  if  the  iwwer  is  exer- 
cised with  restraint.  The  spectre  of  a  surprise  search  will  chill  freedom  of  the 
press  and  freedom  of  as.wciation.  News  sources  cannot  be  assured  of  protec- 
tion if  a  reporter's  notes  can  be  seized  without  notice.  Trospective  contributors 
to  and  members  of  controversial  organizations  will  think  twice  if  they  caimot  be 
sure  that  their  lawful  activities  will  not  be  investigated  by  government  agents 
rummaging  through  tlieir  organizational  records. 

For  all  those  reasons  it  is  unlikely  tliat  tlie  framers  of  the  Fourth  Amendment 
ever  intended  private  records  to  be  among  the  "things"  that  could  be  seized  with 
n  warrant.  In  the  famous  I]nglish  decision  which  laid  the  groundwork  for  the 
Amendment,  Entick  v.  Carrington,  supra  Lord  Camden  observed  that : 
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"Papors  are  the  owner's  soods  and  chattels.  They  are  his  clearest  property 
and  are  so  far  from  endurinj?  a  seizure  that  they  will  hardly  hear  an  insi)ec- 
tion  ...  (0)ur  law  has  provided  no  paper-search  ...  to  help  forward  a 
conviction." 

This  ob.servation  has  echoed  thronsh  the  history  of  the  Fourth  Amendment.  In 
F^tanford  v.  Texas,  379  U.S.  47(5  (lOOf)).  for  example.  Justice  Stewart  observed  in 
his  opinion  for  the  Court  that  a  search  of  private  records  "must  he  awarded  the 
most  scrupulous  exactitude"  because  it  involves  core  First  Amendment  as  well  as 
Fourth  Amendment  values.  Tn  that  case  the  Court  invalidated  a  warrant  author- 
izins;  the  seizure  of  "any  lK)()ks,  records,  pamphlets,  cards,  receipts,  lists,  memo- 
randa, pictures,  recordings  or  any  written  instruments  showing  that  a  person  or 
organization  is  violating  or  has  violated"  a  Texas  statute  regulating  certain  al- 
leged radical  activities.  Stanford  Daily  cast  doubt  on  these  ai>parently  settled 
and  salutary  principles. 

A  number  of  bills  addressed  to  the  threat  opposed  by  the  Stanford  Daily  have 
already  been  introduced  in  the  Tnited  States  Congress,  and  we  urge  the  intro- 
duction of  similar  legislation  in  the  New  York  State  legislature  to  protect  the 
privacy  of  innocent  people  against  surprise  searches.  We  applaud  in  particular 
the  approach  of  Senate  bill'  S.  3164,  sponsored  by  Senator  Birch  Bayh  (D.-Ind.). 
Under  that  bill  "anyone  acting  under  color  of  law  who  has  probable  cause 
to  believe  evidence  of  a  crime  is  located  on  or  about  the  premises  in  which  the 
person  in  possession  of  the  evidence  has  a  reasonable  expectation  of  privacy" 
shall  proceed  only  by  subpoena  duces  tecum  iinless  there  is  probable  cause  to 
believe  (a)  that  "the  person (s)  in  possession  of  the  evidence  may  be  involved 
in  the  crime  under  investigation"  or  (b)  that  "the  evidence  sought  would  be 
destroyetl,  hidden  or  removed"  if  the  subpoena  process  were  followed.  The  bill 
provides  for  appropriate  civil  damages  as  well  as  punitive  damages  not  to  ex- 
ceed .$10,000  for  each  violation.  We  believe  that  S.  3104  would  be  improved  by 
language  making  it  more  concrete,  but  we  strongly  support  its  general  approach. 

There  is  a  clear  need  for  a  response  to  Stanford  Daily  on  all  levels  of  govern- 
ment, in  state  legislatures  as  well  as  the  United  States  Congress.  There  is  no 
question  that  the  New  Tork  State  Legislature  has  the  power  to  enact  similar 
legislation.  We  commend  this  Committee  for  its  concern  and  hope  that  its 
efforts  will  lead  to  speedy  enactment  of  strong  remedial  legislation. 

Thank  you  very  much. 

Assemblyman  Gottfried.  Thank  you.  I  must  say,  as  usual,  the  testimony  of 
the  Civil  Liberties  Union  is  most  thorough  and  articlulate. 

Professor  Dorsen.  Thank  you. 

Assemblyman  Gottfried.  I  have  a  few  questions  I  would  like  to  pursue. 

In  the  area  of  searches  of  press  premises,  do  you  draw  a  distinction  of — 
would  you  think  it's  useful  to  draw  a  distinction  between  a  search  of  press 
premises  for  the  instrumentalities  of  a  crime  or  contraband  on  the  one  hand, 
and  what  is  called  "mere  evidence"  on  the  other  hand? 

Professor  Dorsen.  I  think  Ave  might.  When  the  Warden  v.  Ilaydrn  case  was 
stated  in  1967,  the  Court  felt  that  mere  evidence  should  not  be  the  subject  of  a 
warrant  procedure,  and  that  the  subpoena  should  be  requiretl. 

Justice  Brennan  drew  the  line  between  contraband  and  instrumentality  on  the 
one  hand,  and  "mere  evidence"  on  the  other. 

Our  feeling  is  that  that  line  is  a  relatively  clear  and  I  would  be  reluctant  to 
endor.se  the  "mere  evidence"  rule  at  this  time. 

Assemblyman  Gottfried.  Okay.  We  could  conceivably  adopt  something  like  it 
by  legislation,  reversing  the  mere  evidence — reversing  Warden  against  Ilayden, 
which  would  still  permit  the  search  of  press  premises  for  fruits  instrumentalities 
and  contraband. 

Professor  Dorsen.  Yes,  we  do  not  object  to  that. 

Assemblyman  Gottfried.  Okay. 

Professor  Dorsen.  There  is  an  important  point  to  be  made  here.  Our  general 
position  should  be  made  even  clearer  that  the  sul)poena  technique  Is  the  right  way 
to  proceed  in  every  possible  case.  We  believe  that  that's  a  salutary  rule  because 
it  gives  a  person  an  opportunity  to  object  to  an  overdrawn  subpoena  or  to  make 
objections  to  the  subpoena. 

A  question  you  have  raised  is  whether  there  should  be  a  special  rule  for  the 
jiress  as  compared  with  other  institutions.  At  present  the  ACLU  has  not 
taken  that  position. 

Asseml)lyman  Gottfried.  One  thing  that  concerns  me  on  the  use  of  the  term 
"subpoena"  and  that  is  that  I  can  conceive  of  many  instances  where  a  subpoena 
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(lemandlnj?  someoup  to  produce  material  might  be  impractical  for  a  variety  of  rea- 
sons. The  police  may  be  looking  for  traces  of  mud  on  the  carpet  and  wouldn't  ex- 
pect some  one  to  produce  the  mud  from  their  carpet.  Or  the  target  of  a  subpoena 
may  not  be  able  to  identify  what  the  police  are  looking  for.  And  so,  one  idea  I 
have  been  toying  with  is  a  .search  warrant  that  would  be  issued,  where  an  appli- 
cation would  be  made  on  notice — would  lie  made  on  notice  to  the  party  with  an 
opportunity  to  be  heard  comparable  to  a  search  warrant — comparable' to  a  sub- 
poena rather — is  that  something  that  you  have  explored  or  how? 

I'rofes.sor  Dobsen.  I  think  the  opportunity  to  be  heard  is  an  important  safe- 
guard. In  the  example  you  have  given  of  evidence  that  is  subject  to  disappearance, 
(even  though  that  is  not  intended)  the  same  principle  might  apply.  In  other 
words,  perhaps  if  you  had  no  notice  to  the  opposite  party  or  to  the  affected  party, 
and  there  was  reason  to  believe  that  the  evidence  would  disappear  or  that  the 
party  was  not  in  a  position  to  present  or  identify  the  evidence,  that  would  not 
be  an  unreasonable  way  to  proceed. 

Assemblyman  Gottfried.  Do  you  have  any  questions? 

.Speaker  Steixgut.  Well,  last  year  there  were  103  applications  made  to  the 
United  States  Attorney  General  for  wire  taps,  electronic  surveillance  and  they 
granted  !)!).  all  of  which  were  approved  by  the  Courts.  Do  you  think  the  present 
decision  will  have  any  effect  on  that  procedure? 

Professor  Doksex.  I  think  the  present  decision  is  just  one  more  step  in  the 
direction  of  eroding  Fourth  Amendment  and  First  Amendment  protections. 

One  of  the  reasons  we,  in  our  testimony,  have  mentioned  wire  tapping  and 
otiier  kinds  of  Fourth  Amendment  ca.ses,  is  because  we  do  believe  they  are 
closely  related.  All  of  them  deal  with  two  fundamental  principles — one,  privacy 
and  the  First  Amendment.  The  ACLU  opposes  all  wire  taps. 

We  were  willing  to  say  this  year  that  the  wiretap  bill  was  an  improvement  over 
previous  law,  and  therefore  we  did  not  oppose  it,  but  we  are  as  much  conceruetl, 
as  I  take  it  you  may  be.  by  the  96  percent  record  of  approval  by  the  Attorney 
General,  and  the  implications  of  this  case  and  others  for  increasing  that  batting 
average. 

Assemblyman  Gottfkieo.  Do  you  think  there  is  any  practical  purpose  to  be 
concerned  in  trying  to  build  into  either  press  searches  or  involving  any  jiremises 
that  has  a  privilege  relating  to  it  such  as  a  doctor  or  a  lawyer's  office? 
I'rofessor  Dorsex.  I  don't  think — 

Assemblyman  Gottfhiei).  Building  in  something  comparable  to  the  wire  tap 
ai'ea.  that  would  require  some  kind  of  minimalization  in  its  execution? 
I'rofessor  Dorsen.  AVhat  do  you  mean  l)y  minimalization? 

Assemblyman  Gottfried.  In  other  words,  if  you  were  looking — supposing  one 
w(»iil(l  lie  searching  a  press  premises  for  photographs  of  a  demonstration,  is  there 
any  practicality  in  requiring  that  that  search  be  conducted  in  narrow  fashion, 
possibly  so  as  not  to  be  examining  everything  in  the  place  comparable  to  what 
you  got  on  the  wire  tapping  area?  There  have  been  a  lot  of  questions  about  how 
effective  that  has  lieen  in  the  wire  tap  area,  and  I  was  just  wondering  whether 
^onie  statutory  minimalization  re(iuirement  would  be  productive? 

I'rofcssor  Dorsex.  I  think  it  would  lie  a  useful  idea  to  include  it  in  legislation. 
There  is  a  constitutional  doctrine  that  the  government  should  use  the  most 
restricted  possible  means  in  interrupting  constitutional  protected  activities.  That 
doctrine  could  be  imi)orted  here  as  .*<ort  of  a  guideline  to  law  enforcement 
autlioritii's. 

There  is.  I  regret  to  say.  a  deeper  question  about  whether  that  kind  of  lan- 
guage has  any  practical  effect.  W^hile  it  would  be  a  useful  reminder  to  some 
magistrates  and  law  enforcement  officers,  and  therefoi-e  we  would  support  it, 
AA-e  would  not  have  maximum  confidence  that  it  would  be  effective. 
Asseinl)lyman  Gottfried.  Thank  you. 

Professor  Dorsex.  I-et  me  add  one  other  point.  Oliviously.  there  are  two  ways 
of  getting  national  effectiveness  for  wliatever  kind  of  bill  you  and  your  col- 
leauges  ultimately  decide  on.  One  is  through  Congressional  action.  The  other  is 
using  the  facilities  of  the  National  Commission  on  T'''niform  State  La'ws. 

If  a  bill  comes  out  of  your  Committee  and  is  enacted,  the  National  Commission 
might  be  receptive  to  receiving  a  copy  of  it  with  a  suggestion  that  it  consider 
adopting  it  for  other  states,  and  T  would  encoiu-age  you  to  explore  that  possibility. 

Speaker  Steingut.  California  has  already  adopted 

Prof(>ssor  Dorsex.  Yes. 

Speaker  Steixout  [Continuing].  A  law  pretty  much  along  the  lines  we  are 
talking  about.  Would  you  consider  that? 
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Professor  Dorsen.  I  haven't  studied  the  ralifornia  law.  For  example,  the  idea 
Mr.  Gottfried  .iust  supsested,  I  don't  believe  is  included  in  the  California 
law,  or  perhaps  I  am  wrong. 

Speaker  Steingut.  That  is  ver.v  narrow  in  its  application. 

Professor  Dorsen.  I  think  that  when  j-ou  are  dealing  with  a  subject  of  this  kind 
which  goes  .so  close  to  the  bone  of  two  constitutional  protected  rights,  there  is 
a  great  opportunity  for  the  legislators  to  take  a  look  at  the  entire  issue.  And, 
therefore,  however  desirable  it  was  for  California  to  move  quickly,  the  approach 
you  are  considering,  may  have  benefits  that  the  California  law  does  not. 

As.semblyman  Gottfried.  Assemblyman  Nicolosi. 

Asseml)lyman  Nicolosi.  Just  getting  back  to  the  wire  tap  issue  you  had  gone 
into.  I  don't  know  if  you  had  an  opportunity  to  observe  any  of  the  affidavits  that 
were  normally  submitted.  As  the  Speaker  .iust  indicated,  there  were  hundreds 
of  aoplications  and  most  of  them  were  annroved. 

Do  you  think  there  is  anything  that  can  be  done  legislatively — and  I  am 
speaking  now  to  an  area  where  we  have  to  prove  that  all  other  means  have 
failed — I  mean,  they  consider  a  wire  tap  as  a  very  drastic  remedy.  I  think 
everybody  recognizes  that.  But  I  think  what  has  been  overlooked  is  that  that 
remedy  should  really  be  employed  when  all  other  means  of  law  enforcement 
investigatory  powers  have  failed.  And  I  don't  know  if  you  have  seen  it,  but 
I  think  that  a  lot  of  the  information  that  is  put  in  the  application  is  a  very 
standai-rd  pro  forma  and  the  fact  that  law  enforcement  agencies  have  not  goint 
to  the  degree  that  they  should  go  before  making  that  application  in  terms  of 
all  other  means  of  law  enforcement  activities  have  been  employed  and  failed. 

What  can  we  do?  What  do  you  feel  we  could  do  to  correct  what  I  consider  to 
be  something  really  lacking  in  terms  of  not  only  the  DA,  if  you  did  it  locall.v. 
who  has  signed  it.  and  then  the  Supreme  Court  .Tudges  also,  who  seize  warrants 
of  affidavits  where  the  same  language  is  used?  Do  yoii  have  an  opinion  as  to 
what  we  can  do  in  that  area? 

Professor  Doksex.  You  have  raised  a  very  important  iwint  that  has  troubled 
us,  and  I  know  troubled  many  other  organizations  in  the  field,  and  I  think 
it's  a  very  apt  observation. 

There  are  two  opportunities.  One  is  to  adopt  legislation  requiring  specificity 
of  facts  in  the  application  relating  to  the  particular  application  under  con- 
sideration to  eliminate  the  kind  of  boiler  plate  language  that  you  have  drawn 
attention  to. 

A  second  possibility  would  be  to  impose  more  precise  duties  on  the  magis- 
trates, the  executive  officers  who  are  approving  the  applications,  making  it 
quite  clear  that  they  have  a  duty  to  scrutinize  these  applications  with  care, 
and  not  to  accept  generalized  statements  of  the  kind  we  are  talking  about. 
Whether  it  would  work,  in  fact,  is  toiigh  to  say. 

As  you  know,  this  is  an  area  that  is  very  difficult  to  break  into,  and  its  one 
of  the  reasons  that  the  ACLU  generally  opposed  wire  taps  across  the  line.  But 
perhaps  a  couple  of  improvements  legislatively  might  cut  back  the  number  of 
wire  taps. 

Assemblyman  Nicolosi.  Thank  you. 

Speaker  Steixgut.  I  wrote  to  the  Brooklyn  Law  School  in  the  middle  'GOs  on 
that  whole  question  of  wire  tapping  and  electrical  surveillance. 

Professor  Dorsen.  It  was  a  serious  problem  then,  as  you  know,  Mr.  Speaker, 
it  is  a  serious  problem  today. 

Mr.  Greenberg.  You,  no  doubt  know  that  New  York  has  a  constitutional 
analogue  to  the  Fourth  Amendment  to  the  United  States  Constitution.  Do  you 
hold  out  an.v  hope  for  the  New  York  Court  of  Appeals  going  the  other  way,  and  if 
so.  would  that  satisfy  your  organization  as  much  as  legislation? 

Professor  Dorsen.  One  of  the  advantages  of  legisl.ifinn  is  that  people  hare 
an  opportunit.v  to  think  abont  the  problem  more  fully,  iret  testimonv.  perhaps 
deal  with  aspects  of  the  problem  that  one  Court  case  would  not  cover.  The  Courts 
must  decide  a  specific  issue.  So  I  think  this  is  a  worthwhile  effort  irrespective 
of  the  Courts. 

I  think  that  the  New  York  State  Courts  have  a  heavier  obligation  in  vievr 
of  some  of  the  decisions  of  the  Burger  Court  to  l)e  more  careful  than  tliev  were  a 
decade  ago  when  the  Supreme  Court  was  more  sensitive  to  some  of  these  civil 
liberties  problems. 

As  you  probably  know,  the  California  Supreme  Coui-t  and  the  New  .Jersey 
Supreme  C-ourt  and  the  New  York  Court  of  Appeals  have  rendere<l  some  very 
valuable  decisions,  which  pleases  us  and  should  please  every  citizen  in  the  State. 
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Speaker  Steingut.  "What  is  your  knowletTge  of  New  York  and  of  New  Jersey? 

Professor  Dorsen.  The  Farber  thiug  is  so  recent,  I  don't  know  exactly  what 
we  have  done  about  that. 

Let  me  introduce  into  the  record,  if  I  may.  a  copy  of  the  Harvard  Law  School 
bulletin,  Fall  1978  issue,  in  which  Anthony  Lewis  discusses  the  Stanford  Daily 
ease  and  deals  with  some  of  the  problems  that  you  gentleman  are  interested  in. 
So  perhaps  I  can  incorporate  this  as  an  appendix  to  my  statement. 

Assemblyman  Gottfried.  Very  good,  we  will  include  that  into  the  record  of 
the  hearing.  I  appreciate  your  bringing  that  to  our  attention.  If  you  can  just 
leave  us  a  copy. 

Speak(>r  Steingut.  I  just  want  you  to  refine  your  observations  concerning  the 
California  law.  In  trying  to  approach  this  prcjblem,  are  you  suggesting  that  we 
look  into  a  broader  application? 

Professor  Dorsex.  We  consider  broader  applications  desirable  to  the  extent 
that  it  can  deal  with  serious  problems  of  privacy  in  the  First  Amendment. 

Speaker  Steixgut.  I  see.  But  is  the  California  statute  satisfactory? 

Professor  Dorsex.  Well,  I  want  to  look  at  the  language  before  I  endorse  it 
specifically. 

Speaker  Steixgut.  I  would  like  to  get  your  views  on  it. 

Professor  Dorsex.  I  would  be  happy  to  give  you  a  statement  about  that  if  you 
would  like. 

Mr.  Greexberg.  Your  statement  makes  such  eminent  sense  that  it  surprises 
me  that  a  majority  of  the  Supreme  Court  does  not  agree.  Why  do  you  think  that 
five  judges  in  the  Zurcher  case  at  least  don't  seem  to  care  about  citizens  privacy 
rights  as  much  as  your  statement  seems  to  indicate  that  they  should? 

Profe.ssor  Dorsex.  Well,  it  always  hard  to  tell  the  reason  for  that.  I  do  think 
there  is  certain  public,  and  even  judicial  pressures,  to  supiwrt  law  enforcement. 
All  of  us  are  interested  in  sound  law  enforcement,  but  I  think  the  Court  in  this 
case  may  have  been  insensitve  to  the  implications  of  the  decision.  Justice 
White's  opinion  ignored  some  of  the  important  differences  between  this  case  and 
Warden  v.  Ilaydcn,  and  perhaps  incorrectly  applied  the  earlier  decision  without 
realizing  the  far  deeper  instruction  into  the  privacy  of  the  First  xVmendment 
rights  that  this  case  involves.  Why  he  came  out  that  way,  is  hard  to  say.  Frankly, 
it  surprised  us. 

Mr.  Greexberg.  But,  we  are  not  dealing  in  Zurcher,  at  any  rate,  with  a  situ- 
ation where  the  suspected  criminal  defendant's  home  is  being  searched,  we  are 
talking  about  a  legitimate  newspaper,  any  newspaper. 

Do  you  think  the  Supreme  Court  has  something  against  newspapers  that 
prevented  them  from  distinguishing  between  newspapers  and  suspects'  homes? 

Professor  Dorsex.  I  think  the  issue  involved  is  the  same  whether  it  was  a 
law  office  of  a  doctor's  office,  or  a  private  citizen,  not  a  member  of  a  professional 
association  that  has  a  privilege.  I  think  that  the  Court — well.  I  would  just  say 
one  other  thing:  As  you  know,  there  is  a  whole  line  of  decisions  that  afford 
protection  in  other  areas,  the  Court  has  been  moving  down  that  path,  and  per- 
liaps  this  shows  a  general  lack  of  concern  for  those  protections.  Its  one  that  has 
disappointed  us  in  many  areas  and  this  is  just  another  one  in  that  line. 

Assemblyman  Gottfried.  Any  further  questions? 

Professor  Dorsex.  Thank  you  very  much,  gentlemen. 

Assemblyman  Gottfried.  Thank  you  very  much. 

Our  next  two  speakers  are  here,  Mr.  Gabe  Pressman  and  Mr.  Jim  Ryan,  who 
will  be  testifying  together. 

And  if  they  could  come  forward  while  we  are  collecting  and  while  some  of 
the  gentlemen  of  the  news  media  are  getting  their  equipment  in  order. 

I  would  like  to  take  this  opportunity  to  read  into  the  record  a  letter,  a  copy 
of  which  will  be  attached  as  an  appendix  to  the  record  of  the  hearing,  that  we 
have  received  from  Kenneth  Conboy  who  is  the  Deputy  Commissioner  of  the 
New  York  City  Police  Department,  Deputy  Commissioner  for  legal  affairs. 

We  requested  testimony  from  the  police  department  indicating  what  their 
practices  and  concerns  in  this  area  liave  been,  and  they  were  reluctant  to  appear, 
partly  because  we  gave  them  what  was  understandably  somewhat  short  notice; 
and  also  because  they  felt  that  tliey  had  very  little  to  contribute. 

The  substantive  couple  of  sentences  from  Mr.  Conboy's  letter  goes  as  follows: 

"Plea.se  be  advised  that  this  department  has  no  record  of  ever  having  secured 
a  search  warrant  in  connection  with  the  entry  or  search  of  a  media  or  press 
office.  Further,  it  is  the  policy  of  this  department  to  consult  with  the  appropriate 
District  Attorney  in  any  case  of  constitutional  significance." 
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Now,  again  we  will  be  inserting  the  full  letter,  just  a  little  more  than  that 
paragraph,  into  the  record.  And.  well,  of  course  as  we  proceed  we  will  he  con- 
sulting with  not  only  the  New  York  City  Police  Department  hut  other  depart- 
ments around  the  slate,  as  well  as  other  law  enforcement  agencies  when  we 
proceed. 

Speaker  Steinout.  As  I  said  earlier,  we  are  and  have  been  soliciting  opinions 
across  the  state  in  the  form  of  testimony  or  in  the  form  of  memorandums  and 
opinions  from  the  general  pul)lic,  the  law  enforcement  agencies  and  others,  so 
this  will  be  a  comprehensive  study,  and  hopefully  a  solution  will  be  forthcoming. 

Assemblyman  Gottfkied.  Thank  you. 

I  would  like  now  to  introduce  our  next  two  witnesses,  two  very  distinguished 
members  of  the  working  press  hero  in  New  York  City,  Mr.  Jim  Ryan  of  WNBO 
TV  and  Gabe  Pressman  of  WNEW  TV. 

Good  morning,  and  thank  yon  for  being  here.  I  gather  both  of  you  have 
statements  that  you  would  like  to  make. 

Mr.  Pressman.  We  appreciate  the  opportunity  of  being  here  and  talking  about 
this  very  important  issue. 

It  seems  clear  that  an  important  segment  of  the  judiciary  in  this  country  has 
declared  war  on  the  press. 

Why  is  not  so  clear.  It  could  be  argued  that  it  has  something  to  do  with  the 
zeal  with  which  the  press,  in  the  Watergate  era,  pursued  members  of  the  Bar 
who  held  major  jobs  in  tliis  country.  Or.  as  Jonathen  Kwitny  of  the  Wall  Street 
Journal  wrote  recently  '"it's  possible  that  many  judges  have  fallen  into  a  clois- 
tered fraternity  that  resents  any  outside  attempt  to  second  guess  its  actions." 

Certainly  it  would  bother  you,  if  as  a  reporter  you  sat  in  a  New  Jersey  court- 
room and  heard  a  Federal  Judge  Frederick  Lacey,  without  any  regard  to  fact, 
without  any  evidence  that  bore  out  what  he  was  saying,  argue  that  Myron 
Farber's  book  manuscript  (which  Judge  Lacey  hadn't  seen)  contained  the  very 
information  sought  unsuccessfully  from  Farber  by  the  Courts.  When  Lacey 
accused  Farber  of  "standing  on  an  altar  of  greed"  there  was  an  emotional  quality 
in  his  voice  that  no  black  and  white  transcript  could  reveal. 

Too  bad  there  was  no  television  there  to  record  how  Federal  Judge  Lacey 
looked,  how  his  voice  sounded,  as  he  excoriated  the  petitioner,  how  he  turned  a 
bail  hearing  into  an  inquisition — until  Farber's  attorneys  pulled  out,  afi'aid  that 
th*nr  client  might,   instead   of  getting  bail   relief,   receive   some  new   penalty. 

Interesting  man  this  Lacey.  We  remember  when  he  was  a  prosecutor  on  the 
make,  ambitious,  talking  freely  to  reporters,  including  this  one,  leaking  informa- 
tion, now  high  and  mighty. 

And  we  have  the  recent  incident  reported  by  Stepel  Brill  in  Esquire  of  bow 
the  Chief  Justice  of  the  United  States  came  up  to  Brill  on  a  street  in  Washing- 
ton, and  expressed  delight  over  Farber  going  to  jail,  and  he,  Berger  asked  this 
reporter  "Do  you  think  you  have  special  privileges  like  this  guy  Farber  does?'' 

Clearly,  whatever  the  motives,  the  actions  of  the  Burger  Nixon  Court,  of 
Federal  Judge  Lacey.  make  it  obvious  that  key  elements  of  the  judiciary  are 
wagering  war  against  the  press. 

The  important  consideration  for  members  of  the  press  is  to  deal  with  the 
effects  of  these  feelings,  these  decisions. 

Clearly,  journalists  have  a  role  to  play  in  our  society.  When  the  First  Amend- 
ment says  that  Congress  shall  make  no  law  to  abridge  the  freedom  of  the  press, 
journalists  are  thereby  assigned  a  very  special  function.  Tliat  function  is  to 
report  news  and  also  to  act  as  another  check  on  the  operations  of  government. 
When  founding  Father  Jefferson  said,  "I'd  rather  have  newspapers  without  a 
government  than  a  government  M-ithout  newspapers."  be  wns  setting  a  iiriority. 

It  was  the  independence  of  Ibe  press  that  made  it  possible,  just  a  few  years 
ago.  for  a  bloodless  evolution  to  occur,  for  a  President  to  be  deposed  because  the 
press  exposed  his  wrong  doing. 

The  impact  of  the  Burger  Court's  decisions  severely  inhiliit  the  press  as  a 
watchdog  on  government. 

Can  we  in  good  conscience  promise  an  informer  to  protect  his  identity  if  the 
police  can  at  any  moment  tan  our  phones,  raid  our  offices,  search  our  desks? 

Will  we  be  forced  to  find  secret  hiding  places,  bury  notes  in  the  ground  so  they 
do  not  fall  into  police  hands? 

Let  us  suppose  tliis  act  of  circumstauce.s,  not  unprecedented  in  the  history  of 
New  Y^ork  and  other  large  cities. 

Let  ns  assun^e  that,  at  some  future  time,  we  have  a  corrupt  mayor  and  a  cor- 
rupt police  commissioner.  Honest  cops  and  civil  servants  como  to  us  with  dainag- 
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ing  evidence.  We  print  it  or  broadcast  it.  The  mayor  calls  one  of  his  old  political 
friends,  who's  now  sitting  on  the  bench  as  a  Judge,  to  sign  a  warrant  to  search 
our  offices.  Ostensibly  to  get  evidence  for  prosecution  of  a  crime,  but  in  reaUty  to 
tind  out  who's  blowing  the  whistle  on  corruption,  to  take  care  of  the  honest  city 
workers  who  are  trying  to  reform  a  corrupt  government. 

The  Constitution,' after  all,  is  bigger  than  the  Laceys  and  the  Burgers.  Jeffer- 
son's wisdom  two  hundred  years  ago  is  still  the  best  safeguard  of  our  American 
democracy. 

I  am  not  pleading  that  journalists  are  more  reliable,  more  trustworthy,  more 
honest  tlian  judges,  lawyers,  legislators  or  any  other  people  in  public  office.  It  is 
simply  that,  in  a  society  of  checks  and  balances,  we  have  a  role  to  play.  If  we 
are  stripped  of  our  Mrst  Amendment  rights,  then  there  will  be  no  check  abstain- 
ing the  government  on  these  operations  of  others. 

It  is  not  enough  for  reporters,  editors,  news  people  that  should  pass  this 
legislation.  It  is  to  protect  the  public  against  the  arrogance  and  the  corruption 
that  government,  unchecked,  is  heir  to. 

Thank  you  for  inviting  me  to  express  my  opinion.  I  appreciate  the  opportunity.. 

Assemblyman  Gottfried.  Thank  you,  Mr.  Speaker. 

Speaker" Steingut.  Gabe,  I  would  like  to  ask  this:  As  you  undoubtedly  know, 
I  am  not  new  to  this  fight  on  the  question  of  privacy  and  the  rights  of  press 
because  of  my  efforts  in  the  legislature  on  wire  tapping  and  so  forth  in  the 
middle  '60s. 

But  in  your  statement  I  assume  that  you  mean  to  go  much  farther  than  the 
ability  of  the  press,  the  ability  of  the  media,  not  only  as  a  check  on  government, 
but  as  a  check  on  every  aspect 

Mr.  PRESR^f  ATs\  Of  .society. 

Speaker  Steingut.  Which  is  a  much  broader  application,  and  I  tliink  it  should 
be  applied  in  that  direction. 

Mr.  Pressman.  Yes.  I  understand  what  you  are  saying,  :\Ir.  Speaker,  and  T 
certainly  concur,  the  rights  of  privacy  of  a  citizen  who  is  not  a  member  of  the 
press  or  not  a  member  of  government  is  equally  safe. 

Speaker  Steingttt.  I  am  referring  to  the  role  of  the  free  press  as  watch  dcxgs.  not 
only  on  government  not  deviating  from  the  legislation — ■ 

Mr.  Pressman.  On  any  other  group  or  individual  or  corporation,  or  whatever. 

Speaker  Steingut.  In  society. 

:Mr.  Pressman.  Of  course,  I  agree  with  that.  As  a  matter  of  fact.  I  think  I 
neglected  to  say,  there  is  even  a  possibility  that  you  could  have  corruption  in  the 
judiciary.  And  the  press  would  certainly  have  a  function  to  perform  in  trying  to 
expose  them. 

Assemblyman  Gottfried.  ;Mr.  Pressman,  one  area  I  would  like  to  pursue  with 
you  is,  wliilo  the  press  has  a  particularly  sanctioned  statute  in  constitution,  there 
are  many  other  groups  in  our  society  that  some  constitutional  and  other  statutory 
rights  also  have  protection,  such  as  the  doctor-patient  i-elationship,  lawyer-client, 
husband-wife.  I  think  just  a  general  concern  on  the  part  of  a  lot  of  people  over 
the  prospect  that  having  never  been  anywhere,  never  in  a  commission  of  a  crime, 
their  homes  could  be  sul)ject  to  a  thorough  search,  unannounced  by  the  police, 
on  grounds  that  there  is  some  evidence,  whatever  it  might  be.  of  a  crime  in  tlieir 
home. 

What  would  your  feelings  be  on  legislation  that  would  protect,  not  onlv  the^ 
press,  l>ut  either  the  liomes  of  citizens  generallv  or  particularly  those  places 
such  as  a  doctor's  office,  that  would  be  closely  related  to  one  of  the  other  areas 
of  protection  that  we  recognize  in  the  law?  Is  that  area  also  an  area  that  you 
think  requires  recosnition? 

Mr.  Pressman.  I  do,  but  I  would  want  to  think  about  it  more  before  I  said 
anything. 

i  came  liero,  frankly,  as  a  special  pleader,  and  my  thinking  in  advance  of 
coming  here  was  addressed  to  our  own  prol)lem  on  our  business.  Certainly  T 
abhor  any  attempt  to  raid  private  premises,  fo  go  on  fishing  expeditions  in  con- 
nection with  a  criminal  investigation.  T  tliink  it  is  very  dangerous  to  issue  a 
warrant  that  is  too  I)road,  and  where  tliere  is  too  little  evidence  of  a  crime,  that 
evidence  of  a  crime  could  be  uncovered. 

Assemblyman  Gottfried.  The  law  makes  a  distinction  between  what  is  re- 
ferred to  as  "fruits,  instrumentalities  of  a  crime  or  contraitand"  on  the  one  hand, 
and  other  evidence  on  the  other  hand.  Would  you  be  in  favor  of  an  all  encom- 
passing bar  on  searches  of  press  premises  or  limiting  tliat  bar  to  searclies  for 
evidence,  but  permitting,  let's  say  a  search  for  contraband  or  fruits  of  a  crime 
in  the  area  of  the  pre.ss,  that  is  an  important  distinction? 
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Mr.  Pressman.  I  really  don't  think  .«?o.  I  can't  think  of  any  precedents,  any 
sitxiation  where  there  was  contraband  inside  an  office,  news  office. 

Ilonestfy,  if  a  reporter  is  an  eye  witness  to  a  crime  of  violence,  he's  olili^afed  to 
talk  abont  it.  He  can't  plead  confidential  sonrce  on  something  tliat  is  visible  and 
you  happen  to  have  seen. 

If  a  reporter  becomes  a  criminal  and  gets  involved  in  dope  smnggling  or  some- 
thing like  that,  I  wouldn't  want  him  protected,  I  want  tliat  statute  drawn  for 
Iirotection. 

However,  the  function  that  I  described  in  my  brief  remarks,  and  certainly  not 
to  protect  criminality,  certainly  I  can  foresee,  imagine. 

As  I  pointed  out.  we  have  no  more  rights  than  anybody  else  in  this  society.  It's 
conceivable  that  you  could  have  a  reporter  guilty  of  a  crime.  But  what  I  think  I 
Avas  addressing  myself  was  to  some  kind  of  legislation  that  would  protect  us 
against  wide  open  searches. 

If  he  came  back  from  Mexico  and  had  rugs  he  had  it  in  his  desk,  newspaper 
office.  I  could  see  an  exception  to  that  kind  of  circumstance,  a  warrant  would  be 
justified,  but  if  a  warrant  was  previously  framed  for  that  purpose,  and  not  just 
to  look  around. 

Assemblyman  Gottfried.  Any  other  questions? 

Mr.  Greenberg.  Have  you,  yourself  experienced  since  Zurchcr  or  any  other 
decisions  affecting  the  pi'ess  before  that,  or  since  the  Farhcr  case,  any  actual 
situation  in  which  an  informant  or  one  of  your  sources  has  indicated  some  un- 
easiness about  imparting  information  to  you  from  now  on  or  have  colleagues  of 
yours  told  you  that?  I  know  that  is  a  primary  concern  of  the  press  in  this  area, 
and  there  is  much  speculation  that  sources  will  dry  up.  Can  you  say  that's  actually 
happened  so  far  or  do  you  know  of  a  situation  where  it  has? 

Mr.  Pressman.  No,  I  don't.  However,  I  think  that  it  is  very,  very  new,  and  I 
can't  really  asess  the  situation  on  that  on  the  basis  of  time  that's  gone  by.  It's 
only  been  since  the  summer,  and  the  Supreme  Court  decision.  I  believe  it  was  Ma.v 
the  13th,  so  I  think  it's  a  relatively  short  time.  And  I  can't  honestly  say  that  I 
know  of  any  informant  that  has  dried  up,  but  it's  much  too  early. 

Assemblyman  Gottfried.  It's  also  hard  to  point  to  an  informer  who  didn't  come 
forward. 

Mr.  Pressman.  Yes.  that's  true. 

Assemblyman  Gottfried.  Any  other  questions? 

Mr.  Ryan,  do  you  want  to  proceed? 

Mr.  Ryan.  I  have  written  down  some  thoughts  here 

Assemblyman  Gottfried.  Excuse  me,  just  a  second. 

Mr.  Ryan.  Good  morning.  My  name  is  Jim  Ryan.  I'm  the  investigative  reporter 
for  Xews  Center  4.  the  daily  news  program  on  WNBC-TV  New  York  City. 

First  of  all,  I'd  like  to  thank  the  members  of  the  Committee  for  the  opportunity 
to  be  heard  on  this  question. 

The  Supreme  Court,  as  we  know,  has  ruled  that  police  officers  can  obtain  war- 
rants and  conduct  what  Justice  Potter  Stewart,  in  a  dissenting  opinion,  calls 
'"unannounced  raids"  on  news  rooms. 

My  position  on  the  matter  is  adequately  stated  in  Justice  Stewart's  dissent. 

In  writing  the  majority  opinion,  even  Justice  White  points  out  that  the  struggle 
from  which  the  Fourth  Amendment  emerged  is  largely  a  history  of  conflict  be- 
tween the  crown  and  the  press. 

^lany  of  the  people  I  deal  with  are  employees  of  the  "Crown"  or  government. 
They  are  the  kind  of  people  that  Ralph  Nader  has  called  "whstle  blowers" — 
people  who  work  in  government,  see  something  wrong,  but  can't  help  themselves 
to  do  anything  about  it,  and  who  come  to  people  like  me  looking  for  help. 

Six  years  ago  I  worked  for  the  Daily  News,  which,  some  of  you  may  remember, 
nsefl  to  be  an  English  Language  paper  in  New  York  City. 

During  one  prolonged  non-strike  two  colleagues  and  T  worked  for  severa? 
months  with  "whistle  blowers."  We  wrote  a  .series  of  stories  in  which  we  reported 
that  hundreds  of  people  on  provisional  lines  in  city  govenmient  were  politicall.v 
connected.  And  that  many  of  them  were  working  not  on  city  business,  but  on  the 
then  mayor's  campaign  for  president.  We  reported  that  a  number  of  these  people 
were  paid  through  a  federal  program  designed  to  give  jobs  to  hard-core  unem- 
ployed people  and  Vietnam  veterans. 

Our  sources  were  people  in  government  who  saw  this  going  on  and  came  to  us — 
very  nervously — T  contacted  people  in  out-of-the-way  restiiurants  and  libraries — 
I  learned  in  the  service  that  they'll  never  find  you  in  the  liltrary.  I  got  calls  at 
home  at  night  from  peoi)le  in  phone  booths.  These  people  were  family  people 
anxious  to  protect  their  pen.sions  while  they  were  protecting  their  integrity. 


432 

Some  roars  ago.  not  T.  bnt  a  colleague  at  the  Associated  Press,  got  to  know 
the  merchants  along  a  single  block  in  Manhattan.  He  worked  up  a  story,  based 
on  information  they  supplied  to  him,  on  what  the  petty  bribes  to  police  on  this 
single  block  added  up  to  in  the  course  of  a  year.  The  total  figure  was  astounding 
and  the  police  moved  to  subpoena  the  reporter's  notes.  The  AP  quashed  the  sub- 
poena and  the  identity  of  the  merchants  was  protected  from  the  police  officers 
who  might  well  have  retaliated.  Today  the  police  internal  affairs  unit  could 
easily  obtain  a  warrant,  walk  in,  grab  the  reporter's  notes  and  make  their  case, 
but  jeopardize  the  reputation  of  the  reporter  and  the  safety  of  his  .sources. 

More  recently,  at  News  Center  4.  we  aired  a  series  of  investigative  reports  on 
the  way  local  manpower  offices  in  this  area  were  spending  CETA  funds. 

As  a  result  of  our  reports,  for  example,  the  director  of  the  manpower  office  in 
■Westchester  was  removed  from  office,  persons  ineligible  for  their  CETA  jobs 
were  removed  from  the  payroll.  Official  investigations  into  CP7rA  practices  were 
begun  on  the  local,  state  and  federal  level.  Much  of  our  information  came  from 
people  who  worked  for  the  governments  that  ran  these  CETA  operations. 

What  would  they  have  done  if  the  city  administration  and  its  police  had  the 
opportunity,  sanctioned  by  the  Supreme  Court,  to  raid  my  office  and  search 
through  my  file.s — never  mind  the  stated  purpose  of  the  search.  The  answer  to 
that  question  is  they'd  never  have  come  to  us  in  the  first  place.  And  our  stories, 
which  resulted  in  the  dismissal  of  literally  hundreds  of  politically  connecte<l 
people,  would  never  have  been  written  or  broadcast.  Ju.stice  White,  in  writing 
the  majority  opinion  for  the  court,  speaks  about  "the  real  world." 

Let  me  say  something  about  the  real  world  of  search  warrants.  Justice  White 
points  out  that  a  general,  unspecific  warrant  is  one  of  the  principal  targets  of  the 
Fourth  Amendment.  But  the  game  in  preparing  search  warrants  is  to  make  them 
MS  vague  as  possible  within  the  bounds  of  specificity  that  the  Fourth  Amendment 
says  has  to  be  there. 

I  was  talking  on  Tuesday  to  a  lawyer  who  used  to  work  with  the  police  de- 
partment in  obtaining  search  warrants  and  he  .said  that  in  many  cases  the 
judge  involved  was  less  than  diligent  in  signing  the  warrant. 

In  one  case,  about  three  years  ago,  the  confidential  informant  for  the  police 
was  a  prostitute.  The  judge,  a  bit  tired  at  the  end  of  a  session  in  night  court, 
glanced  at  the  affidavit  and  asked  the  woman  what  she  did  for  a  living.  She  said, 
"I  do  tricks."  The  judge  said,  "Can  you  show  me  a  couple?" 

P.ottom  line :  the  Judge  signed  the  warrant.  The  evidence  was  not  where  the 
informant  said  it  would  be. 

W'hat  do  these  anecdotes  illustrate?  I  think  they  show,  first  of  all,  that  when 
Justice  Stewart  says  the  threat  of  a  warrant  might  dry  up  a  reporter's  source.9 
and  curtail  the  freedom  of  the  press — he's  absolutely  right. 

I  think  second  of  all  they  show  that  the  Court's  certainty  that  local  officials 
will  safeguard  First  Amendment  rights  in  every  case  is  not  realistic. 

Thank  you. 

Assemblyman  Gottfried.  Thank  you. 

Mr.  Ryan  I  certainly  think  confidential  sources  are  obviously  very  crucial  to 
the  kind  of  work  you  and  Mr.  Pressman  engage  in.  I  wonder,  can  you  tell  us  how 
common  it  is  for  criminal  investigations,  prosecutions  and  convictions  to  result 
from'  digging  as  the  press  does?  That  is.  a  case  that  resulted  in  a  conviction,, 
that  would  l)e  an  example  of  that,  does  the  information  that  you  get  from  con- 
fidential sources  fairly  commonly  result  in  law  enforcement  activity  of  a  pro- 
ductive kind? 

Mr.  Ryan.  Fairly  commonly  woiild  be  too  great  a  frequency.  But  I  think  the 
situation  arises  with  irregularity  where  people  will  come  to  somebody  like  me 
with  infoniiation  about  criminal  activity. 

Tlie  normal  procedure  in  such  a  case  is  to.  once  you  put  the  story  in  the  paper, 
cooperate  fully  with  the  various  law  enforcement  agencies.  I  don't  think  this 
will  necessitate  a  warrant. 

Certainly  at  NBC  we  work  fairly  regularly  with  various  law  enforcement 
agencies  tlirough  the  subpoena  process.  We  are  subjtoenaed  three  or  four  times 
a  week,  I  am  told  l)y  our  legal  people,  and  we  successfully  negotiate  a  .satis- 
factory conclusion  of  the  information  that  the  various  law  enforcement  agencioi? 
are  seeking  through  the  subpoena  process,  through  the  not  necessarily  adver- 
sarial process,  but  I  think  more  cooperative  process  between  people  who  are 
on  tlie  one  hand  law  enforcement  agency  officials,  on  the  other,  journalists, 
who  are  in  the  end  working  for  the  same  common  good. 

A.ssemblyman  Gottfried  "What  I  am  considering  here,  is  that  law  enforce- 
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ment  activities  that  result  in  the  drying  \ip  of  confidential  sources,  may  in  fact 
in  the  long  run  inhibit  law  enforcement  activities.  In  other  words,  if  you  were 
not  getting  a  lot  of  our  whistle  blowing  type  of  information,  law  enforcement 
agencies  might  not  get  it  either 

Mr.  Ryan.  I  think  that  isn't  true. 

Mr.  PRESSArAN.  I  think  it  should  be  pointed  out  that  in  our  own  experience 
that  Channel  5,  particularly  through  the  work  of  Steve  Bauman,  who  is  cover- 
ing this  as  a  story  right  now,  law  enforcement  took,  in  the  nursing  home  in- 
vestigation, in  the  welfare  investigation,  after  we  exposed  wrong  doing,  and 
iiftcr  we  actually  pointed  the  finger  in  the  case  of  welfare  investigtion,  we  had 
tnpe  and  film,  and  actual  transactions,  bribery  taking  place  at  the  welfare  or 
out  of  the  welfare  center,  which  ultimately  resulted  in  prosecution  by  district 
attorney  in  New  York  County.  Now,  I  think  its  true,  our  function  is  not  to 
cooperate  with  law  enforcement  agencies,  but  because  I  think  that  would  be 
unfair— that's  not  the  way  the  society  is  supposed  to  work,  but  its  naturally 
as  a  bi-product  of  journalistic  investigations,  sometimes  that  we  actually  dis- 
cover a  crime,  and  in  that  case,  we  have  to  be  like  any  other  law  abiding 
citizen  and  cooperate. 

Speaker  Steingut.  In  other  words,  Gabe,  am  I  correct  in  coming  to  the  con- 
clusion, that  working  closely  with  law  enforcement  agencies  might  dry  up  your 
news  gathering  ability  ? 

Mr.  Pressman.  Yes,  I  think  so.  I  think  there  are  people,  there  are  informants 
who  will  deal  with  the  press,  but  would  hesitate  to  deal  with  law  enforcement 
agencies  for  their  own  peculiar  moral  standards,  or  sometimes  for  very  practical 
reasons  that  they  are  afraid  that  they  will  be  betrayed  on  the  other  side. 

Mr.  Ryan.  There  are  a  great  number  of  people  in  New  Y'^ork  City,  as  you  well 
know,  who  do  not  regard  the  police  as  their  allies,  and  who  look  to  the  media  as,  I 
think,  kind  of  a  go-between  when  they  are  trying  to  square  themselves  with 
justice. 

Assemblyman  Gottfried.  Mr.  Nicolosi. 

Assemblyman  Nicolosi.  Gabe — as  either  one  can  answer — you  made  some  com- 
ments in  your  opening  statement  regarding  the  attitude  of  the  Courts  toward  the 
press,  and  I — let  me  preface  it  with  this :  assuming  that  a  confidential  informant 
who  relied  on  you  would  give  you  certain  information,  do  you  have,  as  a  reporter, 
the  right,  other  than  for  an  unwritten  agreement  between  the  two  of  you  that  you 
will  not  divulge  his  name,  his  or  her  name,  could  you  divulge  that  person's  name 
if  you  chose  to  do  so? 

Mr.  Pressman.  I  would  not  choose  to  do  that  if  the  person  requisted. 

Assemblyman  Nicolosi.  But  there  would  be  no  repercussions  if  you  did,  legally 
I  am  talking  about,  in  terms  of  a  reporter's  relationship  with  an  informant? 

Mr.  Pressman.  No.  I  think  it's  a  moral  obligation.  I  don't  think  it's  a  legal  obli- 
gation, there  is  no  such  law,  not  to  my  knowledge. 

Assemblyman  Nicolosi.  Not  to  your  knowledge? 

Mr.  Ryan.  I  would  say  it's  a  professional  o))ligation.  If  you  give  a  person  that 
assurance,  the  person  tells  you  information,  and  then  I  think  you  are  bound  by 
that  assurance. 

Assemblyman  Nicolosi.  Let  me  just  follow  th.it  through,  if  I  might.  The  Court, 
as  you  indicated,  miglit  be  holding  the  press  in  disfavor  right  now,  and  tliis  is  a 
way  to  express  their  dislike? 

Mr.  Pressman.  That  is  being  psycoanalytical.  T  am  not  saying  that  conscien- 
cously  that  judges  have  gotten  together  and  decided  we  are  going  to  give  it  to 
those  guys,  but  there  is  this  evidence  of  .Justice  Burger  chortling  ncfording  to 
Steve  Brill's  stories,  which  I  have  no  reason  to  disbelieve,  and  the  Chief  .Justice 
of  the  United  States  who  might  have  to  rule  on  this  Farher  case  expressing  an 
opinion  in  the  street  to  another  reporter. 

As.semblymah  Nicolosi.  That  obviously  shouldn't  be.  But  do  you  feel  fh;it  that 
could  come  about,  and  certainly  take  the  tow  truck  thing  going  on  now  in  the 
city.what  has  been  revealed  there  with  actual  on-sight  photographing  of  some  of 
the  inequities  and  hardshins  being  caused,  but  whatever,  and  report  that  infor- 
mation. T  am  just  wondering  whether  this  is  a  problem  that  uerliaps  is  caused 
conscious  or  unconsciously  the  Courts  to  go  that  way.  where  .vou  receive  informa- 
tion and — not  you,  I  am  saying  reporters  receive  infomiation,  and  you  report  on 
it  that  names  are  divulged.  Now,  its  the  beginning  of  an  investigation  and  certain 
inuendos  are  made  against  people,  no  prosecution  results,  and  then  the  person's 
name  has  been  divulged  as  possibly  being  involved,  suffers  som?  kind  of  injurv 
as  a  result  of  it.  How  often  does  that  happen? 
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Mr.  Pbessman.  How  often  does  it  occur  that  inuendos  are  made?  Not  too  often. 
I  can't  remember  any  situation  like  that. 

Do  you  have  a  specitic  one  iu  mind  V 

Assemblyman  Nicolosi.  No.  No,  I'm  just  talking  about — I'm  getting  back  to 
the  informant  now,  where  you  get  information,  are  you.  as  a  reporter,  other  than 
morally  now,  required  to  make  an  indepth  investigation  as  to  what  he  is  telling 
you  is  truth? 

Mr.  Pressman.  Absolutely.  You  should  not  use  unsubstantiated  information. 
M'e  never  used  information  like  that  unless  we  have  it  checked — unless  we  have 
it  confirmed  with  another  source.  We  don't  take  one  source  and  we  don't — we  are 
aware  of  the  motivations  that  human  beings  have:  jealousy,  anger  or  hostility 
that  an  employee  might  feel  for  his  employer.  We  are  not  going  to  consciously  get 
into  that  game. 

We  are  aware,  also,  sometimes  somebody  comes  forward  with  bonafide  infor- 
mation for  a  motive  that  isn't  so  nice.  But  I  think  law  enforcement  deals  with 
that  all  the  time;  that  doesn't  mean  that  the  crime  or  the  unethical  practices 
aren't  there. 

Mr.  Ryan.  I  would  just  add  to  that,  that  any  reporter  who  did  go  with  an 
unsubstantiated  report  that  he  got  from  someone  who  obviously  had  an  interest 
in  a  particular  case,  and  was  telling  because  he  either  got  fired,  for  example, 
from  his  government  agency,  or  for  whatever  reason,  anybody  who  would  go  with 
that  would  not  last  very  long  as  a  reporter. 

Certainly  if  I  used  Assemblyman  Nicolosi  as  being  involved  in  some  sort  of 
shady  deal  with  the  banks  and  I  have  no  basis  for  saying  that,  other  than  some 
witness  who  happens  not  to  like  Assemblyman  Nicholosi,  and  it  happens  not  to 
be  true,  well,  you  are  going  to  come  down  my  neck,  and  rightfully  so.  And  you  are 
going  to  complain  to  my  boss,  and  my  boss's  first  question  would  be  "what  sub- 
stantiation do  you  have,"  and  I  am  going  to  say,  "I  have  this  fellow  who  told 
me."  Well,  obviously,  he  wasn't  telling  me  the  truth.  Then  he  would  say  "what 
else  did  you  try  to  find  out  about  this  case?  Did  you  try  to  substantiate  it  in  any 
way?"  And  if  I  don't  come  up  with  the  right  answers,  and  I  have  in  fact  dragged 
your  name  through  the  mud  when  it  doesn't  deserve  to  be,  then  I  should  lose  my 
job  because  I  am  a  terrible  reporter. 

And,  as  Gabe  pointed  out,  reporters  vary  in  ability  also. 

Assemblyman  Gottfried.  I  wonder  if  you  could  just,  to  confirm  for  the  record, 
sort  of  reiterate 

Mr.  Greenberg.  What  you  have  talked  about  this  morning  has  focused  on  the 
confidential  sources  drying  up,  but  one  of  the  other  big  rationale  for  the  kind  of 
legislation  that  is  being  considered,  is  the  disruption  of  the  news  room  process 
or  the  news  room  process  generally  that  would  come  about  as  a  result  of  this 
kind  of  police  search,  could  give  a  kind  of  scenario,  what  sort  of  disruption 
would  ensue  from  this  type  of  police  conduct?  Is  there  a  time  of  day.  for 
<'xainple.  that  is  worse  than  another  time  of  day  in  terms  of  tlie  kind  of  intrusion? 

Mr.  Ryan.  Obviously,  all  news  organizations  operate  on  deadlines.  At  Chan- 
nel 5.  the  news  program  goes  on  at  10:00  and  we  go  on  at  5:00  in  the  evening. 

As  the  day  kind  of  pulsates  aiul  comes  right  up  closer,  the  closer  you  get — I  am 
speaking  for  Gabe — as  closer  you  get  to  10:00.  the  more  busy  things  become. 

The  closer  you  get  to  ,5:00  over  at  Chaiuiel  4.  tlie  more  hectic  things  become. 
.\nd  if  police  obtain  the  s.?arch  warrant  at  12:00  in  the  afternoon,  they  walk  into 
your  news  room  at  4:00  in  thp  afternoon,  they  probably  would  prevent  us  from 
getting  a  program  on  the  air. 

Mr.  Greenbkro.  How  would  that  work.  I  just  have  no  conception  really  of 
how  it  works? 

Mr.  Ryan.  The  way  it  works  at  NP>C,  I  can  speak  for  NBC.  the  newsroom  is 
the  center  of  activity;  that's  where  the  decisions  are  made;  that's  where  the 
decisions  are  made;  that's  where  the  program  is  routined;  a  producer  sits  at  a 
desk  and 

Mr.   Pressman.  I  think  you  l)etter  explain  "routined." 

Mr.  Ryan.  Our  producer  sits  at  a  desk  aiul  decides — looks  at  all  the  film  infor- 
mation or  all  the  tape  stories,  or  all  the  possible  live  stories  he's  got  to  cover, 
and  he's  got  so  much  time  to  put  these  stories  on  the  air.  He  has  to  make 
decisions  on  what  sliould  lie  tlie  le:id  story,  what  should  follow  it,  and  what 
sbDiild  follow  in  the  order  of  the  stories,  how  long  each  of  them  should  be,  what 
format  tlicy  should  bo  in.  sliould  tiic  i-eporter  be  in  the  studio  or  should  it  just 
be  a  fili'.i  rei)ort.  lie  h.as  to  m.-ike  jill  those  decisions  under  some  heavy  pressure. 

Meanwhile,  he's  dealing  with  j)eoi)le  who  are  getting — artists  who  are  getting 
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graphics  together,  he  is  dealin.s:  with  reporters  who  are  tellins:  him  about  how 
their  story  shouhl  he  the  lead  story.  Of  course,  every  reporter's  story  is  the  l)est 
of  the  (lay.  He  is  dealing  with  directors  who  are  trying  to  find  out  wliat  camera 
is  going  to  he  on  the  anchor  man,  and  wliat  camera  is  going  to  be  on  the  reiwrter. 

If  he  is  in  the  studio,  he  is  dealing  with  a  whole  host  of  Hlni  editors,  tape  edi- 
tors, and  tills  is  a  very  complicated,  very  fanatic  process.  And  should  poMce  come 
in,  in  the  afternoon  and  say  "Here  is  a  warrant,  we  are  looking  for  pieces  of 
paper  in  connection  with  the  story  you  did  three  months  ago,  find  it,  let  us  see 
where  it  is."  Well,  we  don't  know  where  it  is  right  now.  We  are  going  to  have  to 
search  for  it. 

Well,  they  are  free  then  to  start  going  through  his  desk,  they  are  fi'ee  to  start 
going  through  all  the  file  cabinets  in  the  newsroom. 

I  think  it  would  be  improper  under  that  situation  where  the  police  are  in  there 
looking  through  records  and  files  to  be  able  to  put  on  a  news  i)r(>grnm  at  all. 

Speaker  Steingut.  You  mentioned  a  couple  of  illustrations;  you  gave  us  a 
couple  of  illustrations. 

If  the  decision  were  in  effect  at  that  time,  woidd  that  have  prevented,  ham- 
I)ered  the  efforts  that  you  make? 

Mr.  Ryan.  I  think,  absolutely,  yes.  Again,  we.  in  onr  reports,  deal  with  people 
who  work  for  the  government.  The  reiiorts  that  wo  put  on  the  air  are  highly  criti- 
cal of  high  level  government  officials.  High  level  government  otticials  who  in  effect 
are  bosses.  And  if  the  bosses  are  able  to  find  out  through  a  search  warrant  their 
identities.  I  certainly  feel  that  tbey  would  be  hesitant  in  coming  forward. 

The  people  who  did  come  to  us.  as  I  mentioned  before,  are  vc-y  nervous  people, 
they  are  afraid  for  their  jobs,  and  afraid  for  their  pensions,  they  want  to  keep 
their  jobs. 

Assemblyman  Gottfried.  And  .iust  basically  what  would  be  the  impact  if  this 
Supreme  Court  decision  stands,  and  if  we  don't  find  some  way  through  legislation 
to  reverse  that  decision  and  to  provide  the  kind  of  protection  that  is  being  sought 
here  today? 

Mr.  Ryax.  The  Supreme  Court  seems  to  rely  heavily  on — seems  to  have  a  great 
deal  of  confidence  in  the  fact  that  local  officials  will  act  to  protect  the  First 
Amendment  whenever  they  are  confronted  with  the  decisions  with  signing 
warrants. 

It  is  my  feeling,  although  not  specifically  here  in  Xew  York  City,  because  I 
think  here  in  Xew  Y'ork  City  the  police  and  the  Courts  are  a  bit  more  sophis- 
ticated than  in  other  areas  of  the  country  or  other  areas  of  the  state.  But  its  my 
feeling  that  the  local  officials  will  not  resiwnd  with  as  much  dedication,  with  as 
much  dedication  to  the  First  Amendment  as  the  Court  seems  to  feel. 

The  Court  is  being  unrealistic  in  this  regard,  and  when  .Justice  White  talks 
of  the  "real  world."  I  think  he  himself  is  not  in  the  "real  world"  when  he  writes 
a  decision  as  he  did. 

Mr.  Pressman.  I  would  say.  T  would  say  that  if  this  decision  stands,  and  if 
there  is  no  legislation  and  the  courts  do  exercise  this  ability  to  authorize  searches, 
what  it  will  do  is  that  in  the  first  instance.  I  think  it  will  force  .iournalists  to  im- 
provise. We  will  find  ways  to  protect  our  informants,  it  will  force  us  into  a  kind 
of  deep  undercover  relationship  with  informants.  You  will  force  us  to  take 
onr  notes,  whatever  evidence  we  have  and  hide  them  somewhere  outside  of  the 
obvious  places. 

And  I  am  sure  if  it  ever  came  to  that,  that  if  a  search  of  a  newsroom  was 
conducted  by  the  police  while  preparations  were  being  made  to  cut  our  shows 
on  the  air.  we  would  take  pictures  of  the  cops  doing  that,  and  the  public  would 
probably  get  very  upset. 

We  would  fight  back.  But  it  seems  to  me  such  a  fight  should  be  unnecessary. 
If  men  of  good  will  on  our  side  of  the  fence  and  the  other  people  in  onr  society 
who  are  interested  making  it  work,  regardless  of  who  happens  to  he  sitting  on 
the  Supreme  Court  of  the  United  States,  can  obviate  the  necessity  for  those  kinds 
of  measures  because  we  are  in  a  town,  New  York,  which  was  the  cradle  of  the 
American  journalism. 

It  is  in  this  city  that  John  Peter  Zenger,  who  couldn't  even  write  English,  went 
on  trial  for  criticizing  the  English  Governor,  and  he  was  freed  by  a  jury  that 
ignored  the  law  on  the  pleading  of  a  lawyer,  Andrew  Hamilton,  ))ecause  the  jurors 
felt  that  this  right  to  criticize  the  government  was  an  inherent  right. 

And  it  seems  to  me  that  in  New  York  City  and  New  York  State,  of  all  i)Iaces.  it's 
important,  that  we  cherish,  cherish  this  freedom  that  was  earned  here  by  a  semi- 
literate  German  printer  who  went  to  jail.  He  understood  instinctively  what  it  was 
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all  about.  He  understood  that  he  had  to  print  these  things,  even  though  he  may 
not  have  been  as  sophisticated  as  we  are,  or  as  educated  as  we  are. 

Mr.  Ryax.  I  thinli  also  the  point  tliat  Gabe  made  about  having  to  resort  to 
arcane  measures  to  protect  our  sources  and  liidiug  things  are  already  happening. 
I  was  reading  the  other  day  that  at  a  newspaper  which  had  been  the  subject  o^ 
one  of  these  warrants  thev  were  routinely  destroying  all  negatives,  negatives  of 
photographs  it  had  taken  that  did  not  appear  in  the  paper.  And  one  reporter  whose 
been  threatened  with  court  action  because  of  his  reporting,  is  also  routinely  shred- 
ding his  notes,  which  in  addition  to  protecting  him,  also  prevents  him  from  doing 
any  follow  up  reports  on  that  same  story. 

if  the  story  should  develop  further  in  any  capacity,  he  has  no  backgroimd  that 
he  can  rely  on  to  do  any  further  reports.  That  is  the  kind  of  thing  that  will  happen. 
Assemblyman  Gottfried.  Any  further  questions? 
Thank  you  very  much. 
Let  us  take  a  recess  at  this  point. 
[Whereupon  a  short  recess  was  taken.] 
Asseml)lyman  Gottfried.  We  will  reconvene. 

Our  next  witness  is  Mr.  William  Bookman,  who  is  the  legislative  representative,, 
legislative  chairman  of  the  New  York  State  Society  of  newspai)er  editors. 
Mr.  Bookman,  thank  you  for  coming. 
]\Ir.  Bookman.  Thank  you. 

;My  name  is  William  T.  Bookman.  I  am  associate  editor.  Westchester  Rockland 
Newspapers,  and  legislative  chairman  of  the  New  York  State  Society  of  News- 
paper Editors. 

I  appear  today  in  support  of  moves  to  counteract  the  effects  of  the  United 
States  Supreme  Court's  decision  in  Zurchcr  v.  SUmiford  Daily,  issued  last  May 
31.  in  which  it  was  ruled  that  police  have  the  ri.ght  to  conduct  search  warrant 
raids  on  news  offices. 

In  effect,  this  ruling,  if  exploited  by  law  enforcement  agencies,  would  circum- 
vent shield  laws  in  twenty-six  states  which  protect  newsmen  from  revealins" 
confidential  information  and  sources.  These  laws  guard  only  against  grand  jury 
and  court  subpoenas  issued  to  produce  specific  information. 

Barred  from  obtaining  subpoenas,  which  at  least  would  iiermit  arguments  in 
court  over  wliether  the  information  should  be  produced,  police  and  prosecutors 
can  now  merely  obtain  a  unilateral  search  warrant,  unchallengeable  by  the  news 
media  involved — indeed  unknown  to  them  until  the  lawmen  come  knocking  at 
the  door. 

The  confidentiality  aspect  of  such  searches  is  involved  not  only  in  the  sen.'je 
of  the  material  for  which  the  police  are  purportedly  searching,  but  also  in  the 
olwious  access  siich  a  search  affords  to  any  and  all  material  in  the  newsroom  at 
any  given  time.  Even  names  from  a  reporter's  card  file  can  be  scrutinized  to  give 
police  an  idea  of  where  information  is  being  obtained  generally. 

Justice  Byron  White  said,  in  his  majority  opinion.  "Hazards  of  such  search 
warrants  can  be  avoided  by  a  neutral  magistrate  carrying  out  his  responsibilties 
under  the  Fourth  Amendment,  for  he  has  ample  tools  at  his  disposal  to  confine 
warrants  to  search  within  reasonable  limits." 

Unless  the  magistrate  accompanies  the  police  on  their  raid  there  is  no  pos- 
sible way  a  search  can  be  so  confined. 

All  that  is  required  to  prevent  mishandling  of  warrant  sanction,  says  Justice 
Wlii^e.  is  that  "the  courts  apply  the  warrant  requirements  with  particular  exac- 
titude when  First  Amendment  interests  would  be  endangered  by  the  search." 
Justice  "WTiite  has  a  touching  faith  in  the  "exactitude''  of  a  cabal  of  local  judges, 
politicians  and  the  police. 

"A  warrant  is  signed  by  a  judge,  who  owes  his  election  to  the  machine." 
Walter  Cronkite  commented. 

We  are  not  here,  however,  to  indulge  in  recriminations,  although  I  do  believe 
that  newspeople  have  a  right  to  be  l)itter  and  apprehensive  over  the  coui't's 
ruling.  We  are  considering  what  shoidd  be  done  within  the  framework  of  statutes 
to  prevent  future  abuses. 

Tbp  Stnte  Society  of  Newspaper  Editors  believes  the  shield  law  sliould  Vie 
given  an  additional  section  which  specifies  that  searches  of  iiremises  belonsring 
to  or  occupied  by  the  types  of  agencies  listed  under  the  law  should  be  prohiliited 
unless  a  chargeable  crime  is  believed  to  have  been  committed  by  the  agency 
involved  or  liy  one  of  its  em](loyees. 

The  prohibition  should  l)e  extended  to  the  homes  of  news  personnel  as  well. 
Experience  has  shown  that  when  new  ground  is  broken  for  harassment  of 
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news  media,  eager  law  enforcemeut  oflBcials  are  quick  to  explore  tlie  possibilities. 
By  their  nature,  newspapers,  radio  stations  and  televisiuu  stations  are  apt  to 
incur  the  enmity  of  public  officials  of  who  would  lilie  to  be  able  to  manage  tlie 
news  totally  and  who  resent  the  ability  of  the  media  to  contact  and  collect 
independent  information   from   sources  inimical   to   the  establishment. 

The  press  must  be  given  some  protection  from  the  vindicliveness  of  certain 
officials.  The  court,  in  its  isolation,  unfortunately  underestimates  the  venality 
that  is  sometimes  involved  and  that  laughs  at  legal  niceties. 

Thank  you  very  much. 

Assemblyman  Gottfried.  Mr.  Bookman,  I  have  a  couple  of  questions. 

Can  you  tell  us  whether  this  kind  of  search  activity,  or  perhaps  voluntary 
requests  with  the  knowledge  that  compulsory  process  might  be  behind  it,  to 
what  extent  that  has  been  a  problem  in  this  state  or  around  the  country?  In 
other  words,  are  we  talking  about  a  potential  or  hypothetical  problem,  or  has 
this  begun  to  be  a  real  problem  V 

Mr.  Bookman.  Within  this  state,  I  don't  know.  I  know  of  no  circumstances 
wirliin  this  state.  I  do  know  there  have  been  other  circumstances,  I  believe,  in 
Idaho,  and  I  believe  in  California,  where  searchers  have  been  instituted,  whether 
they  were  prompted  by  the  Stanford  Daily  incident. 

I  believe  that  in— at  least  in  the  Idaho  case  that  preceded  the  Supreme  Court 
decision — although  it  has  been,  of  course,  been  brought  up  in  lower  Courts — I 
think  the  Courts  had  turned  down  the  constitutionality  of  this. 

The  timing  of  it,  however,  is  of  minor  concern  to  me  now.  And  you  mentioned— 
you  used  the  word  "potential,"  which  I  think  is  the  important  asi>ect  here.  And 
i  said  the  development  of  the  feeling  on  the  part  of  the  law  enforcement  agency, 
that  not  only  has  the  high  Court  ruled  in  ths,  but  it  seems  to  be  a  fairly  unshake- 
able  policy,  and  the  Court's  attitude  towards  the  situation.  So  that  as  I  say,  we 
are  apprehensive,  and  this  could  lead  to  more  exploitation. 

I  think  it  is  a  simple  matter  of  a  snowballing  effect  and  clcsed  pre-trial  hear- 
ings have  certainly  increased  in  numbers  since  the  important  court  cases. 

Speaker  Steiagut.  Mr.  Chairman,  in  1970  when  we  adopted  the  shield  law  in 
New  York.  I  was  a  strong  advocate  of  the  law. 

Mr.  Bookman.  Yes. 

Speaker  Stkingut.  As  I  pointed  out,  this  decision  possibly  can  affect  the  shield 
law — just  in  twenty-six  states.  Will  the  shield  laws  be  protected  under  the  legis- 
lation which  has  been  suggested'/ 

Mr.  Bookman.  I'm  sorry? 

Speaker  Steingut.  In  New  Y'ork? 

Mr.  Bookman.  Will  they  what'/ 

Speaker  Steingut.  Will  they  be  adequate?  Will  they  be  adequately  protected 
with  the  law  we  are  suggesting  in  New  York? 

Mr.  Bookman.  I  think  so,  sir.  The  shield  law,  of  course,  deals  with  an  essential 
aspect  of  this,  that  there  can  be  no  revealing  or  compelling  compulsion  to  reveal 
private  sources. 

Speaker  Steingut.  We  said  it  circumvents  this  derision. 

Mr.  Bookman.  Yes,  this  could  be  circumvented  in  Xew  York  State,  I  believe, 
because  the  shield  law  does  not  refer  .specifically — as  a  matter  of  fact,  it  doesn't 
use  the  word  "subpoena"  either. 

But  in  this  case,  if  a  search  warrant  is  sanctioned  by  a  Court,  it  could  indeed 
circumvent  thi.'-  shield  law. 

Speaker  Steingut.  .Tust  one  other  question. 

You  suggested  legislation  be  extended  to  the  homes  of  news  media  people. 
Would  you  suggest  it  cover  the  homes  of  all  people? 

Mr.  Bookman.  Certainly.  I  think  that  the  privacy  of  an  individual  in  this 
country,  certainly  an  individual  who  is  not  accused  of  a  crime,  should  be  respected 
in  almost  any  context  that  I  can  conceive  of. 

Speaker  Steingut.  The  same  as  a  newsman? 

Mr.  Bookman.  Yes. 

Mr.  Greenberg.  Would  you  care  to  offer  a  definition  of  news  personnel  that 
you  would  like  to  see  covered  by  this  legi.slation? 

Mr.  Bookman.  I  don't  think  I  could,  off  the  top  of  my  head.  I  Ihiuk  the 
definition  as  it  appears  in  the  shield  law  is  certainly  one  that  I  would  subscribe 
to.  I  wouldn't  presume  to  "memory  from  the  law,''  but  it  deals  with  a  person  who 
is  engaged  in  news  gathering  for  a  news  organization  of  general  circulation  in 
the  community. 

Mr.  Greenberg.  Well,  yes,  I  certainly  would  have  no  doubt  that  most  of  the 
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newspapers  that  we  know  about  would  be  covered  as  news  agencies.  But  for 
instance,  the  definition  in  the  shield  law.  when  talking  about  magazines,  for 
instance,  they  have  to  have  a  paid  circulation,  which  in  my  mind  would  rule  out 
some  magazines  from  coverage  under  the  shield  law.  And  I  am  wondering  whether 
it  does  under  your  view  of  tliat  legislation.  You  know,  a  number  of  organizations 
that  do  purport  to  gather  news,  but  nevertheless  distribute  their  newspai>ers 
without  cost  on  street  comers  or  by  mail  perhaps,  but  are  not  what  we  think  of  as 
an  established  newspaper  industry? 

Mr.  Bookman.  That  is  a  hard  definition  to  come  to  terms  with,  because  I  think 
the  definition  of  paid  was  intended  to  preclude  newspai^ers  that  had  an  axe  of 
their  own  to  grind.  It  is  more  important  for  them  to  get  the  material  out  broad 
side,  than  to  actually  put  up  their  wares  for  sale  and  have  it  read,  than  to  have 
their  publications  succeed  on  its  own  merit  as  a  news  agency,  as  resi>ected  by 
the  reading  public. 

To  some  extent,  I  think  subsequent  developmenits  have  changed  that  .^omewl^at. 
There  are  now  free  newspapers  in  the  sense  that  circulation  is  free,  although  they 
still  do  charge  for  advertising. 

Xi>w,  if  there  is  a  question  there  of  definition  as  to  what  we  mean.  I  tJiink  it 
probably  could  be  cleared  up.  But  I  think  that  the  paid,  the  paid  circulation — • 
does  it  say  circulation? 

^Ir.  Greenberg.  It  does  for  magazines  at  least. 

Assemblyman  Gottfried.  The  definition  of  this  is  somewhat  ancillary  to  what 
you  wex*e  doing  here,  but  the  definition  of  new.spaper  in  the  shield  law,  ironically 
if  we  ai-e  to  rely  on  that  in  legislation,  would  not  cover  the  paper  such  as  the 
Stanford  Daily  becau.se  a  definition  talks  in  terms  of  the  paid  circulation,  and 
being  entered  as  second  class  mailing  matter.  But,  that  is,  I  would  assume,  .si)ecific 
details  which  would  not  be  difficult  to  iron  out. 

ilr.  Bookman.  It's  a  problem.  I  admit  that.  There  is  some — there  can  be  a 
difference  of  opinion  there.  But  I  think  that  people  vrho  study  the  drawing  up  of 
statutes  could  reasonably  come  to  an  acceptable  definition. 

Assemblyman  Gottfried.  Okay.  Are  there  any  further  qiiestions? 

I  want  to  thank  you  very  much  for  your  testimony  and  for  coming.  And  I  hope — 
well,  we  will  be  in  touch  with  you  and  with  the  Society,  and  others  that  we  have 
been  talking  with  here  today  at  the  hearing,  and  some  groups  and  individuals 
who  were  not  able  to  make  it  here,  we  will  be  preparing  over  the  next  several 
weeks  to  draft  legislation,  and  your  testimony  has  been  very  helpful. 

Mr.  Bookman.  Well,  please  feel  free  to  contact  us  or  the  New  York  State  Pnl>- 
li.-<hers  Association  which  is  our  companion  organized  in  the  media  field  in  the 
State,  for  any  help  that  we  can  give  you  in  the  form  of  testimony  or  exhibits,  or 
in  any  other  way.  we  \Ain  be  glad  to  help  you. 

Assemblyman  Gottfried.  Thank  you  very  much. 

[Whereupon,  hearing  was  adjourned  at  12  :35  p.m.] 

I  hereby  certify  that  the  foregoing  is  a  true  and  accurate  transcription  of  the 
Newsroom  Search  Hearing. 
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Jerome  B.  Falk,  Jr.,  San  Francisco.  Cal.,  for  respondents. 

Mr.  Justice  White  delivered  the  opinion  of  the  Court. 

The  terms  of  the  Fourth  Amendment,  applicable  to  the  States  by  virtue  of  the 
Fourteenth  Amendment,  are  familiar. 

"The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches  and  sei/Aires,  shall  not  be  violated,  and  no 
"Warrants  shall  issue,  but  upon  probable  cause,  supported  l».v  Oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched,  and  the  persons  or  things 
to  be  seized." 

As  heretofore  understood,  the  Amendment  has  not  been  a  barrier  to  warrants 
to  search  property  on  v^hich  there  is  probable  cause  to  believe  that  fruits,  instru- 
mentalities, or  evidence  of  crime  is  located,  whether  or  not  the  owner  or  possessor 
of  the  premises  to  be  searched  is  himself  reasonably  suspected  of  complicity  in 
the  crime  l>eing  investigated.  "We  are  now  asked  to  reconstrue  the  Fourth  Amend- 
ment and  to  hold  for  the  first  time  that  when  the  place  to  be  searched  is  occu- 
lted l»y  a  person  not  then  a  suspect,  a  warrant  to  search  for  criminal  objects  and 
evidence  reasonably  believed  to  be  located  there  should  not  issue  except  in  the 
most  unusual  circumstances,  and  that  except  in  such  circumstances,  a  subpoena 
duces  tecum  must  be  relied  upon  to  recover  the  objects  or  evidence  sought. 


Late  in  the  day  on  Friday.  April  9,  1971,  officers  of  the  Palo  Alto  Police  Depart- 
ment and  of  the  Santa  Clara  County  Sheriff's  Department  responded  to  a  call 
from  the  director  of  the  Stanford  I'niversity  Hospital  requesting  the  removal  of 
a  large  group  of  demonstrators  who  had  seized  the  hospital's  administrative  of- 
fices and  occupied  them  since  the  previous  aftei*noon.  After  several  futile  efforts 
to  persuade  the  demonstrators  to  leave  peacefully,  more  drastic  measures  were 
employed.  The  demonstrators  had  barricaded  the  doors  at  both  ends  of  a  hall 
adjacent  to  the  administrative  offices.  The  police  chose  to  force  their  way  in  at 
the  west  end  of  the  corridor.  As  they  did  so,  a  group  of  demonstrators  emerged 
through  the  doors  at  the  east  end  and.  armed  with  sticks  and  clubs,  attacked  the 
group  of  nine  police  officers  stationed  there.  One  officer  was  knocked  to  the  floor 
and  struck  repeatedly  on  the  head  ;  another  suffered  a  broken  shoulder.  All  nine- 
were  injured.^  There  were  no  police  photographers  at  the  east  doors,  and  most 
bystanders  and  reporters  were  on  the  west  side.  The  officers  themselves  were  able 
to  identif.v  only  two  of  their  assailants,  hut  one  of  them  did  see  at  least  one  per- 
son photographing  the  assault  at  the  east  doors. 

On  Sunday,  April  11,  a  special  edition  of  the  Stanford  (Daily),  a  student 
newspaper  published  at  Stanford  T'niversity,  carried  articles  and  photographs 
devoted  to  the  hospital  protest  and  the  violent  clash  between  demonstr.Uor 
and  police.  The  photographs  carried  the  byline  of  a  Daily  staff  member  and 
indicated  that  he  had  be^n  at  the  east  end  of  the  hospital  hallway  where  he 
could  have  photographed  the  assault  on  the  nine  officers.  The  next  day.  the 
Santa  Clara  County  District  Attorney's  Office  secured  a  warrant  from  the 
municipal  court  for  an  immediate  search  of  the  Daily's  offices  for  negatives-, 
film  and  pictures  showing  the  events  and  occurrences  at  the  hospital  on  the 
evening  of  April  9.  The  warrant  issued  on  a  finding  of  "just,  probat)le  and  reason- 
able cau.se  for  believing  that:  Negatives  and  photograjihs  and  films,  evidence 
material  and  relevant  to  the  identification  of  the  perj;etrators  of  felonies,  to  wit. 
Battery  on  a  Peace  Officer,  and  Assault  with  a  Deadly  Weapon,  will  be  locarecl 
Ton  the  premises  of  the  Daily]."  App.  31-32.  The  warrant  affidavit  contained  no 
allegations  or  indication  that  members  of  the  Daily  staff  were  in  anv  way 
involved  in  unlawfid  acts  at  the  ho.spital. 

The  search  pursuant  to  the  warrant  was  conducted  later  that  day  by  four 
police  officers  and  took  place  in  the  presence  of  some  members  of  the  Daily  staff. 
The  Daily's  photographic  laboratories,  filing  caliinets,  desks,  and  waste  paper 
baskets  were  searched.  Locked  drawers  and  rooms  were  not  opened.  The  officers 
apparently  had  opportunity  to  read  notes  and  correspondence  during  the  search  : 
but  contrary  to  claims  of  the  staff,  the  officers  denied  that  thev  had  exceeded 
tlie  limits  of  the  warrant.^  They  had  not  been  advised  by  the  staff  that  the  areas 
they  were  searching  contained  confidential  materials.  The  search  revealed  only 

^  Therp  was  pxtpnsive  damasp  to  the  administrative  offices  resulting  from  the  occupation 
anfi  tlip  rpmoval  of  the  dpmonstrators. 

-  The  District  Court  did  not  find  it  necessary  to  resolve  tills  dispute. 
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the  photographs  that  had  already  been  publi5?hed  on  April  11,  and  no  materials 
were  removed  from  the  Daily's  oflBce. 

A  month  later  the  Daily  and  various  members  of  its  staff,  respondents  here, 
brongrht  a  civil  action  in  the  United  States  District  Court  for  the  Northern 
District  of  California  seeking  declaratory  and  injunctive  relief  under  42  U.S.C. 
§  10,S3  against  the  police  officers  who  conducted  the  search,  the  chief  of  police, 
the  district  attorney  and  one  of  his  deputies,  and  the  judge  who  had  issued 
the  warrant.  The  complaint  alleged  that  the  search  of  the  Daily's  office  had 
deprived  respondents  under  color  of  state  law  of  rights  secured  to  them  by 
the  First.  Fourth,  and  Fourteenth  Amendments  of  the  United  States  Constitution. 

The  District  Court  denied  the  request  for  an  injunction  but  on  respondents' 
motion  for  summary  judgment,  granted  declaratory  relief,  f^fdnford  Daily  v. 
Ziircher,  353  F.Supp.  124  (XDCal.1972).  The  court  did  not  question  the  existence 
of  probable  cause  to  believe  that  a  crime  had  been  committed  and  to  believe 
that  relevant  evidence  would  be  found  on  the  Daily's  premises.  It  held,  however, 
that  the  Fourth  and  Fourteenth  Amendments  forbade  the  issuance  of  a  warrant 
to  search  for  materials  in  possession  of  one  not  suspected  of  crime  unless  there 
is  probable  cause  to  believe,  based  on  facts  presented  in  a  sworn  affidavit,  that 
a  subpoena  rluccft  tecum  would  be  impracticable.  Moreover,  the  failure  to  honor 
a  subpoena  would  not  alone  justify  a  warrant :  it  must  also  appear  that  the 
possessor  of  the  objects  sought  would  disreeard  a  court  order  not  to  remove 
or  destroy  them.  The  District  Court  further  held  that  where  the  innocent  object 
of  the  search  is  a  newspaper.  First  Amendment  interests  are  also  involved 
and  that  such  a  search  is  constitutionally  permissible  "only  in  the  rare  circum- 
stance where  there  is  a  clenr  fthoirinrj  that  (1)  important  materials  will  be 
destroyed  or  removed  from  the  jurisdiction  :  and  (2)  a  restraining  order  would 
be  futile."  Id.,  at  135.  Since  these  preconditions  to  a  valid  warrant  had  not  been 
;satisfied  here,  the  search  of  the  Daily's  offices  was  declared  to  have  been  illeg.il. 
The  Court  of  Appeals  affirmed  per  curiam,  adopting  the  opinion  of  the  District 
Court.  T^m  F.  2d  464  (CAO  1977).*  We  issued  the  writs  of  certiorari  requested 
by  petitioners.  434  U.S.  816,  98  S.Ct.  52,  54  L.Ed.2d  71  (1977).'  We  reverse. 

n 

The  issue  here  is  how  the  Fourtli  Amenrlment  is  to  be  construed  and  applied 
to  the  "third  party"  search,  the  recurring  situation  where  state  authorities  have 
probable  caus;e  to  believe  that  fruits,  instrumentalities,  or  other  evidence  of 
crime  is  located  on  identified  property  but  do  not  then  have  probnble  cau<^e 
to  believe  that  the  owner  or  possessor  of  the  property  is  himself  imnlica*^ed 
in  the  crime  that  has  occurred  or  is  occurring.  Because  under  the  District 
'Court's  rule  impracticability  can  be  shown  only  by  furnishing  facts  demon- 
strating that  the  third  party  will  not  only  dbsobey  the  subpoena  but  will  also 
ignore  a  restraining  order  not  to  move  or  destroy  the  property,  it  is  apparent 
that  only  in  unusual  situations  could  the  State  satisfy  such  a  severe  burden 
and  that  for  all  practical  purposes  the  effect  of  the  rule  is  that  fruits,  instru- 
mentalities, and  evidence  of  crime  may  be  recovered  from  third  parties  only 
by  subpoena,  not  by  search  warrant.  At  least,  we  assume  that  the  District 
Court  did  not  Intend  its  rule  to  be  toothless  and  anticipated  that  only  subpoenas 
would  be  available  in  many  cases  where  without  the  rule  a  search  warrant 
would  issue. 


*Thp  Court  of  Appeals  also  approved  the  award  of  attorney's  fees  to  respondents  pursu- 
ant to  the  Civil  Riffhts  Attorneys'  Fees  Award  Act  of  197fi.  42  U.R.C.  §  IflSS.  We  do  not 
ronsider  the  proprioty  of  this  award  in  lisht  of  our  disposition  on  the  merits  reversing:  the 
judcrment  npon  which  the  award  was  predicated. 

*  Petitioners  In  No.  76-1484  are  the  chief  of  police  and  the  ofBcers  under  his  command  who 
conducted  the  search.  Petitioners  in  No.  76-1600  are  the  district  attorney  and  a  deput.v 
district  attorney  who  participated  in  the  ohtalnin?  of  the  search  warrant.  The  action  asainst 
the  .i'ldtre  who  issued  the  warrant  was  subsequently  dismissed  upon  the  motion  of 
respondents. 
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[1]  It  is  an  understatement  to  say  that  there  is  uo  direct  authority  in  this 
■or  any  other  federal  court  for  the  District  Court's  sweeping  revision  of  tlie 
Fourth  Amendment."  Under  existing  law,  valid  warrants  may  be  issued  to 
search  any  i)roperty,  whether  or  not  occupied  by  a  third  party,  at  which  there 
is  probable  cause  to  believe  tliat  fruits,  instrumentalities,  or  evidence  of  a 
crime  will  be  found.  Nothing  on  the  face  of  the  Amendment,  suggests  that  a 
third-party  search  warrant  should  not  normally  issue.  The  warrant  clause 
i^peaks  of  search  warrants  issued  on  "probable  cause"  and  "particularly  de- 
scribing the  place  to  be  searched  and  the  persons  or  things  to  be  seized."  lu 
situations  where  the  State  does  not  seek  to  seize  "persons"  but  only  tho.se 
"things"  which  there  is  probable  cause  to  believe  are  located  on  the  place  to  be 
searched,  there  is  no  apparent  basis  in  the  language  of  the  Amendment  for 
iilso  imiwsing  the  requirements  for  a  valid  arrest — probable  cause  to  believe 
that  the  third  party  is  implicated  in  the  crime. 

[I'J  As  the  Fourth  Amendment  lias  been  construed  and  applied  liy  this  Court, 
"when  the  State's  reason  to  believe  incriminating  evidence  will  be  found  be- 
comes sufficiently  great,  the  invasion  of  privacy  becomes  justified  and  a  warrant 
to  search  and  seize  will  issue."  Fisher  v.  United  States,  425  U.S.  391,  400,  96 
S.Ct.  15G9.  loTfi.  4S  L.Ed. 2d  39  fl97(i).  In  Camara  v.  Municipal  Court.  .387  U.S. 
-)2;t.  .-)34-535.  87  S.Ct.  1727.  1734,  18  L.Fd.2d  930  (19G7).  we  indicated  that  in 
applying  the  "probable  cause"  standard  "by  which  a  particular  decision  to 
search  is  tested  against  the  constitutional  standard  of  reasonableness,"  It  is 
necessary  "to  focus  upon  the  governmental  interest  which  allegedly  .iustifies 
[the]  olticial  intrusion"  and  tliat  in  criminal  investigations,  a  warrant  to  search 
for  recoverable  items  is  reasonable  "only  when  there  is  'probable  cau.se'  to 
believe  they  will  be  uncovered  in  a  particular  dwelling."  Search  warrants  are 
not  directed  at  persons ;  they  authorize  the  search  of  "places"  and  the  seizure 
of  "things,"  and  as  a  constitutional  matter  they  need  not  even  name  the  person 
from  whom  the  things  will  be  seized.  J'nitcd  States  v.  Kahn,  41.j  U.S.  143,  lo.j  n. 
l.^.  94  S.Ct.  977,  984,  39  L.Ed2d  22.t  (1974). 

Because  the  State's  interest  in  enforcing  the  criminal  law  and  recovering 
evidence  is  the  same  whether  the  third  party  is  culpable  or  not  the  premise 
of  rhe  District  Court's  holding  appears  to  be  that  State  entitlement  to  a  search 
■u-arrant  depends  on  the  culpability  of  the  owner  or  possessor  of  the  place  to 
be  searched  and  on  the  State's  right  to  arrest  him.  The  cases  are  to  the  contrary. 
Prior  to  Camara  v.  MuvicApn]  Court,  supra,  and  See  v.  Cittf  of  Seattle,  387  U.S. 
r.41.  87  S.Ct.  1737.  18  L.Ed.2d  943  (19t)7),  the  central  purpose  of  the  Fourth 
Amendment  was  seen  to  be  the  jirotection  of  the  individual  against  official 
.searches  for  evidence  to  convict  him  of  a  crime.  Entries  upon  property  for  civil 
purposes,  where  the  occupant  was  suspected  of  no  criminal  conduct  whatsoever, 
involved  a  more  peripheral  concern  and  the  less  intense  "right  to  be  secure 
froiu  intrusion  into  personal  privacy."  Frank  v.  Maryland,  3.59  U.S.  360.  365,  79 
S.Ct.  804.  808,  3  L.Ed.2d  877  (1959)  ;  Camara  v.  Municipal  Court,  supra,  387 
U.S.,  at  530,  87  S.Ct.,  at  1731.  Such  searches  could  proceed  without  warrant,  as 
long  as  the  State's  interest  was  sufficiently  substantial.  Under  this  view,  the 
Fourth  Amendment  was  more  protective  where  the  place  to  be  searched  was 
occupied  by  one  suspected  of  crime  and  the  search  was  for  evidence  to  use 
against  him.  Camara  and  See,  disagreeing  with  Frank,  to  this  extent,  held  that 
a  warrant  is  required  where  entry  is  sought  for  civil  purposes,  as  well  as 
when  criminal  law  enforcement  is  involved.  Neither  case,  however,  suggested 
that  to  secure  a  search  warrant  the  owner  or  occupant  of  the  place  to  be 
inspected  or  searched  must  be  suspected  of  criminal  involvement.  Indeed,  both 
cases  held  that  a  less  stringent  standard  of  probate  cause  is  acceptable  where 
the  entry  is  not  to  secure  evidence  of  crime  against  the  possessor. 

We  have  suggested  nothing  to  the  contrary  since  Camara  and  See.  Indeed, 
Coionnade  Catering  Corp.  v.  United  States,  397  U.S.  72.  90  S.Ct.  774,  25  L.Ed.2d 
60  (1970),  and  United  States  v.  Biswell,  406  U.S.  311,  92  S.Ct.  1593,  32  L.Ed.2d 
87  (1972),  dispensed  with  the  warrant  requirements  in  cases  involving  limited 
types  of  inspections  and  searches. 

[31  The  critical  element  in  a  reasonable  search  is  not  that  the  owner  of  the 
property  is  suspected  of  crime  but  that  there  is  reasonable  cause  to  believe  that 
the  specific  "things"  to  be  searched  for  and  seized  are  located  on  the  property 


s  Respondents  rely  on  four  state  cases  to  support  the  holdlnp  that  a  warrant  may  not 
issue  unless  it  is  shown  that  a  subpoena  is  impracticable  :  Owens  V.  ^Vay,  141  Ga.  706.  82 
S.E.  132  (1914)  ;  Newberry  v.  Carpenter,  107  Mich.  567,  65  N.W.  5.'i0  (1S95)  ;  People  v. 
Carver,  172  Misc.  820,  16  N.Y.S.2d  268  (Countf  Ct.  1039),  and  Commodity  Mfg.  Co.  v. 
Moore,  198  NA'.S.  45  (Sup.Ct.l923).  None  of  these  cases,  however,  stands  for  the  proposi- 
tion arrived  at  by  the  District  Court  and  urged  by  respondents.  The  District  Court  also 
drew  upon  Bacon  v.  United  States,  449  F.2d  9:'.3  (CA9  1971),  but  that  case  dealt  with  arrest 
of  a  material  witness  and  la  unpersuasive  with  respect  to  the  search  for  criminal  evidence. 
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to  which  entry  is  sought."  In  Carroll  v.  U.  S.,  267  U.S.  132,  45  S.Ct.  280,  69  L.Ed. 
543  (l'.)2.j} ,  it  was  claimed  that  the  seizure  of  liquor  was  unconstitutional  because 
the  occupant  of  a  car  stopped  with  probable  cause  to  believe  that  it  was  carrying 
illegal  liquor  was  not  subject  to  arrest.  The  Court,  however,  said : 

"If  their  theory  were  sound,  their  conclusion  would  be.  The  validity  of  the 
seizure  then  would  turn  wholly  on  the  validity  of  the  arrest  without  a  seizure. 
But  the  theory  is  unsound.  The  right  to  search  and  the  validity  of  the  seizure  are 
not  dei)eudent  on  the  right  to  arrest.  They  are  dependent  on  the  reasonable  cause 
the  seizing  officer  has  for  belief  that  the  contents  of  the  automobile  offend  against 
the  law."  Id.,  at  158-159,  45  S.Ct,  at  287. 

The  Court's  ultimate  conclusion  was  that  "the  officers  here  had  justification  for 
the  search  and  seizui'e,"  that  is,  a  reasonable  "belief  in  the  automobile  which  they 
stopped  and  searched."  267  U.S.,  at  162,  45  S.Ct.,  at  288.  See  also  Hiisty  v.  United 
States,  282  U.S.  694,  700-701,  51  S.Ct.  240,  241-242,  75  L.Ed.  629  (1931 ). 

Rule  41  of  the  Federal  Rules  of  Criminal  Procedure,  which  reflects  "[t]he 
Fourth  Amendment's  policy  against  imreasonable  .search  and  seizures,"  United 
States  V.  Ventresca,  380  U.S.  102,  105  n.  1,  85  S.Ct.  741,  744.  13  L.Ed.2d  684  (1965). 
authorizes  warrants  to  search  for  contraband,  fruits  or  instrumentalities  of  crime 
or  "any  .  .  .  property  that  constitutes  evidence  of  the  commission  of  a  criminal 
offense  .  .  ."  Upon  proper  showing,  the  warrant  is  to  issue  "identifying  the  prop- 
erty and  naming  or  describing  the  person  or  place  to  be  searched."  Probable  cause 
for  the  warrant  must  be  presented  but  there  is  nothing  in  the  Rule  indicating  that 
the  officers  must  be  entitled  to  arrest  the  owner  of  the  "place"  to  be  searched  before 
a  search  warrant  may  issue  and  the  "property"  may  be  searched  for  and  seized. 
The  Rule  deals  with  warrants  to  search,  and  is  unrelated  to  arrests.  Xor  is  tliere 
anything  in  the  Fourth  Amendment  indicating  that  absent  probable  cause  to 
arrest  a  third  party,  resort  must  be  had  to  a  subpoena.^ 

[4]  The  Court  of  Appeals  for  the  Sixth  Circuit  expressed  the  correct  view  of 
Rule  41  and  of  the  Fourth  Amendment  when,  disagreeing  with  the  decisions  of 
the  Court  of  Appeals  and  the  District  Court  in  the  present  case,  it  ruled  that 
"[o]nce  it  is  e.stablished  that  probable  cause  exists  to  believe  a  federal  crime  has 
been  committed  a  warrant  may  issue  for  the  search  of  any  property  which  the 
magistrate  has  probable  cause  to  believe  may  be  the  place  of  concealment  of  evi- 
dence of  the  crime."  United  States  v.  Manufacturers  Xat.  Bank  of  Detroit,  ."36 
F.  2d  609.  703  (1976).  cert,  denied  suli  nam.  Wingate  v.  United  States,  429  U.S. 
10.39,  97  S.  Ct.  735.  50  L.  Ed.  2d  749  (1977).  Accord,  State  v.  Tunnel  Citgo  Services. 
149  N..T.  Super.  427,  433,  374  A.  2d  32,  35  (1977) . 


8  The  same  view  has  been  expressed  by  those  wlio  have  given  close  attention  to  the  Fmirth 
Amendment.  "It  does  not  follow,  however,  that  probalilo  cause  for  arrest  would  justify  the 
Issuance  of  a  search  warrant,  or,  on  the  other  hand  that  probable  cause  for  a  search  wiarrant 
would  necessarily  justify  an  arrest.  Each  re(|uires  probabilities  as  to  somewhat  differfut 
facts  and  circumstances — a  point  which  is  seldom   made  explicit  in   the  appellate  cases. 

This  means,  for  one  thing,  that  while  probable  cause  for  arrest  requires  information  jtisti- 
fying  a  reasonable  belief  that  a  crime  has  been  committed  and  that  a  particular  person  com- 
mitted it,  a  search  warrant  may  be  issued  on  a  complaint  which  does  not  identify  any  par- 
ticular person  as  the  likely  offender.  Because  the  complaint  for  a  search  warrant  is  not  'filed 
as  the  basis  of  a  criminal  prosecution'  [citation  omitted]  it  need  not  identify  the  person  in 
charge  of  the  premises  or  name  the  person  in  possession  or  any  other  person  as  the 
offender."  LaFave,  Search  and  Seizure:  "The  Course  of  True  Law".  .  .  Has  Not  .  .  .  Run 
Smooth."  Law  Forum,  Summer  1966,  2.55.  260-2G1.  "Furthermore,  a  warrant  may  issue  to 
search  the  promises  of  anyone,  without  any  showing  that  the  occupant  is  guilty  of  any 
offense  whatever."  T.  Taylor,  Two  Studies  in  Constitutional  Interpretation  4^-49  (1909). 
"Search  warrants  may  he  issued  only  by  a  neutral  and  detached  judicial  officer,  upon  a 
showing  of  probable  cause — that  is.  reasonalile  grounds  to  believe — that  criminally  related 
objects  are  in  the  place  which  the  warrant  authorizes  to  be  searched,  at  the  time  when  the 
search  Is  authorized  to  be  conducted."  [Citations  omitted.]  Amsterdam,  Perspectives  on 
the  Fourth  Amendment.  .58  Minn.L.Rev.  349.  :'..5S  (1974). 

"Two  conclusions  necessary  to  the  issuance  of  the  warrant  must  be  supported  by  substan- 
tial evidence  :  that  the  items  sought  are  in  fact  seizable  by  virtue  of  being  connected  with 
criminal  activity,  and  that  the  items  will  he  I'ound  in  the  jtlace  to  be  searched.  By  compari- 
son, the  right  of  arrest  arises  only  when  a  crime  is  committed  or  attempted  iri  the  pres- 
ence of  the  arresting  officer  or  when  the  offlc.>r  has  'reasonable  grounds  to  believe' — 
sometimes  stated  'probable  cause  to  believe' — that  a  felony  has  been  committed  by  the 
person  to  be  arrested.  Although  it  woiild  appear  that  the  conclusions  which  justify  either 
arrest  or  the  issuance  of  a  search  warrant  must  be  supported  by  evidence"  of  the  same 
degree  of  probity,  it  is  clear  that  the  conclusions  themselves  are  not  identical. 

"In  the  case  of  arrest,  the  conclusion  concerns  the  guilt  of  the  arrestee,  whereas  in  the 
case  of  search  warrants,  the  conclusions  go  to  the  connection  of  the  items  sought  with 
crime  and  to  their  present  location.''  Comment.  28  U.Chi.L.Rev.   664.   68"    (lOGl). 

^Petitioners  assert  that  third-party  searches  have  long  been  authorized  under  California 
Penal  Code  §  1,524.  which  provides  that  fruits,  instrumentalities  ;iud  evidence  of  crime 
'may  be  taken  on  the  warrant  from  any  place,  or  from  anv  person  in  whose  possession 
[they]  may  be."  The  District  Court  did  not  advert  to  this  provLsiou. 
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The  net  of  the  matter  is  that  "[s]earches  antl  seizures,  in  a  technical  sense,  are 
independent  of,  rather  than  ancilhiry  to,  arrest  and  arraignment."  American  Law 
Institute,  A  Model  Code  of  Pre-Arraignment  Procedure,  Commentary  491  (1975). 
The  Model  Code  provides  that  the  warrant  application  "shall  describe  with  par- 
ticularity tlie  individuals  or  phices  to  be  searched  and  the  individuals  or  things 
TO  l)e  seized,  and  shall  be  supiK>rted  by  one  or  more  affidavits  particularly  setting 
forth  the  facts  and  circumstances  tending  to  show  tliat  such  individuals  or  things 
are  or  will  be  in  the  places,  or  the  things  are  or  will  be  in  possession  of  the  indi- 
viduals, to  be  searched."  §  SS  220.1(8).  Thei-e  is  no  suggestion  that  the  occupant 
of  the  place  to  be  searched  must  liimself  be  implicated  in  misconduct. 

[5,  6]  Against  this  background,  it  is  untenable  to  conclude  that  property  may 
nor  be  searched  unless  its  occupant  is  reasonably  suspected  of  crime  and  is  sub.iect 
to  arrest.  And  if  those  considered  free  of  criminal  involvement  may  nevertheless 
be  searched  or  inspected  under  civil  statutes,  it  is  difficult  to  understand  why  the 
Fourth  Amendment  would  prevent  entry  onto  their  property  to  recover  evidence 
ot  a  crime  not  committed  by  them  but  by  others.  As  we  understand  the  structure 
and  language  of  the  Fourth  Amendment  and  our  oases  expounding  it,  valid  war- 
rants to  searcli  property  may  be  issued  when  it  is  satisfactorily  demonstrated 
to  the  magistrate  that  fruits,  instrumentalities,  or  evidence  of  crime  is  located  on 
the  pi-emises.  The  Fourth  Amendment  has  itself  struck  the  balance  between  pri- 
vacy and  public  need,  and  there  is  no  occasion  or  justification  for  a  court  to  revise 
the  Amendment  and  strike  a  new  balance  by  denying  the  search  warrant  in  the 
circumstances  present  here  and  by  insisting  that  the  investigation  proceed  by 
subpoena  duces  tecum,  whether  on  the  theory  that  the  latter  is  a  less  intrusive 
alternative,  or  otherw-ise. 

This  is  not  to  question  that  "reasonableness"  is  tlie  overriding  test  of  compli- 
ance with  the  Fourth  Amendment  or  to  assert  that  searches,  however  or  whenever 
executed,  may  never  be  unreasonable  if  supported  by  a  warrant  issued  on  prob- 
alde  cause  and  proi>erly  identifying  the  place  to  be  searched  and  the  property  to 
lie  seized.  We  do  hold,  however,  that  the  courts  may  not.  in  the  name  of  the  Fourth 
Amendment  reasonableness,  forbid  the  States  from  issuing  warrants  to  search 
fur  evidence  f^imply  because  the  owner  or  possessor  of  the  place  to  be  searched  is 
nut  then  reasonably  suspected  of  criminal  involvement. 

Ill 

[7-12]  In  any  event,  the  reasons  presented  by  the  District  Court  and  adopted 
by  the  Court  of  Appeals  for  arriving  at  its  remarkable  conclusion  do  not  with- 
•stand  analysis.  First,  as  we  have  said,  it  is  apparent  that  whether  the  third-party 
occupant  is  suspect  or  not,  the  State's  interest  in  enforcing  the  criminal  law  and 
recovering  the  evidence  remains  the  same ;  and  it  is  the  seeming  innocence  of  the 
property  f)wner  that  the  District  Court  relied  on  to  foreclose  the  warrant  to 
search.  But  as  respondents  themselves  now  concede,  if  the  third  party  knows  that 
contraband  or  other  illegal  materials  are  on  his  property,  he  is  sufficiently 
culpable  to  justify  the  issuance  of  a  search  warrant.  Similarly,  if  his  ethical 
stiince  is  tlie  determining  factor,  it  seems  to  us  that  whether  or  not  he  knows 
that  the  sought-after  articles  are  secreted  on  his  property  and  whether  or  not  he 
knows  that  the  articles  are  in  fact  the  fruits,  instrumentalities,  or  evidence  of 
crime,  he  will  be  so  informed  when  the  search  warrant  is  served,  and  it  is  (hmbt- 
ful  that  he  should  then  be  permitted  to  ob.iect  to  the  search,  to  withhold,  if  it  i.s 
there,  the  evidence  of  crime  reasonably  believed  to  be  possessed  by  him  or 
secreted  on  his  proi)erty,  and  to  forbid  the  search  and  insist  that  the  officers 
serve  him  with  a  subpoena  duces  tecum. 

Second,  we  are  unpersuaded  that  the  District  Court's  new  rule  denying 
.search  warrants  against  thii'd  parties  and  insisting  on  subpoenas  would  sub- 
stantially further  privacy  interests  without  seriously  undermining  law  en- 
forcement efforts.  Because  of  the  fundamental  public  interest  in  implementing  the 
criminal  law,  the  search  warrant,  a  heretofore  effective  and  constitutionally 
acceptable  enforcement  tool,  should  not  be  suppressed  on  the  basis  of  surmise 
and  without  solid  evidence  supporting  the  change.  As  the  District  Court  under- 
stands it,  denying  third-party  search  warrants  would  not  have  substantial  ad- 
verse effects  on  criminal  investigations  because  the  nonsuspect  third  party,  once 
served  with  a  subpoena,  will  preserve  the  evidence  and  ultimately  lawfully 
re-;i>ond.  Tlie  difficulty  with  this  assumption  is  that  search  warrants  are  often 
employed  early  in  an  investigation,  perhaps  before  the  identity  of  any  likely 
criminal  and  certainly  before  all  the  perpetrators  are  or  could  be  known.  The 
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seemingly  blameless  third  party  in  possession  of  the  fruits  or  evidence  may  not 
be  innocent  at  all ;  and  if  he  is,  he  may  nevertheless  be  so  related  to  or  so  sym- 
pathetic with  the  culimble  that  lie  cannot  be  relied  upon  to  retain  and  preserve 
the  articles  that  may  implicate  his  friends,  or  at  least  not  to  notify  those  who 
would  be  damaged  by  the  evidence  that  the  authorities  are  aware  of  its  location. 
In  any  event,  it  is  likely  that  the  real  culprits  will  have  access  to  the  proiierty, 
and  tiie  delay  involved  in  employing  the  subpoena  duces  trcviii,  offering  as  it 
does  the  opportunity  to  litigate  its  validity,  could  easily  result  in  the  disappear- 
ance of  the  evidence,  whetever  the  good  faith  of  th  third  party. 

Forbidding  the  warrant  and  insisting  on  the  subpoena  instead  when  the  cus- 
todian of  the  object  of  the  search  is  not  then  suspected  of  crime,  involves  hazards 
to  criminal  investigation  much  more  serious  than  the  District  Court  believed : 
and  the  record  is  ban-en  of  anything  but  the  District  Court's  assumptions  to 
supiiort  its  conclusions.*  At  the  very  least,  the  burden  of  justifying  a  major 
revision  of  the  Fourth  Amendment  has  not  been  carried. 

AVe  are  also  not  convinced  that  the  net  gain  to  privacy  interests  by  the  District 
Court's  new  rule  would  be  worth  the  candle.'  In  the  normal  course  of  events, 
search  warrants  are  more  difficult  to  obtain  than  subpoenas,  since  the  latter 
do  not  involve  the  judiciary  and  do  not  require  proof  of  probable  cause.  Where. 
in  the  real  world,  subpoenas  would  suffice,  it  can  be  expected  that  they  will 
be  employed  by  the  rational  prosecutor.  On  the  other  hand,  when  choice  is  avail- 
able under  local  law  and  the  prosecutor  chooses  to  use  the  search  warrant,  it 
is  unlikely  that  he  has  neiedlessly  selected  the  more  difficult  course.  His  choice 
is  more  likely  to  be  based  on  the  solid  belief,  arrived  at  through  experience  Init 
difficult,  if  not  impossible,  to  sustain  a  specific  case,  that  the  warranted  search 
is  necessary  to  secure  and  to  avoid  the  destruction  of  evidence." 

IV 

The  District  Court  held,  and  respondents  assert  here,  that  whatever  may  be 
true  of  third-party  searches  generally,  where  the  third  party  is  a  newspaper. 
there  are  additional  factors  derived  from  the  First  Amendment  that  justify  a 


«It  Is  also  far  from  clear,  even  apart  from  the  dansrers  of  clpstrnction  and  removal. 
■whether  the  use  of  the  subpoena  duces  tecum  under  circumstances  where  there  is  prohahle 
cause  to  believe  that  a  crime  has  been  committed  and  that  the  materials  sonsrht  constttnte 
evidence  of  its  commission  will  result  in  the  production  of  evidence  with  sufficient  retrularity 
to  satisfy  the  public  interest  in  law  enforcement.  Unlike  the  individual  whose  privacv  is 
invaded  by  a  search,  the  recipient  of  a  subpoena  may  assert  the  Fifth  Amendment  privilecre 
aeain^it  splf-incrimination  'n  rpspon^:e  to  ji  summons  to  nroduce  evidenfe  or  srive  testimony. 
See  Maness  v.  Meyers,  419  U.S.  449.  95  S.Ct.  .5S4.  42  L.Ed. 2d  574  (19751.  This  nrivilese 
Is  not  restricted  to  suspects.  We  have  construed  it  broadly  as  covering  any  individual  who 
might  be  incriminated  by  the  evidence  in  connection  with  which  the  privilege  is  asserted. 
Hoffman  v.  UnitrrJ  States.  341  U.S  -179.  71  S.  Ct.  R14.  9.")  L.Ed.  lllS  (19511.  The  burden  of 
overcoming  an  assertion  of  the  Fifth  Amendment  privilege,  even  if  promoted  by  a  desire 
not  to  cooperate  rather  than  any  real  fear  of  self-incrimination,  is  one  which  prosecutors 
would  rarely  be  able  to  meet  in  the  early  stages  of  an  investiaration  despite  the  fact  they 
did  not  regard  the  witness  as  a  suspect.  Even  time  spent  litigating  such  matters  could 
seriously  impede  criminal  investigations. 

"We  re.iect  totally  the  reasoning  of  the  District  Court  that  additional  protections  are 
rennired  to  assure  that  the  Fourth  Amendment  rights  of  third  parties  are  not  violated 
because  of  the  unavailability  of  the  exclusionary  rule  as  a  deterrent  to  improper  searches 
oi'  iiremises  in  the  control  of  nonsuspects.  35.'?  F.Snpp..  at  lSl-132.  In  AhJervxan  v.  Vnitcd 
States.  394  U.S.  1(?5.  89  S.Ct.  961,  22  L.Ed. 2d  170  (1969).  we  expressly  ruled  that  suppres- 
sion of  the  fruits  of  a  Fourth  Amendment  violation  may  be  urged  only  by  those  whose 
rights  were  infringed  by  the  search  itself  and  not  by  those  aggrieved  solely  by  the  introduc- 
tion of  incriminating  evidence.  The  predicate  for  this  holding  was  that  the  additional 
deterrent  effect  of  permitting  defendants  whose  Fourth  Amendment  risrhts  had  not  bf^n 
violated  to  challenge  infringements  of  the  privacy  interests  of  others  did  not  ".instify 
further  encroachment  upon  the  public  interest  in  orosecuting  those  accused  of  crime  nnd 
having  them  acquitted  or  convicted  on  the  Itasis  of  all  the  evidence  which  exposes  the  truth." 
IfL,  at  175.  89  S.Ct..  at  967.  For  similar  reasons,  we  conclude  that  the  interest  in  deterring 
Illegal  third-party  searches  does  not  iustify  a  rule  sncli  as  that  adopted  by  the  District 
Court.  Tt  is  probably  seldom  that  police  dnrins  the  invest ig.itory  staae  when  most  seari-hes 
Occur  will  be  so  convinced  that  no  potential  defendant  will  have  standintr  to  exclude 
evidence  on  Fourth  Amendment  grounds  that  they  will  feel  free  to  Ignore  constitutionnl 
restraints.  In  any  event,  it  would  be  placing  the  cnrt  before  the  horse  to  prohiliit  searches 
otherwise  conforming  to  the  Fourth  Amendment  because  of  a  perception  that  the  deterrence 
provided  bv  the  existins  rules  of  standing  is  insufficient  to  discour.ice  iUeffal  searches. 
Cf.  Warden  v.  Haiiden.  .387  U.S.  294.  309.  87  S.Ct.  1642.  1651.  18  L.Ed. 2d  782  (1967). 
Finally,  the  District  Court  overlooked  the  fact  that  the  California  Supreme  Court  h.ns 
ruled  as  a  matter  of  state  law  that  the  legality  of  a  search  and  seizure  may  be  chnllpnff<vl 
by  anyone  against  whom  evidence  thus  obtained  is  used.  Kaplan  v.  Superior  Court,  6  Cal.Sd 
150.  08  Cal.T{i)tr.  640.  101  r.2d  1   (1971). 

^"Petitioners  assert  that  the  District  Court  ignored  the  realities  of  California  law  and 
practice  that  are  said  to  preclude  or  make  very  difficult  the  use  of  subpoenas  as  investicatory 
techniques.  If  true,  the  choice  of  procedures  may  not  alw'ays  be  open  to  the  diligent 
prosecutor  in  the  State  of  California. 
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nearly  per  se  rule  forbidding  the  search  warrant  and  permitting  only  the  sub- 
poena duces  tecum.  The  general  submission  Is  that  searches  of  newsi)ai)er  othces 
for  evidence  of  erinie  reasonably  believed  to  be  on  tlie  premises  will  seriously 
threaten  the  ability  of  tlie  press  to  gather,  analyze,  and  disseminate  news.  Tliis 
is  said  to  be  true  for  several  reasons  :  lirst,  searches  will  be  pliysically  disrui)tive 
to  such  an  extent  that  timely  publication  will  be  impeded.  Second,  confidential 
sources  of  information  will  dry  up.  and  the  press  will  also  lose  opi^ortunitics  to 
cover  various  events  because  of  fears  of  the  participants  that  press  tiles  will  be 
readily  available  to  the  aulhorities.  Third,  reporters  will  be  deterred  from  re- 
cording and  preserving  their  recollections  for  future  use  if  such  inlormation  is 
subject  to  seizure.  Fourth,  the  processing  of  news  and  its  dissemination  will  1)6 
chilled  by  the  prosi)ects  that  searches  will  disclose  internal  editorial  delibera- 
tions. Fifth,  the  press  will  resort  to  self-censorship  to  conceal  its  possession  of 
information  of  iwtential  interest  to  the  police. 

[13-16]  It  is  true  that  the  struggle  from  which  the  Fourth  Amendment 
emerged  "is  largely  a  historv  of  conllict  between  the  Crown  and  the  press," 
Stiniford  v.  Tcaus,  379  U.S.  470,  482,  8r>  S.Ct.  506.  510,  13  L.Ed.2d  431  (1905», 
and  that  in  issuing  warrants  and  determining  the  reasonableness  of  a  search, 
state  and  federal  magistrates  should  be  aware  that  "unrestricted  power  of 
search  and  seizure  could  also  be  an  instrument  for  stifling  liberty  of  expression." 
Marchiis  v.  Search  Warrant.  307  U.S.  717,  729,  81  S.Ct.  1708,  1715.  6  L.Ed.2d 
1127  (1961).  Wliere  the  materials  sought  to  be  seized  may  be  protected  by  the 
First  Amendment,  the  requirements  of  the  Fourth  Amendment  must  be  applied 
with  "scrupulous  exactitude."  Stanford  v.  Texas,  supra,  379  U.S.,  at  485,  85 
S.Ct..  at  511.  "A  seizure  reasonable  as  to  one  type  of  material  in  one  setting  may 
be  unreasonable  in  a  different  setting  or  with  respect  to  another  kind  of  mate- 
rial." Roaden  v.  Kentucky.  413  U.S.  496,  501.  93  S.Ct.  2796,  2800,  37  L.Ed.2d  757 
(1973).  Hence,  in  Stanford  v.  Texas,  the  Court  invalidated  a  warrant  authoriz- 
ing the  search  of  a  private  home  for  all  books,  records,  and  other  materials 
relating  to  the  Communist  Party,  on  the  ground  that  whether  or  not  the  warrant 
would  have  been  sufficient  in  other  contexts,  it  authorized  the  searchers  to  rum- 
mage among  and  make  .iudgments  about  books  and  papers  and  was  the  functional 
equivalent  of  a  general  warrant,  one  of  the  principal  targets  of  the  Fourth 
Amendment.  Where  lu'esumptively  protected  materials  are  sought  to  be  seized,, 
the  warrant  requirement  should  be  administered  to  leave  as  little  as  jiossible  to- 
the  discretion  or  Vi  him  of  the  officer  in  the  field. 

Similarly,  where  seizure  is  sought  of  allegedly  obscene  materials,  the  judg- 
ment of  the  arresting  officer  alone  is  insufl^cient  to  justify  issuance  of  a  search 
warrant  or  a  seizure  without  a  warrant  incident  to  arrest.  The  procedure  for 
determining  probable  cause  must  afford  an  opportunity  for  the  judicial  officer 
to  "focus  searchingly  on  the  question  of  obscenity. ''  Marcus  v.  Search  Warrant, 
supra,  .307  U.S..  at  732,  81  S.Ct.,  at  1716:  A  Qnanfity  of  Books  v.  Kansas.  378 
U.S.  205,  210,  84  S.Ct.  172.3.  172.5,  12  L.Ed.2d  809  (19fM)  :  Lcc  Art  Theatre.  Inc.  v. 
Virginia.  392  U.S.  630.  637.  88  S.Ct.  2103.  2104.  20  L.Ed.2d  1313  (1968)  :  Roaden  v. 
Kentucky,  supra.  413  U.S.  at  502,  93  S.Ct.  at  2800:  Heller  v.  Neiv  York,  413  U.S. 
483.  489.  93  St.Ct.  2789.  2793.  37  L.Ed.2d  745  (1973). 

[17.  18]  Neither  the  Fouith  Amendment  nor  the  cases  requiring  consideration 
of  First  Amendment  values  in  issuing  search  warrants,  however,  call  for  imposing 
the  regime  ordered  by  the  District  Court.  Aware  of  the  long  struggle  between 
Crown  and  press  and  desiring  to  curb  unjustified  official  intrusions,  the  Frumers 
took  the  enormously  important  step  of  subjecting  searches  to  the  test  of  reason- 
ableness and  to  the  general  rule  requiring  search  warrants  issued  by  neutral 
magistrates.  They  nevertheless  did  not  forbid  warrants  where  the  press  was 
involved,  did  not  require  special  showings  that  subpoenas  would  be  impractical, 
and  did  not  insist  that  the  owner  of  the  place  to  be  searched,  if  connected  witli 
the  press,  must  be  shown  to  be  implicated  in  the  offenses  being  investigated. 
Further,  the  prior  cases  do  no  more  than  insist  that  the  courts  apply  the  warrant 
requirements  with  particular  exactitude  when  First  Amendment  interests  would 
be  endangered  by  the  search.  As  we  see  it.  no  more  than  tliis  is  required  wliere  the 
warrant  requested  is  for  the  seizure  of  criminal  evidence  rensoimlily  believed 
to  be  on  the  premises  occupied  by  a  new.si)ar/er.  Properly  administered,  the  pre- 
conditions for  a  warrant — probable  cause,  specificity  with  respect  to  the  i)lac<>  to 
be  searched  and  the  things  to  be  .seized,  and  overall  reasonableness — sliould  afford 
sufficient  protection  against  the  harms  that  are  assertedly  threatened  by  war- 
rants for  searching  newspaper  offices. 

There  is  no  rea.son  to  believe,  for  example,  that  magistrates  cannot  guard 
against  searches  of  the  type,  scope,  and  intrusiveness  that  would  actually  inter- 
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fere  with  the  timely  publication  of  a  newspaper.  Nor,  if  the  requirements  of 
specificity  and  reasonableness  are  properly  applied,  policed,  and  observed,  will 
there  be  any  occasion  or  opportunity  for  officers  to  rummage  at  large  in  news- 
paper files  or  to  intrude  into  or  to  deter  normal  editorial  and  publication  deci- 
sions. The  warrant  issued  in  this  case  authorized  nothing  of  this  sort.  Nor  are 
we  convinced,  anymore  than  we  were  in  Branzhurg  v.  Hayes,  408  U.S.  665,  92 
S.Ct.  2646,  33  L.Ed.2d  626  (1972),  that  confidential  sources  will  disappear  and 
that  the  press  will  suppress  news  because  of  fears  of  warranted  searches.  What- 
ever incremental  effect  there  may  be  in  this  regard  if  search  warrants,  as  well  as 
subpoenas,  are  permissible  in  proper  circumstances,  it  does  not  make  a  consti- 
tutional difference  in  our  judgment. 

The  fact  is  that  respondents  and  atnici  have  pointed  to  only  a  very  few  in- 
stances in  the  entire  United  States  since  1971  involving  the  issuance  of  warrants 
f(»r  searching  newspaper  premises.  This  reality  hardly  suggests  abuse;  and  if 
abuse  occurs,  there  will  be  time  enough  to  deal  with  it.  Furthermore,  the  press 
is  not  only  an  important,  critical,  and  valuable  asset  to  society,  but  it  is  not 
easily  intimidated — nor  should  it  be. 

[19-21]  Respondents  also  insist  that  the  press  should  be  afforded  opportunity 
to  litigate  the  State's  entitlement  to  the  material  it  seeks  before  it  is  turned  over 
ov  seized  and  that  whereas  tbe  search  warrant  procedure  is  defective  in  this 
respect,  resort  to  the  subpoena  would  solve  the  problem.  The  Court  has  held  that 
a  restraining  order  imposing  a  prior  restraint  upon  free  expression  is  invalid 
for  want  of  notice  and  opportunity  for  a  hearing.  Carroll  v.  Princess  Anne.  393 
U.S.  175,  89  S.Ct.  347,  21  L.Ed.2d  325  (196S).  and  that  seizures  not  merely  for 
use  as  evidence  but  entirely  removing  argual)ly  protected  materials  from  circu- 
lation may  be  effected  only  after  an  adversary  hearing  and  a  judicial  finding 
of  obscenity.  A  Quantity  of  Books  v.  Kansas,  37.'S  U.S.  205,  84  S.Ct.  1273,  12 
Li.Ed.2d  809  (1964).  But  presumptively  protected  materials  are  not  necessarily 
immune  from  seizure  under  warrant  for  use  at  a  criminal  trial.  Not  every  such 
seizure,  and  not  even  most,  will  impose  a  prior  restraint.  Heller  v.  New  York, 
supra.  And  surely  a  warrant  to  search  newspaper  premises  for  criminal  evidence 
such  as  the  one  issued  here  for  news  photographs  taken  in  a  pultlic  place  carries 
no  realistic  threat  of  prior  restraint  or  of  any  direct  restraint  whatsoever  on 
-the  publication  of  the  Daily  or  on  its  communication  of  ideas.  The  hazards  of 
■such  warrants  can  be  avoided  by  a  neutral  magistrate  carrying  out  his  responsi- 
bilities under  the  Fourth  Amendment,  for  he  has  ample  tools  at  his  disposal  to 
.confine  wan-ants  to  search  within  reasonable  limits. 

[22]  We  note  finally  that  if  the  evidence  sought  by  warrant  is  suflSciently  con- 
nected with  the  crime  to  satisfy  the  probable  cause  requirement,  it  will  very  likely 
be  sufficiently  relevant  to  justify  a  subpoena  and  to  withstand  a  motion  to  quash. 
Further,  Fifth  Amendment  and  state  shield  law  objections  that  might  be  as- 
serted in  opposition  to  compliance  with  a  subpoena  are  largely  irrelevant  to 
detremining  the  legality  of  a  search  warrant  under  the  Fourth  Amendment.  Of 
course,  the  Fourth  Amendment  does  not  prevent  or  advise  against  leigslative  or 
executive  efforts  to  establish  nonconstitutional  protections  against  possible  abuses 
of  the  search  warrant  procedure,  but  we  decline  to  reinterpret  the  Amendment 
to  impose  a  general  constitutional  barrier  against  warrants  to  search  newspaper 
premises,  to  require  resort  to  subpoenas  as  a  general  rule,  or  to  demand  prior 
notice  and  hearing  in  connection  with  the  issuance  of  search  warrants. 


We  accordingly  reject  the  reasons  given  by  the  District  Court  and  adopted  by 
the  Court  of  Appeals  for  holding  the  search  for  photographs  at  the  Stanford  Daily 
to  have  been  unreasonable  within  the  meaning  of  the  Fourth  Amendment  and  iu 
violation  of  the  First  Amendment.  Nor  has  anything  else  presented  here  per- 
suaded us  that  the  Amendments  forbade  this  search.  It  follows  that  the  judg- 
pient  of  the  Court  of  Appeals  is  reversed. 

So  ordered. 

Mr.  .Tustioe  Brennan  took  no  part  in  the  consideration  or  decision  of  this  case. 

Mr.  .Justice  Powell,  concurring. 

I  join  the  opinion  of  the  Court,  and  I  write  simply  to  emphasize  what  I  take  to 
be  the  fundamental  error  of  Mr.  Justice  STEWART'S  dissenting  opinnon.  As  I 
understand  that  opinion,  it  would  road  into  the  Fourth  Amendment,  as  a  new 
and  per  se  exception,  the  rule  that  any  search  of  an  entity  protected  by  the  Press 
Clause  of  the  First  Amendment  is  imreasonable  so  long  as  a  subpoena  could  be 
used  as  a  substitute  procedure.  Even  aside  from  the  difficulties  involved  in  de- 
piding  on  a  cfise-by-case  bnsi.«i  whether  a  subpoena  can  serve  as  an  adequate 
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siibstittite.*  I  agree  with  the  Court  that  there  is  no  constitutional  basis  for  such 
a  reading. 

If  the  Framers  had  believed  that  the  press  was  entitled  to  a  special  procedure, 
not  available  to  otliers,  when  government  authorities  required  evidence  in  its 
possession,  one  would  have  expected  the  terms  of  the  Fourth  Amendment  to 
reflect  that  belief.  As  the  opinion  of  the  Court  points  out,  the  struggle  from  which 
the  Fourth  Amendment  emerged  was  that  between  Crown  and  i)ress.  Anfr.  at 
1981.  The  Framers  were  painfully  aware  of  that  history,  and  their  response  to 
it  was  the  Fourth  Amendment.  Ante,  at  1981.  Hence,  there  is  every  reason  to 
believe  that  the  usual  procedures  contemplated  by  the  Fourth  Amendment  do 
indeed  api)ly  to  the  press,  as  to  every  other  person. 

This  is  not  to  say  that  a  warrant  which  would  be  sufficient  to  support  the 
search  of  an  ajmrtment  or  an  automobile  necessarily  would  be  reasonable  in 
supporting  the  search  of  a  newspaper  oftice.  As  the  Courfs  oinnion  makes  clear, 
ante,  at  1981,  1982,  the  magistrate  must  judge  the  reasonableness  of  every  war- 
rant in  light  of  the  circumstances  of  the  particular  case,  carefully  considering 
the  description  of  the  evidence  .sought,  the  situation  of  the  premises,  and  the 
l>osition  and  interests  of  the  owner  or  occupant.  While  there  is  no  justification 
for  the  establishment  of  a  separate  Fourth  Amendment  procedure  for  the  press, 
a  magistrate  asked  to  issue  a  warrant  for  the  search  of  jiress  offices  can  and 
should  take  cognizance  of  the  independent  values  protected  by  the  First  Amend- 
ment— such  as  those  highlighted  by  Mr.  .Justice  STEWART — when  he  weighs 
such  factors.  If  the  reasonablene.ss  and  particularity  requirements  are  thus 
applied,  the  dangers  are  likely  to  be  minimal."  Ibid. 

In  any  event  considerations  such  as  these  are  the  pi'ovince  of  the  Fourth 
Amendment.  There  is  no  authority  either  in  history  or  in  the  Constitution  itself 
for  exempting  certain  classes  of  persons  or  entities  from  its  reach.' 

Mr.  Justice  Stewart,  with  whom  Mr.  Justice  Marshall  joins,  dissenting. 

Believing  that  the  search  by  the  police  of  the  offices  of  The  Stanford  Daily 


1  For  example,  respondent  h.id  .innounced  a  policy  of  destroying  any  phofojrraphs  that 
might  aid  prosecution  of  protestors.  Apr.  118.  l.")2-153.  While  this  policy  probably  reflected 
the  deep  feelings  of  the  Vietnam  era,  and  one  may  assume  that  under  normal  circumstnnces 
few.  If  any,  press  entities  would  adopt  a  policy  so  hostile  to  law  enforcement,  respondent's 
policy  at  least  illustrates  the  possibility  of  such  hostility.  Use  of  a  subpoena,  as  proposed  by 
the  dissent  would  be  of  no  utility  in  face  of  a  policy  of  destroying  evidence.  And  unless  the 
policy  were  publicly  announced,  it  probably  would  be  difficult  to  show  the  impracticallty  of 
a  subpoena  as  opposed  to  a  search  warrant. 

At  oral  argument,  counsel  for  respondent  stated  that  the  announced  policy  of  the  Stan- 
ford Daily  conceivably  could  have  extended  to  the  destruction  of  evidence  of  any  crime  : 

"QrESTioN.  Let  us  assume  you  had  a  picture  of  the  commission  of  a  crime.  For  example, 
in  banks  they  take  pictures  regularly  of.  not  only  of  robbery  but  of  murder  committed  in 
a  bank  and  there  have  been  pictures  taken  of  the  actual  pulling  of  the  trigger  or  the  pointing 
of  the  gun  and  pulling  of  the  trigger.  There  is  a  very  famous  one  related  to  the  assassination 
of  President  Kennedy. 

"What  would  the  "policy  of  the  Stanford  Daihj  be  with  respect  to  that?  Would  it  feel  free 
to  destroy  it  at  any  time  before  a  subponea  had  been  served? 

"Mr.  Falk.  The — literally  read,  the  policy  of  the  Daily  requires  me  to  give  an  affirmative 
answer.  I  find  it  hard  to  believe  that  in  an  example  such  as  that,  that  the  policy  v  ould 
have  been  carried  out.  It  was  not  addressed  to  a  picture  of  that  kind  or  in  that  context. 

"Question.  W^ell,  I  am  sure  you  were  right.  I  was  just  getting  to  the  scope  of  your  theory. 

Mr.  Falk.  Our — - — 

"Question.  What  is  the  difference  between  the  pictures  Justice  Powell  just  described 
and  the  pictures  they  were  thought  to  have? 

"Mr.  Faf.k.  Well,  it  simply  is  a  distinction  that — — 

"Question.  Attacking  police  officers  instead  of  the  President.  That  is  the  only  difference." 

While  the  existence  of  this  policy  was  not  before  the  magistrate  at  the  time  of  the 
warrant's  issuance.  .S.5.3  F.Supp.  124*.  1."..5  n.  16  (ND  Cal.  1972),  it  illustrates  the  possible 
dangers  of  creating  separate  standards  for  the  press  alone. 

•  -  Similarly,  tlie  magnitude  of  a  proposed  search  directed  at  ana  third  party,  togetlier 
with  the  nature  and  significance  of  the  material  sought,  are  factors  properly  considered 
as  bearing  on  the  reasonableness  and  particularity  requirements.  Moreover,  there  is  no 
reason  why  police  officers  executing  a  warrant  should  not  seek  the  cooperation  of  the 
subject  party,  in  order  to  prevent  needless  disruption. 

3  The  concurring  opinion  in  Branzburg  v.  Ilaijes.  408  U.S.  66.5.  709-710,  92  S.Ct.  2646, 
2671,  33  L.Ed.2d  626  (1972)  (Powell,  J.,  concurring),  does  not  support  the  view  that 
the  Fourth  .Amendment  contains  an  implied  exception  for  the  press,  through  the  opera- 
tion of  the  First  Amendment.  That  opinion  noted  only  that  in  considering  a  motion  to 
quash  a  subpoena  directed  to  a  newsman,  the  court  should  balance  the  competing  values 
of  a  free  press  and  the  societal  interest  in  detecting  and  prosecuting  crime.  The  concur- 
rence expressed  no  doubt  as  to  the  applicability  of  the  subpoena  procedure  to-  members 
Of  the  press.  Rather  than  advocating  the  creation  of  a  special  procedural  exception  for 
the  press,  it  approved  recognition  of  First  Amendment  concerns  within  the  apulicable 
procedure.  The  concurring  opinion  may,  however,  properly  be  read  as  suporting  the 
view  expressed  In  the  text  above,  and  in  the  Court's  opinion,  that  under  the  warrant 
requirement  of  the  Fourth  Amendment,  the  magistrate  should  consider  the  values  of  a 
free  press  as  well  as  the  societal  interest  in  enforcing  the  criminal  laws. 
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in f linseed  the  First  and  Fourteenth  Amendments'  guarantee  of  a  free  press,  I 
respectfully  dissent.^ 

I 

It  seems  to  me  self-evident  that  police  searches  of  newspaper  offices  burden 
the  freedom  of  the  press.  The  most  immediate  and  obvious  First  Amendment  in- 
jury caused  by  such  a  visitation  by  the  police  is  physical  disruption  of  the  opera- 
tion of  the  newspaper.  Policemen  occupying  a  newsroom  and  searching  it 
thoroughly  for  what  may  be  an  extended  period  of  time  ^  will  inevitably  interrupt 
its  normal  operations,  and  thus  impair  or  even  temporarily  prevent  the  processes 
of  newsgathering,  writing,  editing,  and  publishing.  By  contrast,  a  subpoena  woidd 
afford  the  newspaper  itself  an  opportunity  to  locate  whatever  material  might  be 
reiiuested  and  produce  it. 

But  there  is  another  and  more  serious  burden  on  a  free  press  imposed  by  an 
unannounced  police  search  of  a  newspaper  office:  the  possibility  of  disclosure 
of  information  received  from  confidential  sources,  or  of  the  identity  of  the  sources 
themselves.  Protection  of  those  sources  is  necessary  to  ensure  that  the  press  can 
fulfill  its  constitutionally  designated  function  of  informing  the  public,^  because 
impoi'tant  information  can  often  be  obtained  only  by  an  assurance  that  the  source 
will  not  be  revealed.  Branzhurg  v.  Hayes,  408  U.S.  665,  725-736,  92  S.Ct.  2646, 
2671-2677.  33  L.Ed.2d  626  (dissenting  opinion).*  And  the  Court  has  recognized 
that  "without  some  protection  for  seeking  out  the  news,  freedom  of  the  press 
could  be  eviscerated.'  "  Pell  v.  Procunier,  417  U.S.  817,  833,  94  S.Ct.  2800,  2809, 
41  L.Ed.2d  495. 

Today  the  Court  does  not  question  the  existence  of  this  constitutional  pro- 
tection, but  says  only  that  it  is  not  "convinced  .  .  .  that  confidential  sources  will 
disappear  and  that  the  press  will  suppress  news  because  of  fears  of  warranted 
searches."  Ante,  at  1982.  This  facile  conclusion  seems  to  me  to  ignore  common 
■experience.  It  requires  no  blind  leap  of  faith  to  understand  that  a  person  who 
gives  information  to  a  journalist  only  on  condition  that  his  identity  will  not  be 
revealed  will  be  less  likely  to  give  that  information  if  he  knows  that,  despite  the 
journalists'  assurance  his  identity  may  in  fact  be  disclosed.  And  it  cannot  be  de- 
nied that  confidential  information  may  be  exposed  to  the  eyes  of  police  officers 
who  execute  a  search  warrant  by  rummaging  through  the  files,  cabinets,  desks 
and  waste-baskets  of  a  newsroom.^  Since  the  indisputable  effect  of  such  searches 
will  thus  be  to  prevent  a  newsman  from  being  able  to  promise  confidentiality  to 
his  porential  .sources,  it  seems  obvious  to  me  that  a  journalist's  access  to  in- 
formation, and  thus  the  public's  will  thereby  be  impaired.* 

A  search  warrant  allows  police  officers  to  ransack  the  files  of  a  newspaper, 
reading  each  and  every  document  until  they  have  found  the  one  named  in  the 
warrant,"  while  a  subpoena  would  permit  the  newspaper  itself  to  produce  only  the 


1 1  apree  witli  the  Court  that  thp  Fourth  Amendment  does  not  forbid  the  issuance  of 
eeardi  warrants  ••simply  because  llie  owner  or  possessor  of  the  place  to  be  searched  is 
not  then  reasonably  suspected  of  criminal  involvement."  Ante,  at  1979.  Tims,  contrary  ta 
the  understanding  expressed  in  the  concurring  opinion,  I  do  not  "read"  anything  ••into 
the  Fourth  Amendment."  Ante,  at  19S3.  Instead,  I  would  simply  enforce  the  provisions 
of  the  First  Amendment. 

=  One  search  of  a  radio  station  in  Los  Angeles  lasted  over  eight  hours.  Note,  Search 
and  Seizure  of  the  jNIedia  :  A  Statutorv.  Fourth  Amendment  and  First  Amendment 
Analysis,  2S  Stan.  L.Kev.  957.  957-959  (1976). 

sSee  Mills  v.  Alnlxima,  3S4  U.S.  214.  210.  86  S.Ct.  14.34.  1437,  16  L.Ed.2d  484;  New 
York  Times  Co.  v.  Sylliran.  376  U.S.  254.  I><)9.  84  S.Ct.  710.  720.  11  L.Ed.2d  686;  Grosjean 
V.  American  Press  Co.,  297  T'.S.  233.  250,  56  S.Ct.  444,  449,  80  L.Bd.  600. 

■*  Recognizing  the  imiiortance  of  this  confidential  relationship,  at  least  26  States  have 
enactel  so-called  '•shield  laws"  protecting  reporters.  Note.  The  Newsman's  Frivilege  After 
Branzhurg:  The  Case  for  a  Federal  Shield  Law,  24  U.C.L.A.L.Rev.  160.  167  n.  41  (1976). 

5  In  this  case,  the  policemen  executing  the  search  warrant  were  concededly  in  a  position 
til  read  confidential  material  unrelated  to  the  object  of  their  search  ;  whether  they  in  fact 
did  so  is  disi)nted. 

*This  prospect  of  losincr  access  to  confidential  sources  ran.v  cause  reporters  to  engage 
In  "self-censorship."  in  order  to  avoid  publicizing  the  fact  that  thev  mnv  have  confidential 
information.  See  Xcw  Yorl:  Times  Co.  v.  f^ulliran,  supra.  376  U.S.,  at  279,  84  S.Ct.,  at  725; 
i<mith  V.  Cnlifornin.  361  U.S.  1-17,  154.  80  S.  Ct.  215,  219,  4  L.Fd.2d  205.  Or.  .iournalists 
jii;iy  destroy  notes  and  jihotographs  rather  than  save  them  for  reference  and  use  in  future 
stories.  Either  of  these  indirect  effects  of  police  searches  would  further  lessen  the  flow 
of  news  to  the  public. 

"  Tlie  Oiiurt  says  that  "'f  the  requirements  of  specificity  and  reasonableness  are  prop- 
erly applied,  policed,  and  observed  "  there  will  be  no  opportunity  for  the  police  to  "rummage 
at  large  in  newspaper  fi'es."  .\ute.  at  1982.  But  in  order  to  find  a  particular  document, 
no  mntter  how  s;))eclfically  it  is  identified  in  the  warrant,  the  polic»  will  have  to  search 
every  jdace  where  it  misrlit  be — including,  presumal)ly,  every  file  in  the  office — and  to 
e\;iiniiie  i>!i<'h  document  thev  find  to  see  If  it  is  the  correct  one.  I  thus  fall  to  see  how 
tin)  Jr'uuriU  Arueudincnt  would  provide  an  effective  limit  to  these  searches. 
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specific  documents  requested.  A  search,  unlike  a  subpoena,  will  therefore  lead  to 
the  needless  exposure  of  confidential  information  completely  unrelated  to  the 
jmrpose  of  the  investigation.  The  l^nowledjie  tliat  i)oli(e  oHicers  can  make  an  un- 
announced raid  on  a  newsroom  is  tlius  bound  to  h;ive  a  det(>rreiit  effect  on  the 
availability  of  confidential  news  sources.  The  end  result,  wholly  inimical  to  the 
First  Amendment,  will  be  a  diminishing  flow  of  potentially  important  information 
to  the  pulilie. 

One  need  not  rely  on  mere  intuition  to  reach  this  conclusion.  The  record  in  this 
case  includes  affidavits  not  only  from  members  of  the  staff  of  The  Stanford  Daily 
liur  from  many  professional  journalists  and  editors,  attesting  to  precisely  such 
personal  experience.*  Despite  the  Court's  rejection  of  this  uncontrf)verted  evi- 
dence, I  believe  it  clearly  establishes  that  unannounced  police  searches  of  news- 
paper oflBces  will  significantly  burden  the  constitutionally  protected  function  of 
the  press  to  gather  news  and  report  it  to  the  public. 

II 

In  Branzhvrg  v.  Hayes,  supra,  the  more  limited  disclosure  of  a  journalist's 
sources  caused  by  compelling  him  to  testify  was  held  to  be  justified  by  the 
necessity  of  "pursuing  and  prosecuting  those  ciinies  reported  to  tlie  pre.ss  by 
Informants  and  in  thus  deterring  the  commission  of  such  crimes  in  the  future." 
^08  U.S.,  at  69.").  92  S.Ct.,  at  1'6G4.  The  Court  found  that  these  important  societal 
interests  would  be  frustrated  if  a  I'eporter  were  able  to  claim  an  absolute 
privilege  for  his  confidential  sources.  In  the  present  ca.'^e,  however,  the  re.spond- 
ents  do  not  claim  that  any  of  the  evidence  sought  was  privileged  from  disclosure: 
tbey  claim  only  that  a  subpoena  would  have  served  equally  well  to  pi-oduce  that 
evidence.  Thus,  we  are  not  concerned  with  the  pi-inciple.  central  to  Broiizhurri, 
that  •'  'the  public  .  .  .  has  a  right  to  every  man's  evidence,' "'  id.,  at  688.  92  S.Ct., 
ar  2660.  but  only  with  whether  any  significant  societal  interest  would  be  impaired 
if  the  police  wei-e  generally  required  to  obtain  evidence  from  the  press  by  means 
■of  a  subpoena  rather  than  a  search. 

It  is  well  to  recall  the  actual  circumstances  of  tliis  case.  The  apjtlication  for  a 
warrant  showed  only  that  there  was  reason  to  lielieve  tliat  pliotographic  evidence 
of  assaults  on  the  police  would  be  found  in  the  offices  of  The  Stanford  Daily. 
There  was  no  emergency  need  to  protect  life  or  pn)perty  by  an  immediate  search. 
The  evidence  sought  was  not  contraband,  but  material  obtained  by  the  Daily  in 
The  normal  exercise  of  its  journalistic  function.  Neither  the  Daily  nor  any  mem- 
ber of  its  staff  was  suspected  of  criniinal  activity.  And  there  was  no  showing  the 
Daily  would  not  respond  to  a  subpoena  commanding  production  of  the  photo- 
graphs, or  that  for  any  other  reason  a  subpoena  could  not  be  obtained.  Surely, 
then,  a  subpoena  diires  frcnm  would  have  been  just  as  effective  as  a  police  raid 
in  olitaining  the  pr')duction  of  the  nuiterial  sought  by  the  Santa  Clara  County 
District  Attorney. 

The  District  Court  and  the  Court  of  Appeals  clearly  recognized  that  //  the 
affidavits  submitted  with  a  search  warrant  application  should  demonstrate 
]n-oI table  cause  to  believe  that  a  subpoena  would  be  impractical,  the  maghstrate 
iiinsr  have  the  authority  to  issue  a  warrant.  In  such  a  case,  by  definition,  a  sub- 
poena would  out  be  adequate  to  protect  the  relevant  societal  interest.  Rut  they 
lu'ld,  and  I  agree,  that  a  warrant  should  issue  only  after  the  magistrate  has 
performed  the  careful  "lialanc[ingl  of  these  vital  constitutional  and  .societal 
interests."  Branzhurg  x.  Hayes,  supra,  at  710,  92  S.Ct.,  at  2671  (concurring  opin- 
ion of  Mr.  Justice  Powell).® 

The  deci.sions  of  this  Court  estaltlish  that  a  prior  adversary  judicial  hearing  is 
generally  required  to  as.sess  in  advance  any  threatened  invasion  of  First  Amend- 


"  According  to  these  iincontrarlicted  affidavits,  wlien  it  tieeomes  known  that  a  newsman 
cannot  guarantee  confldentialitv,  potential  sources  of  information  often  become  un.-ivail- 
able.  Moreover,  efforts  are  sometimes  made,  occasionally  l).v  force,  to  prevent  reporters  and 
photographers  from  covering  newsworthy  events,  because  of  fear  that  the  police  will 
seize  the  newsman's  notes  or  photopraplis  as  evidence.  The  affidavits  of  the  members  of 
the  staff  of  The  Stanford  Daily  give  examples  of  how  this  very  search  produced  such  an 
impact  on  the  Daily's  own  iournalistic  functions. 

"  The  petitioners  have  argued  here  that  in  fact  there  was  reason  to  believe  that  the 
Daily  would  not  honor  a  subpoena.  Regardless  of  the  probative  value  of  this  information, 
it  i*  irrelevant  since  it  was  not  before  the  magistrate  when  he  issued  the  warrant. 
Whiteleu  V.  Warden.  401  U.S.  .500.  5(>5  n.  8.  91  H.Ct.  10:il.  lOa.i.  2S  T„F.d.2d  :\W  ;  Siii'telli 
V  United  Sitniea,  ."^93  U.S.  410.  41S  n  .S.  S9  S.Ct.  .')S4.  .5S7.  21  L.p:d.2d  0:57  ;  Aijuilnr  v. 
Vorn^  '37R  U  S  lOS  109  n  1.  .<54  S  Ct  •'.5'>o.  1511.  12  L.F,d.2d  723;  see  Johnson  v.  United 
.States',  333  U.S.  10  1.3-14.  68  S.Ct.  367,  368-369,  92  L.IOd.  436. 
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ment  liberty.'"  A  search  by  police  officers  affords  no  timely  opportunity  for  such 
a  hearing,  since  a  search  warrant  is  ordinarily  issued  ex  parte  upon  the  affidavit 
of  a  policeman  or  prosecutor.  There  is  no  opportiniity  to  challenge  the  necessity 
for  the  search  until  after  it  has  occurred  and  the  constitutional  protection  of  the 
newspaper  has  been  irretrievably  invaded. 

On  the  other  hand,  a  subpoena  would  allow  a  newspaper,  through  a  motion  to 
quash,  an  opportunity  for  an  adversary  hearing  with  respect  to  the  production 
of  any  material  which  a  prosecutor  might  think  is  in  its  possession.  This  very 
principle  was  emphasized  in  the  Branzhurfi  ca.se  : 

"[I]f  the  newsman  is  called  upon  to  give  information  bearing  only  a  remote 
and  tenuous  relationship  to  the  subject  of  the  investigation,  or  if  he  has  some 
other  reason  to  believe  that  his  testimony  implicates  confidential  source  relation- 
ships without  a  legitimate  need  of  law  enforcement,  he  will  have  access  to  the 
court  on  a  motion  to  quash  and  an  appropriate  protective  order  may  be  entered." 
40S  I'.S.,  at  710,  92  S.Ct..  at  2671  (concurring  opinion  of  Mr.  Justice  POWELL)  ; 
see  ahso  id.,  at  707-708,  92  S.Ct.,  at  2G69-2670. 

If,  in  the  present  case,  The  Stanford  Daily  had  been  served  with  a  subpoona, 
it  would  have  had  an  opportunity  to  demonstrate  to  the  court  what  the  police 
ultimately  found  to  be  true — that  the  evidence  sought  did  not  exist.  The  legiti- 
mate needs  of  government  thus  would  have  been  served  without  infringing  tiie 
freedom  of  the  press. 

Ill 

Perhaps  as  a  matter  of  abstract  policy  a  newspaper  oflfice  should  receive  no  more 
protection  from  unannounced  police  searchers  than,  say,  the  office  of  a  doctor  or 
the  office  of  a  bank.  But  we  are  here  to  uphold  a  Constitution.  And  our  Constitu- 
tion does  not  explicitly  protect  the  practice  of  medicine  or  the  business  of  bank- 
ing from  all  abridgment  by  government.  It  does  explicitly  protect  the  freedom  of 
the  press. 

For  these  reasons  I  would  affirm  the  judgment  of  the  Court  of  Appeals. 

Mr.  .Justice  Stevens,  dissenting. 

The  novel  problem  presented  by  this  case  is  an  outgrowth  of  the  profound 
change  in  Fourth  Amendment  law  that  occurred  in  1967.  when  Wardens.  Haydoi, 
3S7  U.S.  294.  87  S.Ct.  1642,  IS  L.E.d.2d  782  was  decided.  The  question  is  what 
kind  of  "probable  cause"  must  be  established  in  order  to  obtain  a  warrant  m 
conduct  an  unnanoxmced  search  for  documentary  evidence  in  the  private  files  of 
a  person  not  suspected  of  involvement  in  any  criminal  activity.  The  Court  holds 
that  a  reasonable  belief  that  the  files  contain  relevant  evidence  is  sufficient  justifi- 
cation. This  holding  rests  on  a  misconstruction  of  history  and  of  the  Fourth 
Amendment's  purposely  broad  language. 

The  Amendment  contains  two  clauses,  one  protecting  "persons,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seizures,"  the  other  regulating  the 
issuance  of  warrants:  "no  Warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  Oath  or  affirmation,  and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seized."  When  these  words  were  writ- 
ten, the  procedures  of  the  Warrant  Clause  were  not  the  primary  protection  against 
oppressive  .searches.  It  is  unlikely  that  the  authors  expected  private  paiiers  ever 
to  be  among  the  "things"  that  could  be  seized  with  a  warrant,  for  only  a  few  years 
earlier,  in  176.".  Lord  Camden  had  delivered  his  famous  opinion  denying  that  any 
magistrate  had  power  to  authorize  the  seizure  of  private  papers.i  Because  all 
such  seizures  were  considered  unreasonable,  the  Warrant  Clause  was  not  framed 
to  protect  against  them. 

Nonetheless,  the  authors  of  the  Clause  u.sed  words  that  were  adequate  for 
situations  not  expressly  contemplated  at  the  time.  As  Mr.  .Justice  Black  noted, 
tlie  Amendment  does  not  "attempt  to  describe  with  precision  what  was  meant  by 


1"  £'.(?.,  United  States  v.  TMrty-Sieren  Photoqrnphs,  402  U.S.  36.^.  91  S.Ct.  1400.  2S 
U.Efl.2d  822:  CarroU  v.  Princess  Anne,  30.''.  U.S.  175.  Sn  S.Ct.  347.  21  L.Ed.  2(1  32-5; 
Freedman  v.  Mamland.  3S0  U.S.  ,^1.  .S.5  S.Ct.  734.  13  I..Efl.2(l  049:  cf.  Ronden  v.  Kentuckn, 
413  TT.S.  496,  9::  S.Ct.  2706.  37  L.Ed. 2d  757:  .4  Quantity  of  Books  v.  Kan.onx,  37S  U..^. 
205.  R4  set  172:'.  12  L.Ed. 2d  809;  Marcus  v.  {Search  Warrant,  367  U.S.  717,  81  S.Ct. 
170S.  6  L.Ed. 2d  1127. 

1  "Papprs  jiro  ilic  owner's  (roods  nnd  rhnttels  ;  tlipv  are  his  dearest  property:  and  are 
so  far  from  endnrui>r  a  seizure,  that  they  will  hnrdly  bear  an  inspeetion  :  and  tlionsh 
tlip  eye  cannot  by  tlie  hiws  of  Enirland  lie  pnilty  of  a  trespass,  yet  where  private  papers 
are  removed  and  carried  away  tlie  secret  nature  of  those  ROods  will  be  an  aggravation  of 
the  trespass,  and  demand  more  considerable  damages  in  that  respect.  Where  is  the  written 
law  that  gives  ;\i)y  magistrate  such  a  power?  I  can  safely  answer,  there  is  none:  and  there- 
fore it  is  too  much  for  us,  without  such  authority,  to  pronounce  a  practice  legal,  wljicb 
would  be  subversive  of  all  the  comforts  of  society."  Entick  V.  Carrington,  19  How.St.Tr. 
1029.  1066  (1765). 
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its  words  'probable  cause'";  tlio  words  of  the  Ameiidiiient  are  deliberately  "im- 
precise and  Hcxihle."'"  And  Mr.  Justice  Stewai-.t,  wlieii  confroiitcd  with  tlje 
l)roblein  of  ainjlyinj;  tiie  itrobable  cause  standard  in  an  unprecedented  situation, 
observed  that  "Ltjhe  standard  of  reasonableness  eniboilied  in  the  Fourth  Amend- 
ment demands  that  the  showing  of  justilication  uiatcli  the  degree  of  intrusion."" 
Today,  for  the  first  time,  the  Court  has  an  opportunity  to  consider  tlie  kind  of 
showing  that  is  necessary  to  justify  the  vastly  expanded  "degree  of  intrusion" 
upon  privacy  that  is  authorized  by  the  opinion  in  Warden  v.  Uaydcn,  387  U.S. 
2'J4,  87  S.Ct.,  1B42,  IS  L.E.d.2d  782. 

In  the  in-e-Jlnifdcn  era  warrants  were  used  to  searcli  for  contraband,*  weapons 
and  iiUinder,  but  not  for  "mere  evidence."  °  The  practical  effect  of  the  rule  pro- 
hibiting the  issuance  of  warrants  to  search  for  mere  evidence  was  to  narrowly 
limit  not  only  the  category  of  objects,  but  also  the  category  of  persons  and  the 
character  of  the  privacy  interests  that  might  be  affected  by  an  unannounced 
police  search. 

Just  as  the  witnesses  who  participate  in  an  investigation  or  a  trial  far  outnum- 
ber the  defendants,  the  persons'  wlio  possess  evidence  that  may  help  to  identify  an 
offender,  or  explain  an  aspect  of  a  criminal  transaction,  far  outnumber  those  who 
have  custody  of  weapons  or  plunder.  Countless  law  abitling  citizens — doctors,  law- 
yers, merchants,  customers,  bystanders — may  have  documents  in  their  possession 
tliat  relate  to  an  ongoing  criminal  investigation.  The  consequences  of  subjecting 
this  large  category  of  pei*sons  to  unannounced  police  searches  are  extremely  se- 
rious. The  ex  parte  warrant  procedure  enables  the  prosecutor  to  obtain  access  to 
privileged  documents  that  could  not  be  examined  if  advance  notice  gave  the  cus- 
todian an  opportunity  to  object."^  The  search  for  the  documents  described  in  a  war- 
runt  may  involve  the  inspection  of  files  containing  other  private  matter.''  The  dra- 

2  "Obviously,  those  who  wrote  this  Fourth  Amendment  knew  from  experience  that 
searches  and  seizures  were  too  valuable  to  law  enforcement  to  prohibit  them  entirely, 
hut  also  knew  at  the  same  time  that  while  searches  or  seizures  must  not  be  stopped, 
they  should  be  slowed  down,  and  warrants  should  be  issued  only  after  studied  caution. 
This  accounts  for  use  of  the  imprecise  and  flexible  term,  'unreasonalile,'  the  kev  word 
permeating  this  whole  Amendment.  Also  it  is  noticeable  that  this  Amendment  contains 
no  appropriate  ianguase.  as  does  the  Fifth,  to  forbid  the  use  and  introduction  of  search 
and  seizure  evidence  even  though  secured  'unreasonably.'  Nor  does  this  Fourth  Amend- 
ment attempt  to  describe  with  jtrecision  what  was  meant  by  its  words,  'probable  cause" ; 
nor  by  whom  the  'Oatli  or  affirmation'  should  he  taken  ;  nor  what  it  need  contain." 
Jicryer  v.  New  York,  3S8  U.S.  41,  75,  87  S.Ct.  1S7.3,  1S91.  IS  L.Ed.2d  1040  (Black,  J., 
dissenting) . 

» Id.,  at  69.  87  S.Ct.  at  1888  (Stewart.  .T..  concurring). 

<  It  was  stated  in  19C7  that  about  95'%  of  the  search  warrants  obtained  by  the  office 
of  the  District  Attorney  for  New  York  County  were  for  the  purpose  of  seizing  narcotics 
and  arresting  the  possessors.  See  T.  Taylor,  Two  Studies  in  Constitutional  Interpreta- 
tion 48,  and  n.  S5  (19C9). 

"Until  1967.  when  Warden  v.  TTnyden  was  decided,  our  cases  interpreting  the  Fourth 
Amendment  had  drawn  a  "distinction  between  merely  evidentiary  materials,  on  the  one 
hand,  which  may  not  lie  seized  under  the  authority  of  a  search  warrant  or  during  the 
course  of  a  search  incident  to  arrest,  and  on  the  other  hand,  those  objects  which  may 
validl.v  be  seized  including  the  instrumentalities  and  means  by  which  a  crime  is  committed, 
the  fruits  of  crime  such  as  stolen  property,  weapons  by  which  escape  of  the  person  arrest'^d 
might  bo  eflfectetl,  and  property  the  possession  of  which  is  a  crime."  See  Warden  v.  Hnyden, 
387  i:.S..  at  29.5-296.  87  S.Ct.,  at  1644.  quoting  from  Harris  v.  United  States,  331  U.S. 
145.  1.54,  67  set.  1098.  1103.  91  L.Ed.  1399. 

'The  suggestion  that,  instead  of  setting  standards,  we  should  rely  on  the  good  judgment 
of  the  magistrate  to  prevent  al»use  represents  an  abdication  of  the  responsibilities  this 
Court  iireviously  accepted  in  carefully  supervising  the  performance  of  the  magistrate's 
warrant-issuing  function.  ?.fc  Aqiiilnr  \.  Texan,  S7f>  V .S.  108,  111. 

''  "There  are  three  considerations  wiiich  support  the  conclusion  that  private  papers  are 
central  to  the  concerns  of  the  fourth  amendment  and  which  suggest  that,  in  accord  with 
the  amendment's  privacy  rationale,  private  papers  should  occupy  a  type  of  preferred 
position.  The  first  consideration  is  the  very  jiersonal.  private  nature  of  such  papers. 
This  rationale  has  lieen  cogently  articulated  on  a  number  of  occasions.  Private  papers 
have  been  said  to  be  'little  more  than  an  extension  of  [the  owner's]  person.'  their 
seizure  'a  particularly  abrasive  infringement  of  privacy.'  and  their  protection  'impelled 
by  the  moral  and  symbolic  need  to  recognize  and  defend  the  private  aspect  of  personality.' 
In  this  sense,  every  governmental  procurement  of  private  papers  regardless  of  how  it 
is  accomplished,  is  uniquely  intrusive.  In  addition  to  the  nature  of  the  papers  themselves, 
a  second  reason  for  according  them  strict  ))rotection  concerns  the  nature  of  the  search  for 
private  pai>ers.  The  fundamental  evil  at  which  the  fourth  amendment  was  directed  was 
the  sweeping,  exploratory  search  conducted  pnrsu;int  to  a  general  warrant.  A  search 
involving  i)rivate  papers,  it  has  lieen  noted,  invariably  partakes  of  a  similar  generality, 
for  'even  a  search  for  a  specific,  identified  paper  may  involve  the  same  rude  intrusion 
[of  an  exploratory  search!  if  the  quest  for  it  leads  to  an  examination  of  all  of  a  man's 
private  papers.'  'Thus,  lioth  their  contents  and  the  inherently  intrusive  n;iture  of  a 
search  for  them  militates  toward  the  jiosition  that  iirivate  papers  are  deserving  of  the 
fullest  possible  fourth  iimendment  protection.  l'"'iiiall\-.  not  only  is  a  senrch  iuvolviiiir 
Iirivate  papers  hirhly  instrusive  in  fourth  amendment  terms,  but  the  nature  of  the  impers 
themselves  may  imn'ieatp  the  policies  of  other  constitutional  protections.  In  addition 
to  the  'intimate'  relation  with  fifth  amendment  values,  the  obtaining  of  private  papers 
by  the  government  touches  upon  the  first  amendment  and  the  generalized  right  of 
privacy."  McKenna.  The  Constitutional  Protection  of  Private  Papers :  The  Role  of  a 
Hierarchical  Fourth  Amendment,  53  Ind.L.J.  55,  68-69  (footnotes  omitted). 
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matic  character  of  a  siulclen  search  may  cause  an  entirely  unjustified  injury  to 
the  reputation  of  the  persons  searched/ 

Of  greatest  importance,  however,  is  the  question  whether  the  offensive  intrusion 
on  the  privacy  of  the  ordinary  citizen  is  justified  by  the  law  enforcement  interest 
it  is  intended  to  vindicate.  Possession  of  contraband  or  the  proceeds  or  tools  of 
crime  gives  rise  to  two  inferences :  that  the  custodian  is  involved  in  the  criminal 
activity,  and  that,  if  given  notice  of  an  intended  search,  he  will  conceal  or  destroy 
what  is  being  sought.  The  probability  of  criminal  culpability  justifies  the  invasion 
of  his  privacy  ;  the  need  to  accomplish  the  law  enforcement  purpose  of  the  search 
justifies  acting  without  advance  notice  and  by  force,  if  necessary.  By  satisfying 
the  probable  cause  standard  appropriate  for  weapons  or  plunder,  the  police  effec- 
tively demonstrate  that  no  less  intrusive  method  of  investigation  will  succeed. 

Mere  possession  of  documentary  evidence,  however,  is  much  less  likely  to 
demonstrate  that  the  custodian  is  guilty  of  any  wrongdoing  or  that  he  will  not 
honor  a  subpoena  or  informal  retpiest  to  produce  it.  In  the  -Qre-IIai/den  era,  evi- 
dence of  that  kind  was  routinely  obtained  Ity  procedures  that  presumed  that  the 
custodian  would  respect  his  obligation  to  obey  subpoenas  and  to  cooperate  in  the 
investigation  of  crime.  These  procedures  had  a  constitutional  dimension.  For  the 
innocent  citizen's  interest  in  the  privacy  of  his  papers  and  possessions  is  an 
aspect  of  liberty  protected  by  the  Due  Process  Clause  of  the  Fourteenth  Amend- 
ment. Notice  and  an  opportunity  to  object  to  the  deprivation  of  the  citizen's 
lilierty  are,  therefore,  the  constitutionally  mandated  general  rule."  An  exception 
to  that  rule  can  only  be  justified  by  strict  compliance  with  the  Fourth  Amend- 
ment. That  Amendment  flatly  prohibits  the  issuance  of  any  warrant  unless  justi- 
fied by  prol)able  cause. 

A  showing  of  probable  cause  that  was  adequate  to  justify  the  issuance  of  a 
warrant  to  search  for  stolen  goods  in  the  ISth  century  does  not  automatically 
satisfy  the  new  dimensions  of  the  Fourth  Amendment  in  the  -post-IIayden  era.^" 
In  Hai/den  itself,  the  Court  recognized  that  the  meaning  of  probable  cause  should 
be  reconsidered  in  the  light  of  the  new  authority  it  conferred  on  the  police.^^ 
Tiie  only  conceivable  justification  for  an  unannouuced  search  of  an  innocent 
citizen  is  the  fear  that,  if  notice  were  given,  he  would  conceal  or  destroy  the 
object  of  the  search.  Probable  cause  to  believe  that  the  custodian  is  a  criminal, 
or  that  he  holds  a  criminal's  weapons,  spoils,  or  the  like,  justifies  that  fear," 


*  Whether  the  search  be  for  rubbish  or  narcotics,  both  innocent  and  guilty  will  suffer 
the  loss  of  the  proprietnrv  right  of  (irivacy.  The  search  for  evidence  of  crime,  however, 
threatens  the  innocent  with  an  injury  not  recognized  in  the  cases.  That  is  the  damage 
to  reputation  resultinsr  from  an  overt  manifestation  of  official  suspicion  of  crime.  Con- 
nected with  loss  of  reputation,  standing,  or  credit  may  be  humiliation  and  other  mental 
suffering.  The  interests  here  at  stake  are  the  same  wliich  are  recognized  in  the  common 
law  actions  for  defamation  and  malicious  prosecution.  Indeed,  the  loss  of  reputation 
and  the  humiliation  resulting  from  the  search  of  one's  home  for  evidence  of  a  heinous 
crime  may  greatly  exceed  the  injury  caused  by  an  ill-grounded  prosecution  for  a  minor 
oflfense.  Comment.  Search  and  Seizure  in  the  Supreme  Court :  Shadows  on  the  Fourth 
Amendment,  2S  U.Chi.L.Rev.  664,  701  (footnotes  omitted). 

^  Only  with  great  reluctance  has  this  Court  approved  even  the  seizure  of  refrigerators 
or  washing  machines  without  notice  and  a  prior  adversary  hearing ;  in  doing  so,  the 
Court  has  relied  on  the  distinction  between  loss  of  propert.v,  which  can  often  be  easily 
compensated,  and  loss  of  less  tangible  l)ut  more  precious  rights;  "[w]here  onl.v  property 
rights  are  involved,  mere  postponement  of  the  judicial  enquiry  is  not  a  denial  of  due 
process."  Mitchell  v.  W.  T.  Crravt  Co..  416  U.S.  600,  611,  94  S.Ct.  ISOo.  1902.  40  L.Ed. 2d 
406;  quoting  from   PhilUps  v.   Commissioner.  2S.3   U.S.   589,  596-597,   51    S.Ct.    608,    611, 

75   L.Ed. 2d   1289.   See  also  Michigan   v.    Tyler,  —  U.S.  ,  ,   98   S.Ct.    1942,    1952, 

55  L.Ed. 2d (Stevens,  .L,  concurring), 

1°  Even  before  Ilnijde/t  had  repudiated  the  mere  evidence  rule,  scholars  had  recognized 
that  such  a  change  in  the  scope  of  the  prosecutor's  search  authority  would  require  a 
fresh  examination  of  the  probable  c.ause  requirement.  It  was  noted  that  the  personal 
character  of  some  evidentiary  documents  would  "justify  stringent  limitation,  if  not 
total  prohibition,  of  their  seizure  by  exercise  of  official  authority."  T.  Taylor,  Two 
Studies  in  Constitutional  Interpretation  66  (1969). 

It  is  ironic  that  the  Court  today  should  adopt  a  rigid  interpretation  of  the  Warrant 
Clause  not  uphoUl  this  search  when  the  Court  was  prepared  only  a  few  years  ago  to  rely 
on  the  flexiliility  of  the  Clause  to  create  an  entirely  new  warrant  in  order  to  preserve  the 
government's  power  to  conduct  unannounced  inspections  of  citizens'  homes  and  businesses. 
See  Camarti  v.  Municipal  Court,  .387  U.S.  52.3,  534-5.35  and  538.  87  S.Ct.  1727,  1783-17.34 
and  1735.  18  L.Ed. 2d  930. 

'1  "There  must,  of  course,  be  a  nexus — automntically  provided  in  the  case  of  fruits, 
instrumentalities  or  contral>and — lietween  the  item  to  he  seized  and  criminal  behavior. 
Thus  in  the  case  of  'mere  evidence.'  probalde  cause  must  be  examined  in  terms  of  cause 
to  lielieve  that  the  evidence  sought  will  aid  in  a  particular  apprehension  or  conviction. 
In  so  doing,  consideration  of  police  purposes  will  be  ro(iuired."  Warden  v.  Hai/rten.  387 
U.S..  at  307.  87  S.Ct.,  at  1650. 

'2  "The  danger  is  all  too  obvious  that  a  criminal  will  destroy  or  hide  evidence  or  fruits 
of  his  crime  if  given  any  prior  notice."  Fticntes  v.  Sherin.  407  U.S.  67,  93-94,  n.  30. 
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and  therefore  such  a  showing  complies  with  the  Clause.  But  if  nothing  said 
under  oath  in  the  warrant  application  demonstrates  the  need  for  an  unannounced 
search  by  force,  the  prohalile  cause  requirement  is  not  satisfied.  In  the  al)sence 
of  some  other  showing  of  reasonableness,"  the  ensuing  search  violates  the 
Fourth  Amendment. 

In  this  case,  the  warrant  application  set  forth  no  facts  suggesting  that  re- 
spondent was  involved  in  any  wrongdoing  or  would  destroy  the  desired  evidence 
if  given  notice  of  wliat  tlie  police  desired.  I  would  therefore  hold  that  the 
warrant  did  not  comply  with  tlie  Warrant  Clause  and  that  the  search  was 
unreasonable  within  the  meaning  of  the  First  Clause  of  the  Fourth  Amendment. 

I  respectfully  dissent. 

Statement  by  A.  H.  Raskin,  Associate  Director,  the  National  News  Council 

(At  hearing  called  by  the  Office  of  Legislative  Oversight  and  Analvsis  of  the  New 

Y()rl<  State  Assembly,  Oct.  26,  1078) 

In  behalf  of  The  National  New^s  Council,  I  welcome  the  opportunity  to  endorse 
the  legislation  now  before  you  restricting  drastically  the  danger  of  police  invasion 

■  of  newsrooms  to  ransack  files  and  seize  notes,  documents  or  other  material.  The 
National  News  Council  is  a  nonprofit,  voluntary  organization  independent  of 
any  institutional  tie  to  either  government  or  the  media,  its  membership  drawn 

•  etpially  from  among  persons  prominent  in  the  press  and  the  general  community. 
Founded  in  1973  on  recommendation  of  a  task  force  set  up  by  the  Twentieth 

•Century  Fund,  the  Council  serves  the  public  interest  in  a  free  and  responsible 
press.  Its  central  mission  is  as  an  instrument  of  accountability,  a  watchdog  over 
the  performance  of  the  media  in  their  indispensable  role  as  vehicles  of  informa- 
tion and  illumination  for  the  American  people.  To  this  end,  it  receives,  investi- 
gates and  assesses  complaints  from  any  individual  or  group  alleging  unfairness, 
inaccuracy  or  breaches  of  ethical  standards  by  wire  services,  newspapers,  news 
syndicates,  news  magazines  and  television  and  radio  networks  or  stations. 

Along  with  this  monitorial  function  goes  a  constant  effort  by  the  Council  to 
fortify  the  principles  of  the  First  Amendment  and  to  protect  the  nation's  news 

-organizations  against  unfair  attack.  The  two  goals  are  intertwined.  Indeed,  the 
members  of  the  Council  believe  that  the  more  fully  they  can  achieve  their  pui-pose 
of  providing  those  who  feel  aggrieved  by  abuses  of  the  press  with  a  sense  that 
there  is  a  responsive  place  to  go  for  evaluation  and  redress  of  their  complaints 
the  stronger  will  be  public  support  for  the  guarantees  of  freedom  of  the  press 
that  are  a  foundation  stone  of  the  United  States  Constitution. 

I  make  that  overlong  preface  to  my  testimony  simply  to  underscore  the  fact 
that  the  Coi^ncil,  made  up  as  it  is  of  persons  representing  a  broad  range  of  social, 

■  economic  and  political  l)ackgrounds,  attempts  to  take  its  position  on  matters 
affecting  the  press  out  of  a  concern  for  the  total  public  interest  rather  than  for 
those  of  the  press  alone.  In  the  legislation  under  consideration  at  these  hearings, 
our  endorsement  reflects  a  strong  belief  that  the  proposed  bill  meets  this  test 
of  lienefit  to  the  total  commiuiity  as  well  as  the  press. 

The  dec-ision  of  the  T'nited  States  Supreme  Court  in  Zurcher  v.  Stanford  Daily 
represents  a  substantial  whittling  away  of  the  protection  the  Fourth  Amendment 
was  supposed  to  furnish  to  all  citizens  against  unannoiniced  raids  on  their  homes 
or  offices  by  law-enforcement  officials  armed  with  search  warrants.  It  is  true 
that  the  retreat  from  adequate  safeguards  under  that  amendment  had  begun 
with  the  interpretation  the  Court  gave  to  it  in  the  Hayden  case  in  10f)7. 

I  leave  it  to  Professor  Dorsen.  whose  competence  to  analyze  the  legalisms  is 
infinitely  superior  to  my  own.  to  develop  in  detail  how  alnrraing  has  been  the 
erosion  of  one  of  our  most  treasured  constitutional  protections  under  the  com- 
bined force  of  these  two  decisions.  Even  to  a  layman,  however,  it  is  clear  that 
the  nati^m's  highest  court  is  now  proceeding  on  the  strange  doctrine  that  those 
who  are  deemed  by  the  police  to  be  innocent  of  any  direct  or  indirect  involve- 
ment in  a  crime  are.  by  thnt  very  fact,  more  vulnerable  to  search  and  seizure 
via  ex  parte  proceedings  than  presumed  culprits. 

Justice  Stewart  in  his  penetrating  dissent  in  the  Stanford  Daily  case  points 
up  how  questionable  on  any  grounds  is  the  offensive  intrusion  on  the  privacy  of 
countless  ordinary  citizens  permitted  by  the  green  liglit  the  Court  has  now  given 
law-enforcement  officials  to  bnrge  into  anyone's  premises  and  march  off  with 
anything  they  feel  will  be  of  help  to  them  in  their  investigative  activities. 


"Cf.  Marshall  v.  Barlow's  Inc.,  —  U.S.  — ,  —  (Stevens,  J.,  dissenting). 
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The  same  topsy-turvy  logic  the  Court  majority  has  used  to  justify  this  police- 
state  approach  is  used  to  vindicate  the  issuance  of  a  search  warrant  wliere  the 
police  suspect  that  information  of  possible  benefit  to  them  in  reference  to  the 
commission  of  a  crime  reposes  in  the  files  of  newspapers,  broadcasters  or  other 
news  agencies.  The  Court  makes  passing  obeisance  to  the  fact  that  the  Fourth 
Amendment  was  born  largely  out  of  the  conflict  between  Crown  and  press  in 
Colonial  days  and  reiterates  its  1965  declaration  that  the  rules  governing  issu- 
ance of  search  warrants  must  be  applied  with  "scrupulous  exactitude"  where  the 
material  sought  might  be  protected  by  the  First  Amendment. 

Yet,  in  the  face  of  these  recognitions  that  the  Fourth  Amendment  stemmed  in 
important  measure  from  the  need  of  the  press  for  freedom  from  state  domination 
or  intrusion,  the  Court  has  resorted  to  a  particularly  tortured  line  of  reasoning  to 
explain  why  it  feels  peremptory  search  warrants  might  often  be  preferable,  in 
cases  involving  raids  on  the  press,  to  the  due  process  approach  of  subpoenas 
calling  on  the  newspaper  or  broadcaster  to  turn  over  specified  documents  or 
information. 

The  essence  of  this  explanation  is  that  the  shield  laws  enacted  by  26  states  to 
protect  reporters  and  editors  against  being  required  to  disclose  confidential 
sources  might  give  the  press  a  chance  to  argue  against  compliance  with  a  sub- 
poena whereas  such  objections  would,  in  the  Court's  words,  be  "largely  irrele- 
vant to  determining  the  legality  of  a  search  warrant."  By  this  flight  into  Alice- 
in  Wonderland,  the  nation's  ultimate  tribunal  converts  into  an  excuse  for  tight- 
ening restrictions  on  the  press  the  very  laws  the  states  have  adopted  with  the- 
express  purpose  of  rescuing  the  press  from  the  twilight  zone  created  by  many  re- 
cent judicial  rulings  limiting  the  ability  of  reporters  to  carry  forward  theit 
necessary  investigative  mission  without  being  impressed  into  unvoluntai\v  service- 
iis  agents  of  the  state. 

Let  me  not  appear  to  be  overdrawing  the  peril  we  see  in  the  Covirt's  decision.. 
The  traditions  and  the  character  of  the  law-enforcement  personnel  in  New  York 
State  are  such  that  none  of  us  envisages  a  tidal  wave  of  storm-trooper  raids  ou; 
newspapers  or  television  stations  or  on  the  homes  of  their  correspondents  or  ofh- 
cials.  Nor  do  we  see  the  knock  on  the  door  becoming  widespread  so  far  as  any 
vast  number  of  innocent  citizens  is  concerned.  P>ut  we  do  envisage  a  real  drying 
up  of  sources  of  information  under  the  cumulative  impact  of  one  sign  after  an- 
other from  the  courts  that  the  full  force  of  the  state  will  be  used  to  intimidate  the 
press  into  betraying  those  who  supply  it  with  information.  And  we  recognize,  as 
I  know  all  of  you  do.  that  restraint  in  the  exercise  of  power  is  never  universal. 
I  will  confess  that  is  a  maxim  that  applies  to  the  press  as  well  as  to  law-enforcers. 
I  do  not  find  it  worthy  of  applause  in  either  setting.  That  is  one  reason  I  am  de- 
lighted to  be  associated  with  The  National  News  Council. 

I  am  delighted,  too.  to  see  in  the  canon  recently  approved  by  the  House  of  Dele- 
gates of  the  American  Bar  Association  on  fair  press  and  free  trial  a  welcome 
turn  toward  openness  in  criminal  trials,  in  sharp  contrast  to  the  repressive  phil- 
osophy of  the  old  Reardon  canon.  The  National  News  Council  is  already  in  i)roc- 
ess  of  seeking  to  establi.sh  a  liaison  committee  with  the  bar  and  the  bench  to  help 
reduce  the  danger  of  future  collisons  in  the  application  of  the  often  conflicting 
guarantees  providefl  by  the  First  and  Sixth  Amendments.  Such  a  committee  could 
not  only  give  substance  to  the  new  ABA  canon  but  also  help  avert  future  Farher 
cases  or  raids  of  the  type  made  on  The  Stanford  Daily. 

But.  great  as  are  our  hopes  for  the  success  of  such  voluntary  cooperation  as  an 
alternative  to  the  present  confrontationist  spirit,  it  is  our  brief  that  state  legisla- 
tion  to  counteract  the  menacing  potential  of  the  decision  in  Zurcher  v.  Stanford 
Daily  is  liighly  desiralile.  We  are  not  among  those  First  Amendment  absolutists 
who  say  that  any  kind  of  shield  legislation  implies  a  doubt  that  the  Constitution 
means  what  it  says  about  the  fi-eedom  of  the  press.  Still,  the  unpleasant  fact 
is  that  a  considerable  fog  currently  hangs  over  the  l>oundaries  of  the  immunity 
granted  by  the  First  Amendment.  Indeed  the  utility  of  shield  laws  is  itself 
brought  into  question  both  by  the  Farber  case  and  liy  the  oblique  references  to 
shield  laws  in  the  Stanford  Daily  decision.  Again  I  leave  it  to  Professor  Doi'sen 
and  other  experts  to  explore  all  of  those  areas  with  yC'U. 

My  own  belief  is  that  the  proposed  New  York  State  law  would  provide  a 
desirable  safeguard  against  newspaper  search  in  the  absence  of  compelling  reason 
to  believe  that  a  criminal  was  harbored  on  the  premises  or  that  the  desired  mate- 
rial would  otherwise  l>e  destroyed  ()r  removed  from  the  state.  It  does  not  seem  to 
me  that  such  a  safeguard  represents  an  \inreasonable  extension  to  tlie  press  of 
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si>ecial  treatment  iu  excess  of  anything  ever  contemplated  within  the  First 
amendment. 

Rather,  it  ^youId  be  my  hope  that  passage  of  such  legislation  would  not  only 
l)e  helpful  in  its  own  right  hut  also  be  a  preliminary  to  legislative  consideration 
of  what  additional  measures  might  l)e  in  order  to  guarantee  to  all  New  Yorkers 
the  kind  of  protection  against  arbitrary  search  and  seizure  that  most  of  us  always 
used  to  feel  was  made  secure  for  us  by  the  Fourth  Amendment. 

The  National  News  Council  ox  Search  and  Seizure 

The  rights  guaranteed  to  tlie  press  by  the  First  Amendment  in  fiilfillmont 
Its  vital  service  to  the  public  as  conveyor  of  information  are  put  in  new  jeopardy 
by  the  Supreme  Court's  5-to-3  decision  in  Zurches  v.  The  Stanford  Daily. 

The  knowledge  that  the  police,  armed  with  search  warrants  issued  by  a  magis- 
trate in  an  ex  i)arte  proceeding  may  make  surprise  raids  on  the  offices  of  news 
■organizations  or  on  tlx-  lioiues  of  tlieir  reporters  or  editors  to  examine  all  their 
liles  and  seize  notes,  fihus.  documents  or  anything  else  they  consider  relevant  to 
a  criminal  investigation  is  certain  to  inhibit  severely  the  readiness  of  news 
sources  to  volunteer  contidential  information.  Yet  the  Court  rejected  every  such 
-concern.  It  w^ould  not  even  acknowledge  the  possibility  that  searches  could  prove 
physically  disrui)tive  to  an  extent  that  might  delay  news  publication.  This  in  face 
of  The  fact  that  a  search  made  by  the  police  at  a  Los  Angeles  radio  station  actu- 
.ally  did  last  eight  hours. 

Tlie  irony  is  that  the  Court  prefaced  its  destructive  redefinition  of  the  Fourth 
Amendment  with  a  strong  statement  of  its  awareness  that  the  struggle  out  of 
■which  the  amendment  was  born  was  "largely  a  conflict  between  the  Crown  and 
the  press."  It  restated  a  10(>1  admonition  by  the  Court  that,  in  issuing  search 
■warrants  and  determining  the  reasonableness  of  a  search,  judges  should  be  mind- 
:ful  that  "'unrestricted  power  of  search  and  seizure  could  also  be  an  instrument 
for  stifling  liberty  of  expression." 

Yet.  for  all  its  acknowledgment  that  the  Fourth  Amendment  had  particular 
relevance  to  the  need  of  the  press  for  freedom  from  state  domination  or  intrusion. 
the  Court's  only  explicit  caution  with  respect  to  warrants  authorizing  sui^rise 
raids  on  the  press  was  to  reiterate  a  1965  statement  that  the  rules  governing 
their  issuance  must  be  applied  witli  "scrupulous  exactitude"  where  the  material 
to  be  seized  might  be  protected  by  the  First  Amendment. 

But  this  reaffirmation  of  the  Court's  position  of  more  than  a  decade  ago  is 
'difficult  to  reconcile  with  the  restrictive  spirit  of  the  newly  announced  standard. 
One  of  the  reasons  given  by  the  majority  to  explain  why  warrants  authorizing 
police  raids  without  notice  might  be  preferable  to  subpoenas  directing  newspapers 
to  produce  the  specific  documents  or  information  wnnted  was  that  sliield  laws 
-enacted  by  20  states  to  safeguard  the  press  against  disclosure  of  confidential 
sources  might  be  used  to  assert  objection  to  compliance  with  a  subpoena  whereas 
such  objections  would  be  "largely  irrelevant  to  determining  the  legality  of  a 
search  warrant"  under  the  Court's  view  of  the  Fourth  Amendment. 

Until  1967  the  Foiirth  Amendment  was  interpreted  as  restricting  the  issuance 
of  warrants  to  senrches  for  illegal  drugs  or  otiier  contrnliand,  weapons  or  loot.  In 
that  year  the  Supreme  Court  first  found  sanction  in  the  amendment  for  warrants 
•authorizing  searches  for  any  evidence  or  information  relating  to  a  crime.  It  is 
not  within  the  appro])riate  purview  of  The  National  News  Council  to  assess  the 
-oorreotness  of  that  judgment  or  comment  on  the  degree  to  which  it  impaired  the 
Fourth  Amendment's  utility  as  a  protector  of  "the  risrlit  of  the  peor^le  to  be  se- 
cure in  their  persons,  houses,  papers  and  effects,  against  imreasonable  searches 
and  .«;eiznres." 

But  the  extension  of  this  now  interpretation  to  the  press  constitutes  a  threat 
to  its  essential  news-gathering  mission  with  surh  potential  for  harm  that  it 
requires  prompt  legislative  remedy  at  both  the  P>deral  and  state  level.  What 
all  this  means  is  that  freedom  and  a  free  press,  inextricably  intertwined  as  thev 
have  been  throughout  the  course  of  American  history,  have  sufTered  a  serious 
setback.  The  Council  welcomes  the  assurances  given  by  Vice  Prosident  Afondale 
and  the  .Tustico  Deiiartment  thnt  tl'o  Carter  .\dministr:ition  will  seek  ineasures  to 
limit  the  do  mage  to  the  press  throuch  exercise  of  administrative  restraint. 
■<'on2ressional  action  would  be  a  helpful  reinforcement  for  thece  assurances. 

Similarly,  The  Council  endor.ses  emergency  legislation  at  the  state  level.  This 
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would  provitle  desirable  safeguards  against  newspaper  search  in  the  absence 
of  reasonable  proof  that  the  desired  material  would  otherwise  be  destroyed  or 
removed  from  the  state.  What  larger  remedies  may  be  needed  to  make  secure 
for  all  citizens  the  freedom  from  unannounced  i-aids  and  search  the  Fourth 
Amendment  was  designed  to  guarantee  is  beyond  the  scope  of  this  Council  to 
recommend.  But  it  is  appropriate  for  The  Council  to  remark  on  the  danger  to 
the  individual  citizen  posed  by  this  latest  threat  to  press  freedom.  The  attention 
drawn  to  the  problem  by  the  Court's  construction  in  The  Stanford  Daily  case 
makes  this  a  proper  matter  for  public  review. 

Convurriny:  Ghiglone,  Ilau.ser,  Huston,  Isaacs,  McKay,  Pulitzer,  Renick 
Roberts,  Salant,  and  Scott. 

Dissenting  opinion  hy  Mr.  Rusher: 

In  seeking  .special  privileges  for  themselves  under  novel  and  strained  inter- 
pretations of  First  and  Fourth  Amendments  to  the  Constitution,  spokesmen  for 
the  media  (including  this  Council)  are  embarking  on  a  new  and  fateful  course: 
They  are  deliberately  seeking  to  distinguish  the  media  from  the  people  as  a 
whole.  In  so  doing,  they  run  a  grave  risk  of  alienating  the  public  permanently. 

The  Council  majority,  following  the  almost  uniform  practice  of  media  com- 
mentators since  The  Stanford  Daily  case,  treats  that  case  as  a  grave  new 
"threat  to  press  freedom."  In  point  of  fact,  it  had  nothing  new — unless  the  press 
is  understood  to  be  entitled,  or  previously  to  have  been  entitled,  to  unique 
privileges  and/or  immunities  of  some  sort  (the  extent  of  which  is,  significantly,, 
left  unstated). 

The  Court  majority  has  shown  a  lively  respect  for  freedom  of  speech,  and 
every  intention  to  assure  it  to  the  nation's  media.  To  demand  more  is  to  nm 
a  grave  risk  of  ultimately  winding  up  with  much  less. 

Concurring:  Brady. 

A  Statement  by   Irving  Dilliakd.  Advisor,   National  News   Council  for  a. 
Reversal  by  the  Supreme  Court  on  Newspaper  Search  and  Seizure 

Presented  as  a  personal  concurring  statement  and  supplement  to  the  Statement 
on  Search  and  Seizure  adopted  by  The  National  News  Council  on  June  27.  Nine 
members  of  The  Council  recorded  their  personal  endorsement  as  co-signers  of  the 
Dilliard  statement. 

The  Supreme  Court  decision  in  Zurcher  v.  Stanford  Daily  (May  30).  which 
narrowly  approved  a  surprise  police  raid  conducted  on  an  ex  parte  warrant  on 
a  newspaper  office,  was  vigorously  oi)posed  by  The  National  News  Council  on 
June  27.  Ten  Council  Members  joined  in  the  statement  of  protest.  Two  ilembers 
dissented,  primarily  on  the  grounds  that  the  press,  in  their  oninion,  does  not  enjoy 
special  constitutional  privileges  and  that  to  accord  tlie.se  to  the  news  media  starts 
them  and  The  News  Council  "on  a  new  and  fateful  course." 

Had  I  attended  the  June  2r,-27  meeting  I  would  have  propo.sed  making  the 
strong  Council  disapproval  even  stronger.  Since  I  could  not  be  present  due  to 
eye  surgery,  I  now  ask  The  News  Council  please  to  issue  this  statemnt  of  mine 
and  to  circulate  it  with  the  actions  of  the  current  meeting.  I  request  this  as  a 
Chai'ter  Member  of  The  Council  and  one  of  its  three  official  incorporators,  now 
on  Adviser  status  after  four  years  as  a  Puldic  Member. 

Our  nation's  Constitution  declares  that  "Congress  shall  make  no  law  abridging 
the  freedom  of  the  press."  The  same  Constitution  jirotects  the  press  from  invasion 
by  the  States.  I  know  of  only  one  way  to  read  these  guarantees.  They  were  pro- 
vided and  still  are  designed  to  establish  and  maintain  the  press  in  a  special  place, 
not  grnnted  to  nny  other  institution. 

To  me.  the  historic  reason  is  ecpially  plain.  The  Founding  Fathers  protected  the 
press  from  control  by  government,  for  lackin?  this  active  vigilance  by  unin- 
hibited editors,  the  United  States  of  America  could  become  a  dictatorship  as  in 
the  Old  "World.  The  Founders  recognized  a  free  press  as  the  people's  basic 
safeguard. 

I  have  been  following  the  Su'ircme  Court's  Bill  of  Riglits  decisions  for  more 
than  .^0  years.  In  all  that  time  I  know  of  no  decision  that  is  more  in  step  with 
?v)lice  stnte  conduct  than  this  one.  T  would  expect  such  unannounced  police  raids 
In  a   communist  or  fascist  regime.   They  have  no  place  in  our  constitutional 
democvacv  or  our  system  of  justice. 

.■Mfliongh  wp  niav  npniaud  tbf>  immediote  reaction  against  this  decision  within 
Congress,  we  may  properly  call  on  the  Suju'eme  Court  to  correct  its  mistake.  It 
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lias  reversed  itself  frankly  and  cnniplefely  in  the  past,  when  convinced  of  error, 
as  the  Supreme  Court's  own  record  amply  demonstrates.  With  all  due  respect,  let 
it  do  so  again. 

This  decision  was  by  the  narrow  margin  of  5  to  3  (White,  Burger,  Blackmun, 
Powell  and  Kehnciuist  v.  Stewart,  Marshall  and  Stevens.)  Justice  P.rennaii, 
staunchest  of  libertarians  in  countless  I'>ill  of  Rights  tests,  was  unalile  to  partici- 
pate. A  ruling  that  allows  unannounced  police  to  ransack  newspaper  files  and  to 
seize  what  suits  their  fancy — and  presumably  to  do  the  same  to  private  records 
elsewhere — would  lie  wrong  even  if  it  were  handed  down  unanimously.  It  cannot 
and  should  not  stand  by  a  hairline  edge. 

The  issue  before  us  will  rise  again.  As  soon  as  it  does,  the  invaded  victim  should 
do  what  The  Stanford  Daih/  did  so  courageously.  It  should  take  its  case  to  the 
Supreme  Court  for  the  earliest  possible  review  and  outright  reversal  before  still 
more  damage  is  done  to  American  liberty.  Until  then,  all  aspects  of  the  news 
media,  from  the  smallest  local  weeklies  to  the  largest  television  networks,  face 
the  danger  of  governmental  intimidation  and  attempted  ccmtrol. 

Conno-ring:  Cooney,  Huston,  Lsaacs.  T.awson,  Otwell,  I'ulitzer,  Roberts,  Salant, 
and  Scott. 

Statement  of  Nokm.\n  Dorsen,  Chairperson',  Ai^ferican  Ci\7l  Liberties  Union, 
ON  Behalf  of  the  New  York  Civil  Liberties  Union 

My  name  is  Norman  Dorsen.  I  am  a  professor  of  law  at  New  York  University 
Law  School,  where  I  have  taught  constitutional  law  for  almost  18  years.  I  am  also 
the  Chairman  of  the  Board  of  Directors  of  the  American  Civil  Liberties  Union, 
and  I  am  testifying  today  on  behalf  of  the  New  York  affiliate  of  the  ACLU. 

I  first  would  like  to  congratulate  the  Assembly  Code  Committee,  chaired  by  Mr. 
Gottfried,  for  holding  these  hearings.  The  .sub.iect  is  an  important  and  pressing 
one.  We  have  recently  had  many  public  issues  involving  the  cherished  right  of 
privacy  and  free  expression,  but  none  I  think  is  of  more  significance  than  tlie 
question  brought  to  the  fore  last  May  by  the  Supreme  Court's  decision  in  Zurchrr 
V.  Stanford  Daily,  98  S.  Ct.  1970  (1978).  As  I  will  try  to  show  shortly,  the  Civil 
Liberties  Union  regards  the  ruling  as  a  particularly  grave  threat  to  the  rights  of 
Americans.  Indeed,  within  days  after  the  decision,  the  National  Board  of  Direc- 
tors unanimously  condemned  the  decision  and  urged  prompt  legislative  rectifica- 
tion. It  is  therefore  most  timely  that  we  are  here  this  morning. 

As  the  Committee  knows,  in  the  Zurcher  case,  a  narrow  majority  of  the  Supreme 
Court  shari)ly  restricted  its  interpretation  of  the  Fourth  Amendment  right  of  the 
people  to  be  secure  in  their  persons,  houses  and  papers.  The  decision  creates  a 
double  danger :  first,  it  permits  unannounced  searches  of  places  owned  and  occn- 
pied  by  third  parties  about  whom  there  is  no  probable  cause  of  criminal  involve- 
ment; and  second,  it  eliminates  First  Amendment  safeguards  of  the  newsgather- 
ing  process  against  broad  governmental  searches. 

Under  Stanford  Dailii.  no  file,  desk  drawer  or  attic  is  insulated  from  surprise 
police  .scrutiny.  If  the  offices  and  houses  of  innocent  people  can  be  searched 
without  notice  whenever  the  government  says  that  they  might  contain  private 
papers  relevant  to  a  criminal  investigation,  there  is  not  a  newspaper,  a  bank,  a 
store,  a  doctor's  oflice.  a  law  firm,  or  a  private  home  that  any  longer  can  claim 
the  full  protection  of  the  Fourth  Amendment. 

Unfortunately,  the  Stanford  BaiJy  decision  is  but  another  step^perhaps  the 
most  dangerous  and  far-reaching — in  a  series  of  recent  Supreme  Court  decisions 
weakening  the  privacy  rights  of  American  citizens.  Two  years  ago.  for  example, 
the  Court  ruled  that  a  person  has  no  legitimate  ])rivacv  expectation  regarding 
his  bank  records,  on  the  groiuid  that  the  records  belong  to  the  linnk  and  a 
person  in  opening  an  account  accepts  the  risk  of  disclosure  to  the  .governnnMit. 
VnHcd  States  v.  Miller,  425  U.S.  43.5  (1976) . 

Tb.e  same  year,  the  Court  upheld  a  search  warrant  which  in  addition  to 
authorizing  the  nnannouiiced  seizure  of  specific  papers,  also  authorized  the 
potentially  boundless  seizure  f)f  "other  fruits,  instrunioitalities.  ai^d  evidence  of 
crime  at  this  [time]  unknown.'"  Aiulresen  v.  ^faryJand.  427  T'.S.  4(i3.  470-80  (1970). 

The  most  I'ecent  Supreme  Court  term  further  eroded  the  privacy  right  of 
individuals.  The  use  of  pen  registers,  which  record  the  numbers  dialed  on  targeted 
telephones,  was  held  not  to  be  an  "interception"  of  communieations  governed  by 
the  warrant  procedures  of  Title  III  of  the  Omniluis  Crime  Control  and  Safe 
Streets  Act  of  IOCS.  United  States  v.  Nejo  Yoric  Telephone  Co.,  98  S.  Ct.  304 
(1977). 
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In  another  decision,  the  Court  nilerl  that  law  enforcement  officials  need  not 
"minimize"  tlie  wiretap  interception  of  private  conversations  under  a  court 
order  if  their  investigation  malces  it  "rea.sonable"  to  listen  to  everything.  Scnft  v. 
United  States,  98  S.  Ct.  1717  (1978).  The  Court  also  refused  to  review  a  lower 
court  ruling  upholding  an  FBI  search  of  the  premises  of  the  Church  of  Scientol- 
ogy  in  Washington,  based  on  a  warrant  authorizing  a  .search  for  evidence  "as 
yet  unknown."  Founding  Chitreh  of  Scientology  v.  United  States,  572  F.2d  321 
(D.C.  Cir.  1977).  cert  denied,  98  S.  Ct.  1491  (1978). 

The  result  of  these  disturbing  decisions  culminating  in  Stanford  Daily,  Is  that 
the  specificity  and  notice  requirements  of  the  Fourth  Amendment  are  severely 
eroded.  Unless  the  trend  is  reversed  legislatively,  the  police  can  arrive  unan- 
nounced at  the  premises  of  an  Innocent  third  party  to  search  for  evidence  "as 
yet  unlinown"  to  the  officers  or  investigators  them.selves.  The  resulting  intrusion 
into  personal  privacy  and  the  potejitial  disruption  of  l)usine.ss  or  personal  activity 
is  staggering. 

The  pro])lem  presented  by  the  Stanford  Daily  decision  is  an  outgrowth  of  the 
"profound  change"  in  the  Fourth  Amendment  precipitated  by  the  Supreme 
Court's  1967  decision  in  Warden  v.  Tlnydcn.  386  U.S.  294  n967).  which  overruled 
the  "mere  evidence"  rule.  That  rule  had  restricted  all  unannounced  searches 
authorized  by  warrant  to  contral)and  and  tlie  fruits  or  instrumentalities  of 
crime.  Although  the  majority  opinion  in  Stanford  Daili/  cliuins  to  follow  ^Yardtn 
V.  Haiiden.  in  fact  it  virtually  restores  the  validity  of  the  despised  genei'al  war- 
rant.s  used  by  the  English  authorities  before  the  Revolution. 

The  Court  in  Warden  clearly  was  not  contemplating  unlimited  surprise 
seai'ches  of  innocent  third  parties.  In  that  case,  police  officers  who  were  in- 
formed that  a  suspect  in  an  armed  robbery  had  entered  bis  house  five  minutes 
before  they  arrived  began  to  search  for  the  man  and  the  weapons  used  in  the 
crime.  During  the  search  of  his  home,  items  of  clothing  were  seized,  along  with 
other  items  including  weapons  and  ammunition.  The  Court  stated  that  since  the 
officers  knew  that  the  suspect  was  armed,  and  were  looking  for  weaiwns  when 
they  found  the  clothing,  the  seizure  of  the  clothing  was  jusf  ified. 

The  circumstances  justifying  the  search  of  Haydpu's  Imme  were  not  present 
in  rbe  search  authorized  by  Stanford  Daily.  The  search  by  California  i)olice  of 
newspaper  offices  for  photographs  of  an  illegal  demonstration  three  days  fol- 
lovving  the  events  involved  no  hot  pur.suit  of  a  criminal  suspect,  and  the  news- 
paper staff  was  susi>ected  <if  no  criminal  activity  in  connection  with  the  demon- 
stration. In  short,  nothing  in  the  Hayden  decision  even  remotely  suggests  that 
the  Supreme  Court  was  inviting  the  police  to  ignore  the  usual  sulipoena  pro- 
cess— including  prior  notice  and  opportunity  to  contest — to  obtain  "mere  evi- 
dence" from  innocent  parties. 

It  is  important  to  recall  that  privacy  is  disturbed  far  more  by  a  search  for 
evidentiary  material  than  for  contraband,  fruits,  or  instrumentalities  of  crime. 
A  search  for  contraband  or  instrumentalities  is  generally  based  on  a  specific  de- 
scription of  the  weapon,  narcotic,  or  other  item  to  be  .seized.  Even  a  search  for  a 
weapon  "as  yet  unknown"  would  not  be  offensive  if  there  was  probal)le  cau.se  that 
a  weapon  was  located  on  the  premises  to  be  searched,  since  the  searching  officer's 
life  could  lie  endangered. 

An  unannounced  search  for  evidentiary  materials,  however,  is  justified  by  no 
such  danger,  and  allows  a  wide-ranging  intrusion  into  many  areas  of  a  home  or 
office.  It  may  involve  the  rifiing  of  filing  cabinets,  desks,  and  waste  baskets,  af- 
fording the  police  an  opi>ortunity  to  read  notes  and  correspondence  totally  un- 
related to  the  crime  under  investigation.  Such  a  search  is  potentially  boimdless. 

The  impact  of  such  a  sweeping  power  will  l>e  severe  even  if  the  power  is  exer- 
cised with  rpstraint.  The  spectre  of  a  surprise  search  will  chill  freedom  of  the 
press  and  freedom  of  association.  News  sources  cannot  be  assured  of  protec- 
tion if  a  rep<irter's  notes  can  ho  seized  witliout  notice.  I'rospective  contributors 
to  and  members  of  controversial  organization  will  think  twice  if  the.v  cannot  be 
sure  that  thoir  lawful  activities  will  not  be  investigated  l)y  government  agents 
rummaging  through  organizational  records. 

For  all  these  reasons  it  is  milikely  that  the  framers  of  the  Fourth  Amendment 
ever  intended  private  records  to  be  among  the  "things"  that  could  be  seized  with 
a  warr.'int.  In  the  famous  English  decision  which  laid  the  groundwork  for  the 
Amendment.  Entiek  v.  Carrin(]ton,  supra,  lyord  Camden  observed  that : 

"Papers  are  the  owner's  goods  and  chattels.  Tliey  are  his  dearest  property, 
and  are  so  far  from  enduring  a  seizure  that  they  will  hardly  bear  an  inspec- 
tion *  *  *  .  [0]ur  law  has  provided  no  paper-search  *  *  *  to  help  forward  a 
conviction." 
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This  observation  has  echoed  throuf^h  the  history  of  the  Fourth  Amendment. 
In  Stanford  v.  'J'cjuds,  37'J  l.S.  47(5  (UK).")),  for  example,  Justice  Stewart  ol»- 
served  in  his  opinion  for  the  Court  that  a  search  of  private  records  "must  be 
awarded  the  most  scrupulous  exactitude"  because  it  involves  core  First  Amend- 
ment as  well  as  Fourth  Amendment  values.  In  that  case  the  Court  invalidated  a 
warrant  authorizing  the  seizure  of  "any  book,  records,  pamphlets,  cards,  receipts, 
lists,  memoranda,  pictures,  recordings  or  any  written  instruments  showing  that 
a  person  or  organization  is  violating  or  has  violated"  a  Texas  statute  regulating 
certain  alleged  radical  activities.  IStanford  Daily  cast  doubt  on  these  apparently 
settled  and  salutary  principles. 

A  number  of  bills  addressed  to  the  threat  posed  by  Stanford  Daily  have  al- 
ready been  introduced  in  the  U.y.  Congress,  and  we  urge  the  introduction  of 
.similar  legislation  in  the  New  York  State  Legislature  to  protect  the  privacy  of 
innocent  people  against  surprise  searches.  We  applaud  in  particular  the  ap- 
proach of  Senate  bill  S.  3104,  sponsored  by  Sen.  Birch  Bayh  (D.-Ind.)  Under  that 
bill  "anyone  acting  under  color  of  law  who  has  probable  cause  to  believe  evidence 
of  a  crime  is  located  on  or  about  premises  in  which  the  person  in  possession  of 
the  evidence  has  a  reasonable  expectation  of  privacy"  shall  proceed  only  by- 
subpoena  duces  tecum  unless  there  is  probable  cause  to  believe  (a)  that  "the 
person  (s)  in  possession  of  the  evidence  may  be  involved  in  the  crime  under 
investigation,"  or  (b)  that  "the  evidence  sought  would  be  destroyed,  hidden  or 
moved"  if  the  subpoena  process  were  followed.  The  bill  provides  for  appropriate 
civil  damages  as  well  as  punitive  damages  not  to  exceed  $10,000  for  each  viola- 
tion. We  believe  that  S.  3104  would  be  improved  by  language  making  it  more 
concrete,  but  we  strongly  support  its  general  approach. 

There  is  a  clear  need  for  a  response  to  Stanford  Daily  on  all  levels  of  govern- 
ment, in  state  legislatures  as  well  as  the  U.S.  Congress.  There  is  no  question  that 
the  New  York  State  Legislature  has  the  power  to  enact  similar  legislation.  We 
commend  this  Committee  for  its  concern  and  hope  that  its  efforts  will  lead  tO' 
speedy  enactment  of  strong  remedial  legislation. 


State  of  New  York 

(914) 

1979-1980  Regular  Sessions 

Ix  Assembly 

(Pre  filed) 

January  3,  1V)70 

Introduced  by  M.  of  A,  GOTTFRIED — read  once  and  referred  to  the  Commit- 
tee on  Codes 

AX  ACT  to  amPiKl  the  criminal  procedure  law,  in  relation  to  "third  party"  search  -warrants 

and  sulipoeuas 

The  People  of  the  State  of  Netv  York,  represented  in  Senate  and  Assembly,  do 
enact  as  follows: 

Section  1.  The  criminal  procedure  law  is  amended  by  adding  a  new  section 
r.90.07  to  read  as  follows  : 

g  f!!)0.07  Search  tcarrants;  preference  for  vse  of  siihpocna  duces  tecum. 

Property  otheririf<e  subject  to  .leizure  pursuant  to  a  search  warrant  as  de- 
scribed in  sc<-tion  690.10  shall  only  be  obtained  by  means  of  a  subpoena  duces 
tecum  except  where  there  is  reasonable  cause  to  believe  that: 

1.  A  person  in  possession  of  the  property  is  a  participant  in  the  offense  under 
invest  if/at  ion;  or 

2.  The  prnyerty  ivould  be  destroyed,  concealed  or  altered  if  a  subpoena  rccre 
used ;  or 

3.  Special  circuinxitnicrf;  csfahlish  a  compeUiny  rca-^on  for  use  of  a  srnrch  war- 
rant instead  of  a  subpoena. 

§  2.  Paragraph  (b)  of  subdivision  two  of  section  600.35  of  such  law  is  amended 
to  read  as  follows  : 

(b)  A  statement  that  there  is  reasonable  cause  to  believe  that  property  of  a 
kind   of  character  described   in   section   G90.10   may    be   found   in   or  upon   a 
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desigoated  or  described  place,  vehicle  or  person ;  includinq  a  statement  of  the 
grounds  under  section  600.07  for  using  a  search  ivarrant  instead  of  a  subpoena 
duces  tecum;  and 

§  3.  Section  690.40  of  such  law  is  amended  by  adding  a  new  subdivision  three 
to  read  as  follows  : 

3.  The  court  shall  deny  the  application  unless  it  finds  that  there  is  reasonable 
cause  to  believe  that  grounds  undei'  section  690.07  exist  for  using  a  search  warrant 
instead  of  a  subpoena  duces  tecum. 

Explanation. — Matter  in  italics  is  new ;  matter  in  brackets  [  ]  is  old  law  to  be  omitted 

§  4.  Section  610.20  of  such  law  is  amended  by  adding  a  new  subdivision  four 
to  read  as  follows  : 

.'/.  Any  criminal  court  may.  upon  the  request  of  a  prrson  otheririse  nulhorized 
to  apply  for  a  search  ivarrant  under  article  690  of  this  chapter,  issue  a  subpoena 
duces  tecum  for  property  othericise  subject  to  seizure  pursuant  to  a  search 
ivarrant. 

§  .").  Subdivision  one  of  section  610.25  of  such  law.  as  added  by  cbapter  foivr 
hundred  fifty-one  of  the  laws  of  nineteen  hundred  seventy-seven,  is  amended  to 
read  ns  follows : 

1.  Where  a  subpoena  duces  tecum  is  issued  on  rensonable  notice  to  the  portion 
subpoenaed,  the  court  or  grand  jury  shall  have  the  right  to  possession  of  the 
subpoenaed  evidence.  Such  evidence  may  be  retained  by  the  court,  grand  jury 
or  district  attorney  on  behalf  of  the  grand  juiy.  Tn  the  ease  of  a  subpoena  issued 
pursuant  to  subdivision  four  of  section  610.20.  the  court  shall  treat  the  eridenen 
prod  need  in  response  to  the  subpoena  as  if  it  had  been  .'ieizrd  pursuant  to  a  seaivh 
ivarrant,  subject  to  the  provisions  of  subdivision  tiro  of  this  section. 

§  6.  Subdivision  five  of  section  710.10  of  such  law  is  amended  to  read  as 
follows : 

5.  "Aggrieved."  An  "aggrieved  person"  includes,  but  is  in  no  [wise3  n'ay 
limited  to,  an  "aggrieved  person"  as  defined  in  subdivision  two  of  section  forty- 
five  himdred  six  of  the  civil  practice  law  and  rules,  and  includes  a  defendant  tvho 
has  reasonable  cause  to  believe  that  ui\lairf}illu  or  improperly  acquired  <  ridcnce 
may  be  offered  against  him  in  a  criminal  action. 

§  7.  The  opening  paragraph  of  section  710.20  of  such  law.  as  amended  by 
chapter  eight  of  the  laws  of  nineteen  hundred  seventy-six,  is  amended  to  read  as 
follows : 

Upon  motion  of  a  defendant  who  (a)  is  aggrieved  by  unlawful  or  improper 
acquisition  of  evidence  [and  has  reasomable  cause  to  believe  that  such  m.-iy  be 
offered  against  him  in  a  criminal  actionl.  or  fb)  claims  that  improper 
identification  testimony  may  be  offered  asainst  him  in  a  criminal  action,  a  court 
may.  under  circumstances  prescribed  in  this  article,  order  that  such  evidence  be 
suppressed  or  excluded  upon  the  ground  that  it: 

§  S.  This  act  shall  take  effect  on  the  ninotiofh  day  after  it  shall  have  become  a 
law. 


The  Assfmri.y.  State  of  New  York.  AT,B.\>rY 

MEAfORANDTTM  IN    SUPPORT  OF  LEGISLATION 

AX  ATT  to  nineiul  the  criminal  procedure  bnv.  ir  relation  to  "Ibii'd  jiarty"  search 

warrant  and  subpoenaes 

PURPOSE  OF  THE  BILL 

Tliis  bill  would  generally  require  law  enforcement  officers,  in  cases  where 
evidence  of  crime  is  in  the  possession  of  innocent  "third  parties",  to  seek  to  ob- 
tain that  evidence  by  means  of  a  subpoena  duces  tecnm  rather  than  by  an  unau- 
nonnced  .search  of  the  person's  premises  pursuant  to  a  ."search  warrant.  The  liill 
would  also  trive  "standinc:'  'to  move  to  suppress  auv  evidcnco  nnlawfullv  sei'/pd 
to  any  criminal  defendant  against  whom  such  evidence  will  be  introduced  at 
trial. 

SUMMARY   OF   PROVISIONS 

5  1  (^reatos  a  new  r.P.T;.  §  600.07  renuiring  use  of  a  subpoena  to  secure  evidence 
of  crime,  except  where  the  person  in  possession  of  tbe  'Evidence  is  himself  a 
suspected  participant  in  the  crime,  or  is  believed  likely  to  destroy  or  alter  the 
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evidence  if  he  has  advauce  notice,  or  where  special  circumstances  create  a  com- 
pelling i-eason  for  permitting  seizure  of  the  evidence  by  means  of  a  warrant  rather 
rlian  through  a  .subpoena. 

§  2  amends  C.P.L.  §  690.35  to  require  a  search  warrant  application  to  state 
the  reason  for  resort  to  a  warrant  in.stead  of  a  subpoena. 

§  3  amends  C.l'.L.  §  ()i)0.4()  to  require  the  court  to  deny  a  search  warrant  applica- 
tion where  the  application  contains  inadequate  reasons  for  not  using  a  subpoena. 

§  4  amend  C.P.L.  S  U10.20  to  authorize  those  per.sons  who  are  otherwise  en- 
titled to  apply  for  a  search  warrant  to  apply  for  a  sul)poena. 

§  5  amends  C.P.L.  §  610.25  to  provide  for  tlie  retention  and  return  of  property 
produced  pursuant  to  a  subpoena  instead  of  a  search  warrant. 

§§6  and  7  amend  C.l'.L.  Article  710  to  expand  the  definition  of  an  "aggrieved 
person"  for  purposes  of  making  a  motion  to  suppress  evidence  to  include  any 
defendant  against  whom  unlawfully  seized  evidence  will  be  introduced  at  triaL 

JUSTIFICATION 

In  Z'irchcr  v.  Stanford  Dallii.  436  U.S.  547  (May  31.  1978),  the  U.S.  Supreme 
Court,  in  a  5-3  decision,  held  that  the  Fourth  Amendment  does  not  prohibit  tbe 
police  from  conducting,  pursuant  to  an  ex  parte  warrant,  an  unannounced  search 
<if  any  premises,  even  if  no  one  in  possession  of  the  premises  is  suspected  of 
criminal  involvement,  and  even  if  the  premises  are  tliose  of  a  news  organization. 
The  Court  ruled  that  a  search  of  such  premises  is  permissible  under  the  Fourth 
Amendment  so  long  as  the  police  have  probable  cause  to  believe  that  evidence  of 
crime  can  be  found  there. 

Thus,  for  example.  If  a  newspaper  reporter  has  taken  photographs  of  a  civil 
disturbance  for  purposes  of  writing  an  article  altout  it.  the  police  may  now  search 
his  files  for  the  pictures,  di.-^covering  in  the  process  confidential  notes  relating  to 
a.  different  story  on  police  corruption  the  reporter  was  also  intending  to  write 
about.  Or.  if  a  lawyer  or  doctor  has  information  in  his  files  concerning  a  client  or 
potient  who  is  a  criminal  suspect,  the  police  may  search  tho.se  files  in  an  att(>mpt 
to  find  the  information,  discovering  and  possil)ly  even  reading  in  the  process  the 
files  of  other  clients  or  patients. 

The  Zurcher  decision  prompted  an  outcry  in  Xew  York,  as  it  did  elsewhere,  not 
only  from  the  news  media,  but  from  other  quarters  as  well.  In  response  to  the 
widespread  concern  generated  by  tlie  deei.sion  .the  Assembly  Codes  Committee, 
together  with  Speaker  Stanley  Steingut.  held  a  public  hearing  on  October  26, 197S, 
to  investigate  the  implications  of  Zurcher  for  freedom  of  the  press,  personal 
privacy,  and  effective  law  enfoi-cement  in  Xew  York.  (The  testimony  of  the  wit- 
nesses and  written  material  submitted  at  the  hearing  have  been  published  by  the 
Codes  Committee  in  a  volume  entitled.  Taken  hy  Surprise:  The  Implications  of 
Zurcher  v.  Stanford  Daily  for  Neu's  Media  and  the  Pnhlic.)  The  hearing  demon- 
strated clearly  and  concretely  the  worri.some  implications  of  the  Zurcher  decision. 

In  the  news  media  context,  confidential  informants,  who  are  crucial  for  effective 
news  gathering,  will  be  less  likely  to  impart  their  information  to  reporters  for 
fear  that  their  identities  and  the  information  they  have  supplied,  often  at  great 
personal  ri.sk,  will  be  discovered,  either  accidentally  or  intentionally,  in  the 
course  of  a  police  .search  of  a  news  organization's  files.  Moreover,  such  unan- 
nounced police  searches  of  newsrooms  like  that  of  the  Stanford  Daily  will  have 
an  unavoidably  disruptive  etfect  on  the  entire  news  dis.«emlnation  process  gen- 
erally, particularly  in  view  of  the  tight  deadlines  under  which  most  news  orga- 
nizations operate. 

P.eyond  the  First  Amendment  implications  of  police  searches  of  newsrooms, 
liowever.  such  searches  also  jeopardize  other  confidential  relation.'^hips  the  law 
recognizes — e.g..  attorney  and  client,  doctor  and  patient,  priest  and  penitent,  and 
husband  and  wife.  In  short,  the  privacy  rights  of  all  citizens  are  placed  at  risk 
by  the  kind  of  unannounced  searches  that  the  Zurcher  decision  permits.  Indeed, 
since  it  appears  that  newsroom  searches  are  comparatively  rare,  or  at  least  the.v 
were  before  Zurcher  was  decided,  the  real  impact  of  the  Supreme  Court's  deei.sion 
vr\M  fall  most  frequently  on  those  who  have  no  connection  to  the  media. 

While  the  New  York  Court  of  Appeals  has  never  directly  addressed  the  Zurcher 
issue,  it  has  suggested  its  disapproval  of  the  practice  of  "obtain  fing]  a  search 
warrant  when  the  same  result  could  be  obtained  by  fthe  less  intrusivel  sub- 
poena *  *  *"  Matter  of  B.T.  Prodycfs  r.  Barr.  44  X.Y!2d  226.  237  (1978).  Indeod, 
the  Court  cited  with  approval  the  lower  court  decisions  in  Zurcher  which  for- 
bade police  searches  of  third  party  premises  but  which  were  later  rever.sed  by 
the  Supreme  Court.  Ibid. 
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The  present  bill  woiilfl  remove  the  danger  to  freedom  of  the  press  and  personal 
privacy  implicit  in  the  ZurcJicr  decision,  withont  impairing  effective  law  en- 
forcement. The  bill  accomplishes  this  salutary  end  by  generally  prohibiting  th«j 
police  from  conducting  unannounced  searches  of  premises  in  possession  of  people 
who  are  not  involved  in  crime.  The  police  would  be  required  instead  to  seek 
the  desired  evidence  by  means  of  a  snlipoena  duces  tecum,  therel)y  allowing  the 
uninvolved  citizen  to  produce  the  evidence  himself.  The  police  would  be  ex- 
empted from  the  subpoena  requirement,  however,  where  there  is  reasonable 
cause  to  believe  that  the  person  in  possession  of  the  evidence  is  involved  in 
crime  or  would  destroy,  alter  or  couceal  the  evidence  if  advance  notice  were 
given,  or  where  "special  circumstances"  create  a  "compelling  reason"  for  resort 
to  a  warrant  instead  of  a  suJipoena,  such  as  immediate  danger  to  life. 

Moreover,  this  bill  would  permit  a  criminal  defendant  to  challenge  the  law- 
fulness of  the  seizure  of  any  evidence,  regardless  of  whose  privacy  rights  had 
been  violated  by  the  searr-h.  This  provision  makes  particular  sense  in  the  context 
of  third  party  searches  since,  by  definitioTi.  the  person  from  whom  the  evidence 
is  seized  will  not  be  chai'ged  with  a  crime  and  will  therefore  not  have  an  oppor- 
tunity to  challenge  the  lawfulness  of  the  search  and  seizure  himself  in  the  result- 
ing criminal  proceedings.  Under  present  law,  the  actual  defendant  would  nor- 
mally not  be  able  to  do  so  either.  Thus  without  the  amendment  this  bill  pro- 
poses, the  police  may  seize  evidence  unlawfully  from  third  parties  in  the  knowl- 
edge that  no  one  will  be  able  to  contest  it. 

PRIOR    LEGISLATH'E    HISTORY 

New  bill.  Hearings  held  by  Assembly  Codes  Committee,  October,  1978. 

FISCAL  IMPLICATIONS 

None. 

EFFECTIVE   DATE 

90  days  after  becoming  a  law. 

Mr.  Faley.  Withont  objection,  tlie  written  testimony  of  Senator  Jinv 
Sasser  will  be  made  part  of  the  record  in  its  entirety. 
[Material  follows :] 

Prepared  Statement  of  Hox.  .Jim  F?assep..  a  U.S.  Senator  From  the  State  of 

Tennessee 

Mr.  Chairman,  first  let  me  say  I  appreciate  the  opportunity  to  testify  here 
today.  Your  prompt  .'scheduling  of  hearings  is  indicative  of  your  understanding 
of  the  need  to  move  quickly  on  .search  protection  legislation. 

As  you  know.  I  shared  your  concern  last  summer  following  the  Supreme  Court's 
Zxircher  v.  Stanford  Dnihi  decision,  and  I  introduced  a  bill  of  my  own,  S.  325S, 
which  was  similar  to  your  bill. 

Now,  the  Carter  administration  has  its  own  proposal,  a  proposal  I  wish  to 
applaud.  I  applaud  this  initiative  not  only  for  its  content,  which  is  certainly 
acceptable,  but  also  because  of  the  attitude  it  represents  in  the  .Justice  Depart- 
ment and  in  the  White  House. 

This  legislation  comes  about  because  of  the  Supreme  Court's  Stanford  DaiJp 
decision.  In  tliat  decision,  rhe  Court  snnctloned  sui]iiise  searches  by  the  govern- 
ment for  private  papers  and  other  documents,  although  those  holding  the  records 
had  engaged  in  no  criminal  conduct.  I  coiLsider  the  decision  an  unfortunate 
abridgment  of  the  privacy  rights  of  all  of  us.  But  it  is  potentially  even  more 
dangerous  when  applied  to  news  gathering  organizations,  which  have  constitu- 
tional protection  to  be  free  from  government  interference  in  going  about  their 
work. 

As  Justice  Stewart  said  in  his  dis.sent  in  that  case  : 

"Perhaps  as  a  matter  of  abstract  policy  a  newspaper  office  should  receive  no 
more  protection  from  unannounced  searches  than,  say,  the  office  of  a  doctor  or 
the  offic(>  of  a  bank.  But  we  are  here  to  uphold  a  Constitution.  And  our  consti- 
tution does  not  (explicitly  protect  the  pra(  tice  of  miMlicine  or  the  business  of  bank- 
ing from  all  abridgment  by  the  government.  It  does  explicitly  protect  the  free- 
dom of  the  press." 
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I  think  we  need  leprislation  because  thL=;  ndministratinn's  respoiisible  atti- 
tude in  not  taking  advantaj;e  of  the  opportunities  ariorded  by  ^'Stanford  Daily 
might  not  be  the  attitude  of  the  next  administration,  and  also  because  protec- 
tion for  innocent  third  parties  against  surprise  searclies  is  sorely  needed  at  the 
state  and  local  levels,  where  citiiceus  particularly  need  protection  against  ovei'- 
zealous  law  enforcers. 

1  also  support  this  legislation  because  its  drafting  has  overcome  one  of  the 
principal  objections  to  such  a  bill :  that  press  freedoms  should  not  be  recognized 
legislatively,  because  whatever  may  be  given  legislatively  may  later  be  taken 
away  or  unacceptably  luodilied.  Tlie  administraliou  overcomes  tbi.s  obstacle 
by  submitting  a  bill  which  protects  the  privacij  of  a  Journalist's  irork  }>roili(ct 
rather  than  going  into  the  question  of  whetlier  that  work  product  and  that 
journalist  are  protected  under  the  First  Amendments  Free  Press  Clause.  Thus, 
this  legislation  neither  adds  to  nor  opens  up  the  possibility  of  subtracting  from 
the  First  Amendment's  guarantee  of  press  freedom;  this  guarantee  is  Con- 
stitutional and  should  be  the  subject  of  legislation  only  as  a  very  last  resort. 

The  adminLstration's  bill  places  certain  information  out  of  the  reach  ol 
government  search  warrants  and  makes  other  information,  which  may  be  more 
directly  linked  to  a  governmental  interest  in  having  it,  subject  to  a  "subpoena 
rirst"  criteria,  a  procedure  which  gives  the  person  or  organization  being  sub- 
poenaed an  opportunity  to  oppose  the  search  in  court  or  to  seek  to  have  it 
modified. 

The  material  covered  by  the  bill  would  address  the  problem  raised  in  Stanford 
Daily,  where  a  journalist's  work  product — in  that  case  the  negatives,  films,  and 
pictures  of  a  student  journalist — was  seized  by  police  without  any  concern  for 
the  Fii'st  or  Fourth  Amendment  rights  of  that  Journalist  and  without  any  show- 
ing that  the  material  could  not  have  been  obtained  by  a  means  less  intrusive  of  the 
.asserted  rights. 

Congress  should  go  on  record  in  affirming  the  view  of  the  lower  courts  that 
the  government  must  bear  a  hea^•y  burden  in  gaining  access  to  the  materials  of 
an  innocent  third  party.  In  doing  so.  Congress  is  not  choosing  privacy  over  law  en- 
forcement ;  there  is  no  need  to  make  such  an  either-or  choice.  Rather,  Congress 
is  setting  down  the  ground  rules  for  the  proper  balancing  of  two  equally-de- 
serving interests. 

Congress  should  say  that  the  kind  of  fishing  expeditions  authorized  by  Stan- 
ford Daily  are  not  within  the  proper  Iiounds  of  law  enforcement.  When  such 
information  is  needed,  proper  procedures  are  established  in  this  bill  for  the 
government  to  secure  It.  But  when  the  government  has  not  justified  such  a 
need,  the  information  should  remain  in  the  hands  of  the  innocent  third  party, 
free  from  the  interference  of  the  heavy  hand  of  government. 

Mr.  Falet.  This  subcommittee  will  stand  in  recess  at  this  point. 
["\Miereiiiion,  at  1 :20  p.m.,  the  subcommittee  adjourned.] 
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